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ACT:
Travancor e- Cochin, General Sales Tax Act (11 of 1125 ME.)-
Suit to recover excess tax paid-Jurisdiction of civil court
i f barred.
HEADNOTE:

Part of Sales-tax paid by the respondent was assessed upon
the amount which it collected frOmits custoners as ~sal es-
tax and which was included in its net turnover. A suit by
the respondent for refund of that part of the sales-tax
which was charged on the sales-tax collected by the res-
pondent on the basis that it was not |awfully due under the
Travancore-Cochin General Sales Tax Act, 1950, was decreed
by the trial court and the decree was confirned by the  H gh
Court.

In appeal to this Court, it was contended that the civi
court had no jurisdiction to try the suit.

HELD : By constituting appropriate authorities under the Act
and ,creating a hierarchy of authorities to deal with the
problem of Ilevying tax as contenplated by the “Act, the
jurisdiction of the civil court to entertain the suit was
excl uded by necessary inplication. [586 G

Jurisdiction of the civil court to try the suit was not
barred by s. 23A ousting the jurisdiction of the civi
court, because that section which was not retrospective in
operation was incorporated into the Act after the suit was
filed. But the jurisdiction of the civil court may be
excluded by express enactment or by necessary intendnent
arising fromthe schene of the Act. The Travancore-Cochin
Sales Tax Act is a conplete code dealing with the |evy,
assessnent, collection and refund of tax. It authorises in-
vest nent of power in a hierarchy of authorities to
adnmi ni ster the Act. For the purpose of making assessnent of
tax, the authorities have power to decide all questions
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arising before them and the orders of the appellate

aut horiti es, subj ect to the exercise of revisiona
jurisdiction by the Board of Revenue, were declared filial.
The liability to pay tax arose under and by virtue of the
provisions of the Act and the quantum of liability was

determ ned under the Act alone. Further, at the materia
time, there was no express provision in he Act, which
obliged the taxing authority to exclude fromthe conputation
of the taxable turnover the anount of sales-tax collected by
the dealer. Hence, it could not be said that by assessing
sal es-tax on such anount, the taxing authority had infringed
a prohibition inposed by the statute upon him Therefore
the principle in Secretary of State for India v. Mask and
Co. L.R 67 I.A 222, that civil courts have jurisdiction to
examne a case where the provision-, of the statute have
been infringed did not apply in the instant case. [583 F;
584 C, 585 H 586 B; 589 B]

Provi nciall CGovernnent of Madras v. J. S. Basappa, [1964] 5
S.C.R 517; 15 S.T.C. 144 (S.C.), overruled

Kamala MIlls v.  State of Bonbay, [1966] 1 S.C R 64,
fol | owed.

George Oaks v. State of Madras, [1962] 2 S.C R 570; AIl.R
1962 S.C. 1037 and K. S Venkataraman v. State of Madras,
[1966] 2 S.C.R 229 referred to.

583

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Cvil Appealr No. 1104 of
1964.
Appeal by special |eave fromthe judgnent and decree dated
the Cctober 7, 1963 of the Kerala Hi gh Court in A S. No. 190
of 1959.
C K. Daphtary, Attorney-Ceneral and A. G Pudissery, for
the appel | ant.
T. N. Subbramania Ilyer and M R K Pillai, /for the
respondent.
The Judgnent of the Court was delivered by
Shah, J. For the period August 16, 1950 to March 31, 1951
the respondents were assessed to sales-tax _under the
Travancore Cochin General Sales-tax Act, 1950, by the
assessing authority, Mdovattupuzha, on a turnover of Rs.
14,04, 732/ 716 which included Rs. 49,318/ 7/4 collected by the
respondents from their constituents as tax on their sale
transacti ons. The respondents paid the tax assessed and
commenced an action in the Court of the District Judge,
Parur, for a decree for Rs. 7,577/9/1 claimng that the
amount was in excess of tax lawfully due from them  under
the. Act. The Court of First Instance decreed the claim for
Rs. 7,477/9/1 with interest and proportionate costs, and the
H gh Court of Kerala confirmed that decree.
In this appeal with special |eave, on behalf of the State of
Keral a the principal ground which falls to be determned is
whet her the jurisdiction of the Civil Court to try the suit
is excluded. Section 23-A of the Travancore-Cochin Genera
Sal es-tax Act 11 of 1125 M E. provides that
".No suit or other civil proceeding shall
except as expressly provided in this Act, be
instituted in any court to set aside or nodify
any assessnment nade under this Act."
But this express bar on which counsel for the State relied
did not exclude the jurisdiction of the civil court, for s.
23-A was incorporated in the Travancore-Cochin Genera
Sal es-tax Act by Act 18 of 1955 after the suit was
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instituted by the respondents, and by s. 23-A as
i ncorporated the jurisdiction of the civil court to try a
suit properly instituted before it was enacted is not
oust ed.

Counsel for the respondents submitted that in the absence of
an express provision in the Act excluding the jurisdiction
of the civil court, the courts below were right in holding
that the suit was naintainable, and in support of that
contention, he relied upon the decision of this Court in The
Provi nci al CGovernment of Madras (Now Andhra Pradesh) v. J.S.

Basappa (1). |n Basappa' s case the
(1) [1964] S.C R 517:15 S. T.C. 144.
584

assesee who was taxed in respect of certain sales which took
pl ace outside the taxing State, sued the State for a decree
for refund of the anpbunts paid by himon the plea that the

transactions in respect of which the tax was | evied were not
taxabl e under the law. This Court held that wthout a
provision like S. 18-A of the Madras General Sal es-tax Act,
1939, the jurisdiction to entertain the suit was not taken
away, specially where the action off the authorities was

"whol |y outside the law'. 1t was observed in that case that
finality attached toorders passed in 1 appeal by the Act
was a finality for the purposes of the Act and I did not

make valid an, action which was not warranted by the Act, as
for exanple the levy of tax on a combdity which was not
taxed at all or was exenpt."

But the jurisdiction of the civil court may 'be excluded
expressly or by clear inplication arising fromthe schenme of
the Act. Were the Legislature sets up a special tribuna

to determne 'questions relating to rights or liabilities
which are the creation of a statute, the jurisdiction of the
civil court would be deened excluded by -inplication. In
Ral ei gh I nvestnent Conpany Ltd. ~v. _GovernorGeneral in
Council (1) the Judicial Commttee in dealing with the
guestion whether the jurisdictionof the civil court to

entertain a suit for refund of .incone-tax may be deened to
be excluded, apart fromthe express exclusion prescribed by
s. 67 of the Incone-tax Act, by the schene of the |ncone-tax
Act, observed
PR the scheme of the  Act (the
Incometax Act) is to set —up a particular
machinery by the use of which alone total
incone assessable for incone-tax is to be
ascertai ned. The inconme-tax exigible is
determ ned by reference to the total incone so
ascertained, and Only by reference to such
total incone. Under the Act (S.45) there
arises a duty to pay the amunt of tax
demanded on the basis of that assessment of
total incone. Jurisdiction to question the
assessment otherwise than by use of the
machi nery expressly provided by the Act' would
appear to be inconsistent with the statutory
obligation to pay arising by virtue of the
assessment. The only doubt, indeed, in their
Lordshi ps’ mind, is whether an express pro-
vision was necessary in order to exclude
jurisdiction in a civil court to set aside or
nodi fy an assessment.”
In delivering the judgnent of the mgjority in K. S
Venkatarman & Co. (P) Ltd v. State of Mdras(2), Sobba Rao,
1., observed
"If a statute inposes a liability and creates
an effective machinery for deciding questions
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of law or fact arising in regard to that
liability, it may, by necessary inplication
bar the maintainability of a civil suit in

respect of the said liability. A statute may

al so, confer exclusive jurisdic-

(1) L.R 74 1.A 50.

(2) [1966] 1 S.C R 229.

585

tion on the authorities constituting the said

machinery to decide finally a jurisdictiona

fact t her eby excl udi ng by necessary

inmplication the jurisdiction of a civil court

in that regard.”
in a case recently decided by this Court Kanala MIIls Ltd.
v. State of Bonmbay (1) exclusion of the jurisdiction of the
civil court to entertain and decide suits for refund of tax
paid fell to bedetermned. ~In that case a dealer was
assessed to tax under the Bonbay Sal es-tax Act 5 of 1946 in
respect of "outside $ales" which by virtue of the ban
i nposed. by Art. 286 of the Constitution were not taxable.
The deal er _sued to recover the tax paid by him This Court
held that where the Sales-tax O ficer by misconceiving the
nature of the transactions brings to tax transactions in
respect of which the State has no authority to legislate for
| evying tax because of the ban inposed by Art. 286 of the
Constitution, the wvalidity of the order of assessnent of
tax cannot be reopened in a suit for refund of tax paid.
The Bonbay Sal es-tax Act 5 of 1946, it is true, contained
s. .20 which in ternms enacted that an assessnent shall not
be called in" question in any civil court, but the court in
Kamala, MIlls case(1l) held that the jurisdiction of the
civil court to entertain a suit for tax assessed under the
Act was excluded expressly, and by the clear inplication of
the Act as well.
The assessing authority invested wi th’ power under the Tra-
vancore- Cochin General Sales-tax Act is constituted by the
Act a tribunal, which within the Ilimts of its authority is
conpetent to decide all questions of fact and law Arising
before himin the course of proceedings for assessnment and
of his own jurisdiction as well. The Act sets up  machine
for |evy,assessment, and collection of tax. By s.”3 of the
Act charge is inposed, subject to exenptions prescribed by
ss. 4, 5 and 6 upon every dealer to pay tax on his total
turnover of each year. Duty to pay the tax is inposed by s.
11(2) of the Act. Section, 12 sets up the procedure of the
assessing authority in making assessnments and s. 13 deals
with recovery of tax. A taxpayer aggrieved by an order of
assessment nmay appeal under s. 14 against the order of
assessment, and the decision of the appellate authority is
by cl. (4) subject to the power of revision conferred by s.
1 expressly declared final. Section 15 as it stood at the
relevant time provided for the exercise of revisiona
jurisdiction by the Board of Revenue against the order of
the taxing authorities-original as well as appellate. By s.
24 power is conferred upon the State Governnent to frane
rules’ setting up machinery for determi nation of the not
chargeabl e turn over, for refund of tax collected in excess
of true liability and for other incidental matters. The Act
is therefore a conplete code dealing wth the | evy,
assessnment and col l ection and refund of tax.
(1) [1966] 1 SSCR 64: AIl.R 1965 S.C. 1942.
586
it authorises investnment of power in a hierarchy of
authorities to admnister the Act. For the purpose of
maki ng assessnment of tax, the authorities have power to
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decide all questions arising before them and the orders of
the appellate authorities subject to the exercise of
revisional jurisdiction under S. 15 are declared final
Liability to pay tax arises under and by virtue of the
provi sions of the Act, and, the quantumof liability may be
det erm ned under the Act al one.
It is true that in Kamala MIIls’ case(1l) reliance was pl aced
on behalf of the claimant upon Basappa's case(2), and the
foll owi ng observati ons were made by the Court
“I'n Provincial Governnment of Madras ( Now
Andhra Pradesh) v. J. S. Basappa it was held
by this Court that the finality attached to
orders passed in appeal by section 11(4) of
the Madras General Sal es-Tax Act (I X of 1939)
was a finality for the purposes of the said
Act and did not make valid an action which was
not ~warranted by the Act, as for "anple, the
levy of tax on a commodity which was not
taxable at all or was exenpt. W ought to add
that this decision was based on the fact that
the said Act at the relevant time did not
contain section 18A which canme into force on
May 15, “1951; and it was section 18A which was
construed by this Court in Firm of [Illuri
Subbayya Chetty & Sons [(1964) 1 SCR 752]."
In Basappa's case(2) the taxpayer sought in an action for
refund of tax paid, a decree on the plea that, the
transactions in respect of which tax was levied were

"outside sales", and it was held that in the absence of
express exclusion of the jurisdiction of the civil court,
the action for refund of tax was naintainable. But the
nature of the transactions taxed in the Kamala MIIs’
case(1) was not different. |In the judgnent in Kamala MI1s’
case(l) it was pointed out that the jurisdiction of the
civil court to entertain a suit-for refund of tax paid in

conpliance with an order of assessment nmay be excluded
ei ther expressly or necessary inplication, and as the schene
of the Bonbay Sal es Tax Act, 146, indicated that a  conplete
machi nery was set up by constituting appropriate authorities
under the Act, and creating a hierarchy of authorities to
deal with the problemof |evying tax as contenpl ated by the
Act, jurisdiction of the civil court to entertain the suit
was excluded by inplication as well as by express enact nent-.
That is clear fromthe follow ng observations in the Kanala
MIls case(l):
"Whether or not a return is correct; ~ whether
or. not transactions which are not nmentioned
in the return, but about which the appropriate
aut hority has know edge, fal
(1) [1966] 1 S.C R 64.
(2) [1964] 5 S.C.R 517.
587
within the mschief of the charging section;
what is the true and real extent of the
transactions which are assessable; all these
and other allied questions have to be
determned by the appropriate authorities
thenselves; and so, we find it inpossible to
accept M. Sastri’s argument that the finding
of the appropriate authority that a particul ar
transaction is taxable under the provisions of
the Act, is afinding on a collateral fact
whi ch gi ves t he appropriate aut hority
jurisdiction to take a further step and make
the actual order of assessnent.”
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The action of the taxing authority in Basappa's case(l) in
taxing transactions which he erroneously held were taxable
was no. nore outside the Act, than the action of the taxing
authority in Kamala MI1s’ case(2). |If it be granted that
the jurisdiction of the civil court may be excluded by
express enactnment or by necessary intendnent arising from
the schene of the Act, Basappa' s case(1l) nust be regarded as
wrongl y deci ded.
It is true that even if the jurisdiction of the civil court
is excluded, where the provisions of the statute have not
been conplied with or the statutory tribunal has not acted
in conformty with the fundanmental principles of judicia
procedure, the civil courts have jurisdiction to exam ne
those cases : Secretary of State for India v. Mask &
Conpany(2). Counsel for the respondents urged that the case
of the respondents fall within that exception, since the
Sal es-t ax Oficer in inmposing tax-liability acted in
defiance of the mandatory provisions of the Act and in
support of the argunment he placed reliance uponr. 7 of the
Rul es framed under the Act and the definition of "turnover"
under the Act: Under the Act sales-tax is charged for the
year at the prescribed rates on the total turnover of the
deal er. The CGovernnent of Travancore-Cochin promul gated
rules in exercise of powers under s. 24 of the Travancore-
Cochi n General Sales Tax Act, and r. 7 dealt with
conputation of "net turnover"”. Inr. 7(1) by cls. (a) to
(k) certain exenptions admissible in the conputation of the
net turnover were set out. By notification No. SRI-1643-51-
RD dated March 31, 1951 it was directed that wth effect
fromApril 1, 1951, the follow ng clause shall be added

"(1) all ampbunts of sales-tax collected by the

deal er. "
By this anendnent in the conputation of the ' taxable
turnover, the anpbunts of sales tax collected by the dealer
were not to be included. But this amendnent was to have
effect only fromApril 1, 1951, and in the proceeding in
this appeal tax-liability for the assessnent period ending
March 31, 1951 fell to be deternined.
(1) [1964] 5 S. C R b517.
(2) [1966] 1 S. C R 64.
(3) L. R 67 1. A 222.
588
The exenption was therefore inoperative in the conputation
of taxabl e turnover for the assessnent year in question
Counsel for the. respondents however contended that the
effect of the amendnent ws nmerely to clarify what was
implicit in the content of the expression "turnover". By s.
2(k) "turnover" means-insofar as the definition is relevant
"the aggregate anount for which goods are either bought by
or sold by a dealer, whether for cash or for deferred
paynment or ot her val uabl e consideration "Turnover" “being the
aggregate anount for which goods are bought or sold, and
normal ly the aggregate amount woul d include such amount as
the purchaser pays to the dealer for the goods, the
expression "aggregate anount for which goods are . . . sold"
within the neaning of "turnover" in s. 2(k) would include
the anmobunt of sal es-tax received by the dealer. There is no
provision in the Act which may’ by inplication suggest that
fromthe connotation of the expression 'turnover’ the sales
tax collected in the year of assessnent ending March 31
1951 was to be excluded. Exclusion prescribed by cl. (1) of
r. 7(1) enacted wth effect fromApril 1, 1951 is not
clarificatory, but prescribes an additional head in the
conput ati on of net turnover.
This Court in George Oaks (Private) Ltd. v. State of
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Madras(1) in dealing with the question whether sales tax
charged by the deal er may be excluded within the nmeaning of
the expression "turnover" as used in the Madras GCenera
Sal es- Tax Act, 1939, observed:
"Under t he definition of t ur nover t he
aggregate anount for which goods are’ bought
or sold is taxable. This aggregate anount
"includes the tax as part of the price paid by

the buyer. ’'the anobunt goes into the comon
till of the dealer till he pays the tax. It
i s money whi ch he keeps using for his business
till he pays it over to Governmnent. | ndeed,
he may, turn it over again and again till he

finally hands it to Governnent. There is thus
not hi ng ananolous in the law treating it as
part of the amount on which tax nust be paid
by him This conception of a turnover is not
new. It is found in England and America and
there  is no reason to think that when the
| egislatures in India defined turnover’ to
i'nclude tax al so, they were striking out into
somet hi ng quite wunknown and unheard of
before.”
Counsel for t he respondent s cont ended t hat t hese
observations made /in interpreting the terns of the Madras
CGeneral Sales tax (Definition of Turnover and Validation of
Assessment s) Act, 1954, have no beari ng on the
interpretation of  the expression "turnover™  as in the
Travancore- Cochin General Sales tax Act. But the
(1) [21962] 2 SSCR 570 : Al R 1962 S. C. 1037.
589
observati ons nmade by the Court were not made in the ' context
of any special statute.
There was in the Travancore-Cochin-General Sal es-tax Act at
the material time no express provision which obliged the
taxing authority to exclude fromthe conputation of  taxable
turnover the amount of sales-tax collected by the dealer
The argurment of counsel for the respondents that the taxing
authority has infringed a prohibition inmposed upon him has
t herefore no substance.
The appeal is therefore allowed and the suit is dism ssed.
There will be no order as to costs throughout-:
Appeal al l'owed.
ML1 Sup.C.1/66-6
590




