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The basic issue involved in this appeal is whether the Settl enent

Conmi ssion (hereinafter referred to as 'the Conmm ssion’) gets a conplete

role in total substitution of other authorities under the Income Tax Act, 1961
(in short "the Act’) and if so, for what purpose and to what extent. Wen this
appeal was placed before a Bench of two learned Judges, it was considered
appropriate to list the appeal before a |l arger bench than nmerely bench of two
Judges.

That is how the matter was pl aced before us.

Factual backdrop in nutshell is .as follows:

Respondent - Danani Brot hers (hereinafter referred to as 'the

"assessee’) filed an application for settlenment before the Minbai Bench of
the Conmi ssion. Chairnman of the Conm ssion exercising power under

Section 245 (BA) (5A) of the Act constituted a Special Bench vide order
dated 18.9.1998 for adjudicating foll ow ng three issues.

"1. Was the Special Bench of the Settlenment Conmi ssion
right in holding in the case of On Metals and M nera
Pvt. Ltd. (193 ITR 57 [ITSC) that the assessnent order
passed by the assessing officer before the adm ssion of
the settlenment application subsisted and recovery
proceedi ngs continued, even after the adm ssion of the
sai d application, especially after the judgnent of the
Supreme Court in the case of CIT vs. Express Newspaper
Ltd. (206 | TR 443)?

2. If the answer to question No.1 is in the affirnmative
would it be correct to say that once the Settl enent

Conmi ssion deternmines a liability of the applicant for

tax, penalty and interest under section 245D(4), the

orders of the |ower authorities would automatically stand
set aside and consequently there will be no liability under
section 220(2) of the Act?

3. If the answer to question No.1 is in the affirmative,
or not the question No.2 in the negative, has the

Settl emrent Commi ssion powers to waive interest u/s

220(2) of the Act?"
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The Special Bench by majority viewin its judgnment dated 15.4. 1999

cane to hold that the orders of the Iower authorities are not automatically set
asi de by the Conmission’s order under Section 245D(4); but are nodified to
give effect to such order. By the theory of nerger, the liability of interest
under Section 220(2) if any, will be up to the date of the order under Section
245D(1). Thereafter, there will be no liability for interest under Section
220(2); the Commi ssion has power to waive or reduce interest under Section
220(2) of the Act. The Vice Chairnman did not agree with a reply to question
No. 3 and held that recovery proceedi ngs based on the order of the

assessments passed before the date of filing an application under Section
245C can be continued even after the adm ssion of the application and where
the assessnment order is passed after the date of filing an application under
Section 245C, the question of liability of interest under Section 220(2) does
not ari se.

Cvil Appeal has been filed raising the follow ng questions:
" Whet'her the Settlement Conmission is

enpowered-to waive or reduce the interest u/s. 234-A

read with Section 220 [2] of the Income Tax Act while
exercising its jurisdiction under Section 245-D{ 4] of the
said Act?

. Whet her the Assessnment Order passed by the
Assessing Officer prior to the adm ssion of Settlenent
Application under Section 245-C of the Act, will subsi st
and the recovery proceedings wll continue or not? On
this issue, the petitioner is relying on the decision
reported in 206 I TR 443 [S.C.]; CIT vs. Express
Newspaper Ltd.

[l Whet her after deternination of liability by the
Settl ement Comm ssion, the orders of the | ower
authorities under the Act would automatically stand set
asi de?"

Stand of the revenue as highlighted is that the Conmi ssion’s approach

is not correct and is not sustainable. Reference is nade to the Constitution
Bench decision of this Court in Conm ssioner of |ncone Tax v. Anjum M

H Ghaswala and Ors. (2001(252) ITR 1). Reference was nade to various

provi sions of Chapter XIX-Ain this regard. It is further submtted that there
is no power of waiver conferred on the Commission to waive the interest

charged under Section 220(2) of the Act.

In response, |earned counsel for the assessee subnmtted that an

artificial distinction is sought to be nade between the date of filing of
petition under Section 245C and the date of decision to proceed with the
petition under Section 245D. Wth reference to definition of the expression
"case" as appearing under Section 245A, it is subnitted that the proceedi ngs
may be pendi ng before the concerned authority i.e. the Assessing Authority,
the Appellate Authority or the Revisional Authority; and Explanation (1)(v)
to Section 153(3) nakes it clear that extension is granted for conpleting the
pendi ng proceedings in case the petition under Section 245C is rejected.
Therefore, Comm ssion gets jurisdiction to deal with the matter, as soon as
an application is made under Section 245C. Conmission till admi ssion of

the petition exercises powers of the income-tax authorities and after

adm ssion it functions as a Settlement Conmission in addition to powers
exerci sable by the incone-tax authorities. Wth reference to Anjunis case
(supra) it was submtted that specific power of waiver is given to the
concerned authority and, therefore, interest charged can be waived. There
cannot be double levy of interest and when interest is charged under Section
245D(2C)/ 6A interest under Section 234B cannot be charged.
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In order to appreciate the rival submissions, it is necessary to take
note of few provisions so far as rel evant:

"Section 153(3): The provisions of sub-sections (1) and (2)
shall not apply to the follow ng cl asses of assessnents,
reassessnents, and reconputations which may, subject to the
provi si ons of sub-section (2A), be conpleted at any tine

(i) XXX XXX XXX
[ Explanation 1. In conputing the period of limtation for the
pur poses of this section

XXX XXX XXX
(v) in a case where an application made before the
I ncome-tax Settl enent Conmi-ssion under section

245C is rejected by it or is not allowed to be
proceeded with by it, the period comencing from

the date on which such application is nade and

ending with the date on which the order under sub-
section (1) of section 245D is received by the
Conmi ssi oner under sub-section (2) of that

secti on,

shal | be excl uded

XXX XXX XXX
Section 220(2) |If the amount specified in any notice of

demand under section 156 is not paid within the period linited
under sub-section (1), the assessee shall beliable to pay sinple
interest at one and one-half per cent for every nonth or part of a
nonth conprised in the period commencing fromthe day

i mredi ately following the end of the period nentioned in sub-
section (1) and ending with the day on which the amount is

pai d:

Provided that, where as a result of an order under section 154,

or section 155, or section 250, or section 254, or section 260, or
section 262, or section 264 or an order of the Settlenent

Conmi ssi on under sub-section (4) of section 245D, the anount

on which interest was payable under this section had been

reduced, the interest shall be reduced accordingly and the

excess interest paid, if any, shall be refunded.

XXX XXX XXX
(2A) Notwi t hstandi ng anythi ng contai ned in sub-section (2),
"the Chi ef Conmi ssioner or Comm ssioner may reduce or

wai ve the anpbunt of interest paid or payable by an assessee
under the said sub-section if he is satisfied that

(i) paynment of such anmount has caused or woul d
cause genui ne hardship to the assessee;
(ii) default in the paynent of the anpbunt on which

i nterest has been paid or was payabl e under the

sai d sub-section was due to circunstances beyond

the control of the assessee; and

(iii) the assessee has co-operated in any inquiry relating
to the assessnent or any proceeding for the

recovery of any amount due from him

Interest for defaults in paynent of advance tax.

234B. (1) Subject to the other provisions of this section, where,
in any financial year, an assessee who is liable to pay advance
tax under section 208 has failed to pay such tax or, where the
advance tax paid by such assessee under the provisions of
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section 210 is less than ninety per cent of the assessed tax, the
assessee shall be liable to pay sinple interest at the rate of one
and one-half per cent for every nmonth or part of a nonth

conprised in the period fromthe 1st day of April next follow ng
such financial year to the date of determ nation of total income
under sub-section (1) of section 143 and where a regul ar
assessment is made, to the date of such regul ar assessnent, on

an anount equal to the assessed tax or, as the case may be, on

the anmobunt by which the advance tax paid as aforesaid falls

short of the assessed tax.

Expl anation 1- In this section, "assessed tax" neans, -
(a) for the purposes of conputing the interest payable
under section 140A, the tax on the total income as
declared in the return referred to in that section

(b) in any other case, the tax on the total incone
det er mi ned under sub-section (1) of section 143 or

on regul ar assessnent,

as reduced by the ampbunt of tax deducted or collected at source
in accordance with the provisions of Chapter XVIl on any

i ncome which is subject to such deduction or collection and
which is taken into account in conmputing such total income.

Expl anation 2. Were, in relation to an assessnent year, an
assessnent is nmade for the first tinme under section 147, the
assessnment so made shall be regarded as a regul ar assessnent
for the purposes of this section.

Expl anation 3. In Explanation 1and in sub-section (3) "tax on
the total income determ ned under sub-section (1) of section

143" shall not include the additional incone-tax, if any, payable
under section 143.

XXX XXX XXX

(4) VWere, as a result of an order under section 154 or
section 155 or section 250 or section 254 or section 260 or
section 262 or section 263 or section 264 or an order of the
Settl ement Conmi ssion under sub-section (4) of section 245D,
the anobunt on which interest was payable under sub-section (1)
or sub-section (3) has been increased or reduced, as the case
may be, the interest shall be increased or reduced accordingly,
and

(i) in a case where the interest is increased, the
Assessing O ficer shall serve on the assessee a

noti ce of demand in the prescribed form specifying

t he sum payabl e, and such notice of demand shal

be deermed to be a notice under section 156 and the
provisions of this Act shall apply accordingly;

(ii) in a case where the interest is reduced, the excess
interest paid, if any, shall be refunded.

(5) The provisions of this section shall apply in respect of
assessnments for the assessnent year commencing on the 1st day
of April, 1989 and subsequent assessnent years.

"245D. Procedure on receipt of an application under section
245C.

(1) On receipt of an application under section 245C, the
Settl ement Conmission shall call for a report fromthe

Comm ssioner and on the basis of the materials contained in
such report and having regard to the nature and circunstances
of the case or the conplexity of the investigation involved
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therein, the Settlenment Conm ssion may, by order, allowthe
application to be proceeded with or reject the application

Provi ded that an application shall not be rejected under this
sub-section unless an opportunity has been given to the
appl i cant of being heard:

Provi ded further that the Comm ssioner shall furnish the report
within a period of forty-five days of the receipt of

comuni cation fromthe Settlenment Commission in case of al
applicati ons made under section 245C on or after the 1st day of
July, 1995 and if the Conm ssioner fails to furnish the report
within the said period, the Settlenent Comm ssion nay make

the order without such report.

(1A) Onmitted

(2C) Were the additional anpbunt of income-tax is not paid

within the tinme specified under sub-section (2A), then, whether

or not 'the Settlenment Commi ssion has extended the time for

paynment  of the anmpbunt which renai ns unpaid or has all owed

paynment thereof by instal ments under sub-section (2B), the

assessee shall be liable to pay sinple interest at fifteen per cent
per annum on the anount remaining unpaid fromthe date of

expiry of the period of thirty-five days referred to in sub-section
(2A).

(4) After examination of the records and the report of the
Conmi ssi oner, received under sub-section (1), and the report, if
any, of the Comm ssioner received under sub-section (3), and
after giving an opportunity to the applicant and to the

Conmi ssioner to be heard, either in person or through a
representative duly authorized in this behal f, and after
exam ni ng such further evidence as may be placed before it or
obtained by it, the Settlenent Conmmi ssion nmay, in accordance
with the provisions of this Act, pass such order as it thinks fit
on the matters covered by the application and any ot her matter
relating to the case not covered by the application, but referred
to in the report of the Comm ssioner under sub-section (1) or
sub-section (3).

(6) Every order passed under sub-section (4) shall provide
for the terns of settlenment including any demand by way of tax,
penalty or interest, the manner in which any sum due under the
settlenent shall be paid and all other matters to nake the
settlenent effective and shall al so provide that the settlenent
shall be void if it is subsequently found by the Settl enent
Conmi ssion that it has been obtained by fraud or

m srepresentation of facts.

(6A) Where any tax payable in pursuance of an order under
sub-section (4) is not paid by the assessee within thirty-five
days of the receipt of a copy of the order by him then, whether

or not the Settlenment Conm ssion has extended the tine for

payment of such tax or has all owed payment thereof by

instal nents, the assessee shall be liable to pay sinple interest at
fifteen per cent per annum on the anmpunt renmining unpaid

fromthe date of expiry of the period of thirty-five days

af oresaid. "

The concl usions in Anjum s case (supra) can be summed up as

fol |l ows.

(1) Conmi ssion in exercise of its power under Section 245D(4) and (6),
does not have the power to reduce or waive interest statutorily payable under
Sections 234A, 234B and 234C, except to the extent of granting relief under
the Circulars by Notification dated 23rd May, 1996 issued by the Board
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under Section 119 of the Act. While exercising the power derived under the
Circulars of the Board, the Comm ssion does not act as a subordinate to the

Board but will be enforcing the rel axed provisions of the circulars for the
benefit of the assessee in the process of settlenent.

(2) I nterest due under the mandatory provisions |like Sections 234A, 234B
and 234C has to be included in the settlenent.

(3) Wherever the Act contenpl ated power to waive or reduction of

interest to be exercised by any particular authority in any particular situation
it has done so like in Sections 139(8), 215(4), 216 and Section 220(2A).

(4) Prior to Finance Act, 1987, the correspondi ng sections pertaining to

i mposition of interest used the expression 'may’ but the change brought

about in the Finance Act, 1987 is a clear indication that the intention of the

| egi slature was to nmake the collection of statutory interest nmandatory. The
expression 'shall’ is used deliberately.

It has to be noted that the Comri ssion exercises power in respect of

i ncone whi ch was not discl osed before the authorities in any proceeding,

but are disclosed in the petition under Section 245C. It is not that any
amount | of ‘undi'scl osed i nconme can be brought to the notice of the

Conmi ssion in the said petition. Commi ssion exercises jurisdiction if the
addi ti onal _amount of tax on such undi'sclosed income is nore than a

particular figure (which at different points of time exceeded rupees fifty

t housand or rupees one hundred thousand, as the case may be). The assessee
must have in addition furnished the return of income which he is or was
required to furnish under any of the provisions of the Act. In essence the
requirenent is that there nust be an incone disclosed in a return furnished
and undi scl osed i ncone di sclosed to the Commission by a petition under
Section 245C. A new Chapter XIX-Awas introduced by the Taxation Laws
(amendnment) Act, 1975 (in short the ' Arendrment Act’) w.e.f. 1.4.1976. The
Conmi ssion is constituted by the Central Government for the settlenment of
cases under Chapter Xl X-A. The expression “case" as appearing in Section
245A(b) refers to any proceedi ng under the Act for the assessment or re-
assessment of income of any person in respect of any year or years or by

way of appeal or revision in connection with such assessnment or re-
assessment whi ch may be pending before any income-tax authority on the

date on which an the application under sub-section (1) of Section 245C is
made. It further provides that where any appeal or application for revision
has been preferred after the expiry of the specified period and which has not
been admitted then the same shall not be deened to be a proceedi ng pendi ng

wi thin the neani ng of clause (b) of Section 245A. Scherme of Chapter Xl X-

A shows that the filing of application by the assessee is a unilateral act, and
the department may not be aware of the same. It has to be noted that if an
application for settlenent is filed under Section 245C, it is not automatically
adm tted. Section 245D deals with procedure on receipt of an application
under Section 245C. Under sub-section (1) thereof, the Conm ssion after
following the prescribed procedure can allow the application to be

proceeded with or rejected. Only after the Commi ssion allows the petition to
be proceeded with, it exercises the power of settlenent.

Stand of the assessee is that before the Conm ssion decides to

proceed with the matter, it exercises the functions of 'the incone-tax
authority and after deciding to proceed with the petition exercises dua
function as the Commi ssion and the inconme-tax authority. The plea is
untenabl e for nore reasons than one. Before the Comm ssion decides to
proceed with the petition, it cannot conplete assessnent in respect of a
return which is pending before the assessing officer or even cannot act as an
appel l ate or revisional authority. The return filed is in respect of disclosed
income. Simlar is the position vis--vis the appellate and the revisiona
authority. The petition before the Commi ssion is in respect of undiscl osed

i ncome, therefore, the situation is different till the Conm ssion decides to
proceed with the matter. That being the position, the income-tax authorities
are free to proceed in the prescribed manner till the Conm ssion decides to

proceed with the petition. Enphasis was laid by the assessee on certain
observations made by this Court in Comm ssioner of |Incone Tax v. EXxpress
Newspapers Ltd. (1994 (206) |ITR 443). Cbservations to the effect that the
proceedi ngs before the Commi ssion are not confined to the incone disclosed
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before it, does not nean that even before the Conm ssion decides to proceed
with the case, it can deal with disclosed incone. Wiile determning the tota
i ncone, the Conmission has to take note of both the disclosed i ncome and

the undi scl osed income. This is |ogical because there cannot be two different
total incomes for the sane assessment year i.e. disclosed total incone and
undi scl osed total income. Aggregation of both the disclosed and undi scl osed
income is al so necessary because in several years different rates of tax for
various sl abs of incone are provided. By way of an illustration, it nmay be
sai d that supposing the disclosed incone is rupees two | akhs and the
undi scl osed incone is five |lakhs, the rate of tax |levied on rupees two | akhs
may be one but may be different for an income of rupees seven | akhs. For
the purpose of computation of taxes, there is a requirenent to club both the
di scl osed and undi scl osed i ncone. But that does not enpower the

Conmi ssion to deal with the disclosed incone before deciding to proceed
with the petition.

In view of the position indicated above, relating to the first question
consi dered by the Commi ssion, the second question does not really survive.
The position i's indisputable that the liability exists and does not get
automatically set aside.

Conming to the third question, the answer is provided in Anjums case

(supra). Wherever the Act provides for waiver of interest, the Comm ssion

can in appropriate cases direct waiver or reduction of the interest. It has to be
noted that waiver or reduction of interest under Section 220(2A) and ot her
provisions is hedged with certain conditions. If these conditions are satisfi ed,
the Conmmi ssion has the power to direct waiver or reduction. In view of this
answer, the Conmm ssion has to exani ne-whether the assessee has nade out a
case for waiver or reduction

At this juncture, assessee’s plea that there is no scope for double |evy

of interest; (i) for non paynent of advance tax for which interest is

char geabl e under Section 234B-of the Act and (ii) for delay in paynment of

the anobunt of interest, if any, payablein ternms of Section 245D(2C) or
Section 246D(6A) needs to be considered. There can be no dispute that

doubl e levy of interest is not pernissible. But this principle is applicable
only when the interest is chargeable nore than once for same set of
infractions. |f the provisions under which interests are charged operate in
different fields, there is no statutory bar on |levying the interest, because in
essence it does not anmount to double levy of interest but levy of interest
separately for different infractions. Section 234B, Section 245D(2C) and
Section 245D(6A) operate in different fields. —Section 234B cones into
operation when there is default in paynent of advance tax.  Liability to pay
i nterest under Section 245D(2C) arises when-additional anount of income-

tax is not paid within tinme specified under sub-section (2A). Section
245D(6A) fastens liability to pay interest when tax payable in pursuance of
an order under sub-section (4) is not paid within the specified tine.
Therefore, when interest is charged in respect of the said provisions it does
not anount to double levy of interest, as the infractions are different.

To put it differently, the interests charged in terns of Sections 234A,

B and C becone payable on the inconme already disclosed in the returns

filed, together with the incone disclosed before the Conm ssion. The
concerned interest as aforesaid shall be on the consolidated anount of

income, i.e. both disclosed and undi scl osed. As indicated above, such
interests shall be charged till the Conm ssion acts in terns of Section 245D
Thereafter, the prescription relating to charging of interests etc. becones
operative, after the Commi ssion allows the application for settlenment to be
proceeded with. In such event, there is no further charge of interest in terns
of Sections 234A, B and C. The interest charged in terns of Section 245D is

a separate levy and not in terns of interest chargeabl e under Sections 234A
B and C. Therefore, the apprehension that there is scope for chargi ng of
interest on interest is wthout any basis.

The appeal is allowed to the extent indicated above.




