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Leave granted.

Challenge in this appeal is to the judgment of the

Guwahati Hi gh Court uphol di ng appellant’s conviction under
Section 302 of the Indian Penal Code, 1860 (in short the 'IPC)
and sentence of inprisonment for |ife as awarded by the

| ear ned Sessi ons Judge, Dhemnmji .

Accusations which led to the trial of the appellant are
essentially as foll ows:

One Premal Verma | odged a witten conplaint to the
Superi nt endent of Police, East Siang, Arunachal Pradesh on
29.9. 2000 al |l eging that on 26.9.2000 one Fekan Das

(hereinafter referred to as the 'deceased’) was driving a Truck
No. AS-25/641. At about 11.00 p.m when the truck reached
Ruksi ng Gate, the police personnel of Jonai Police Station

cane there in a three wheel er and assaul ted the deceased.

The deceased becane sensel ess and the police left himon the
road and returned to the police station. It was further alleged
that the deceased was brought to the Pasighat Genera

Hospital for treatnent. On 28.9.2000, he was referred to

Di bugarh for treatnent and on 29.9.2000 on way tothe

hospital his condition becane serious and he died whil e being
brought to Pasi ghat.

The aforesaid informati on was regi stered. The

i nvestigation was undertaken and charge sheet was pl aced.

The accused was abscondi ng and, therefore, no test
identification parade could be held. On concl usion of

i nvestigation, the Investigating Oficer submtted the charge
sheet indicating conm ssion of offence puni shabl e under
Section 302 I PC. Charge was framed after he was arrested. In
order to substantiate its accusations 16 w tnesses were

exam ned. The accused pl eaded i nnocence. On analysis of the
evi dence tendered, the Trial Court found the accused guilty
and convicted and sentenced as aforesaid. An appeal was
preferred before the High Court. The main stand of the
accused- appel | ant was that the evidence of the eye wi tnesses
cannot be relied upon as there was delay in |lodging the FIR
and conviction was vitiated. Further no sanction was obtained
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as required under Section 197 of the Code of Crim nal
Procedure, 1973 (in short the "Code'). The stand of the
respondent-State on the other hand was that the evidence of
PW. 5, 6 and 7 had clearly established the accusations. It
was submitted that the deceased was assaul ted w thout any
fault on his part. Further, it was pointed out that since the
appel l ant, a police personnel was involved there was effort on
the part of the other officials not to accept the information
given and ultimately the grievance was nade before the

Superi ntendent of Police. The H gh Court found that the

evi dence of the three witnesses who were stated to be eye

wi t nesses | eft no manner of doubt that the accused was guilty.
Therefore, the appeal was dism ssed.

Lear ned counsel for the accused submtted that even if
the accusations are accepted in toto, the offence under
Section 302 |IPCis not made out-.

Learned counsel for the respondent on the other hand
supported the judgnent and the conviction and sentence as
passed by the Trial Court and affirned by the H gh Court.

The crucial question i's as to which was the appropriate
provision to be applied. ~In the scheme of the | PC cul pabl e
hom cide is genus and *nurder’ its specie. Al 'nurder’ is
"cul pabl e homi cide’ but not vice-versa. Speaking generally,

"cul pabl e homici de’ sans ’'special characteristics of murder is
cul pabl e homi ci de not anounting to rmurder’. For the purpose

of fixing punishment, proportionate to the gravity of the
generic offence, the I PC practically recognizes three degrees of
cul pable homcide. The first-is, what nmay be called, ’cul pable
hom cide of the first degree’. This is the gravest form of

cul pabl e hom cide, which is defined in Section 300 as

"murder’. The second may be termed as ’cul pabl e hom ci de of
the second degree’. This is punishable under the first part of
Section 304. Then, there is ’cul pable hom cide of the third
degree’. This is the |owest type of cul pable hom cide and the
puni shnment provided for it is also the | owest anong the

puni shments provided for the three grades. Cul pabl e honicide

of this degree is punishabl e under the second part of Section
304.

The acadenic distinction between 'nmurder’ and ’cul pable
hom ci de not anounting to nurder’ has al ways vexed t he

Courts. The confusion is caused, if Courts-losing sight of the
true scope and meaning of the ternms used by the legislature in
these sections, allow thenmselves to be drawn into m nute
abstractions. The safest way of approach to the interpretation
and application of these provisions seens to be to keep'in
focus the keywords used in the various clauses of Sections

299 and 300. The followi ng conparative table will be hel pful in
appreciating the points of distinction between the two of fences.

Section 299 Section 300
A person conmits cul pabl e homi ci de Subj ect to certain exceptions
if the act by which the death is cul pabl e homi cide is nurder
caused is done \026 if the act by which the
death is caused is done -
| NTENTI ON
(a) with the intention of causing (1) with the intention of

deat h; or causi ng death; or
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(b) with the intention of causing (2) with the intention of
such bodily injury as is likely causi ng such bodily injury
to cause death; or as the offender knows to be

likely to cause the death of
the person to whomthe harm
i s caused; or

(3) Wth the intention of
causing bodily injury to any
person and the bodily injury
intended to be inflicted

is sufficient in the

ordi nary course of nature

to cause death; or

KNOW.EDGE

*k kK

(c) with the know edge that the act (4) with the know edge that

islikely to cause death. the act is so iminently
dangerous that it must in al
probability cause death or
such bodily injury as is
likely to cause death, and
wi t hout any excuse for
incurring the risk of causing
death or such injury as is
menti oned above.

Clause (b) of Section 299 corresponds with clauses (2)

and (3) of Section 300. The distinguishing feature of the nens
rea requisite under clause (2) is the knowedge possessed by
the of fender regarding the particular victimbeing in such a
peculiar condition or state of health that the internal harm
caused to himis likely to be fatal, notw thstanding the fact
that such harmwould not in the ordinary way of nature be
sufficient to cause death of a person in normal health or
condition. It is noteworthy that the 'intention to cause death’
is not an essential requirenent of clause (2). Only the
intention of causing the bodily injury coupled with the

of fender’ s know edge of the |ikelihood of suchinjury causing
the death of the particular victim is sufficient to bring the
killing within the anbit of this clause. This aspect of clause
(2) is borne out by illustration (b) appended to Section 300.

Cl ause (b) of Section 299 does not postul ate any such

know edge on the part of the offender. |nstances of cases
falling under clause (2) of Section 300 can be where the
assail ant causes death by a fist blowintentionally given

knowi ng that the victimis suffering froman enlarged liver, or
enl arged spleen or diseased heart and such blowis likely to
cause death of that particular person as a result of the

rupture of the liver, or spleen or the failure of the heart, as the
case may be. If the assailant had no such know edge about

the di sease or special frailty of the victim nor an intention to
cause death or bodily injury sufficient in the ordinary course

of nature to cause death, the offence will not be murder, even
if the injury which caused the death, was intentionally given.
In clause (3) of Section 300, instead of the words "likely to

cause death’ occurring in the correspondi ng clause (b) of
Section 299, the words "sufficient in the ordinary course of
nature to cause death" have been used. Cbviously, the
distinction |lies between a bodily injury likely to cause death
and a bodily injury sufficient in the ordinary course of nature
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to cause death. The distinction is fine but real and if

over|l ooked, may result in mscarriage of justice. The difference
bet ween cl ause (b) of Section 299 and clause (3) of Section 300
is one of the degree of probability of death resulting fromthe

i ntended bodily injury. To put it nmore broadly, it is the degree
of probability of death which determ nes whether a cul pabl e

hom cide is of the gravest, nediumor the | owest degree. The

word 'likely in clause (b) of Section 299 conveys the sense of
probabl e as distinguished froma nmere possibility. The words
"bodily injury....... sufficient in the ordinary course of nature to
cause death" mean that death will be the "nost probable"

result of the injury, having regard to the ordinary course of

nat ure.

For cases to fall within clause (3), it is not necessary that
the of fender intended to cause death, so long as the death
ensues fromthe intentional bodily injury or injuries sufficient
to cause death in the ordinary course of nature. Rajwant and
Anr. v. State of Kerala, (AR 1966 SC 1874) is an apt
illustration of this point.

In Virsa Singh v. State of Punjab, (AR 1958 SC 465),

Vi vian Bose, J. speaking for the Court, explained the meaning

and scope of clause (3). 1t was observed that the prosecution

nust prove the following facts before it can bring a case under
Section 300, "thirdly". First, it nust establish quite objectively,
that a bodily injury is present; secondly the nature of the

i njury nmust be proved. These are purely objective

i nvestigations. Thirdly, it nmust be proved that there was an
intention to inflict that particular injury, that is to say, that it
was not accidental or unintentional or that some other kind of
injury was i ntended. Once these three elenments are proved to

be present, the enquiry proceeds further, and fourthly it mnust

be proved that the injury of the type just described made up of
the three elenents set out above was sufficient to cause death

in the ordinary course of nature. This part of the enquiry is
purely objective and inferential and has nothing to/'do with the
intention of the offender

The ingredients of clause "Thirdly" of Section 300, 1PC
were brought out by the illustrious Judge in his terse | anguage
as follows:

"To put it shortly, the prosecution nust prove
the followi ng facts before it can bring a case
under Section 300, "thirdly".

First, it nust establish, quite objectively, that
a bodily injury is present.

Secondly, the nature of the injury nust be
proved. These are purely objective
i nvesti gati ons.

Thirdly, it must be proved that there was an
intention to inflict that particular bodily injury,
that is to say that it was not accidental or

uni ntentional, or that some other kind of

i njury was intended.

Once these three el enents are proved to be
present, the enquiry proceeds further and,

Fourthly, it must be proved that the injury of
the type just described nmade up of the three
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el enents set out above is sufficient to cause
death in the ordinary course of nature. This
part of the enquiry is purely objective and
inferential and has nothing to do with the
intention of the offender.”

The | earned Judge explained the third ingredient in the
foll owi ng words (at page 468):

"The question is not whether the prisoner
intended to inflict a serious injury or a trivia
one but whether he intended to inflict the
injury that is proved to be present. |f he can
show that he did not, or if the totality of the
ci rcunst ances justify such-an.inference, then

of course, the intent that the section requires
is not proved. But if there is nothing beyond
the injury and the fact that the appellant
inflicted it, the only possible inference is that
he intended toinflict it. Wiether he knew of its
seriousness or intended serious consequences,

is neither here or there. The question, so far
as the intention is concerned, is not whether

he intended to kill, or to inflict an injury of a
particul ar degree of /seriousness but whether

he intended to inflict the injury in _question
and once the existence of the injury i's proved
the intention to cause it will be presuned

unl ess the evidence or the circunstances

warrant an opposite conclusion.”

These observations of Vivian Bose, J. have becone | ocus
classicus. The test laid down by Virsa Singh' s case (supra) for
the applicability of clause "Thirdly" is now ingrained in our

| egal system and has becone part of the rule of |aw Under
clause thirdly of Section 300 |IPC, cul pable hom cide is

murder, if both the follow ng conditions are satisfied: i.e. (a)
that the act which causes death is done with the intention of
causi ng death or is done with the intention of causing a bodily
injury; and (b) that the injury intended to be inflicted is
sufficient in the ordinary course of nature to cause death. It
nmust be proved that there was an intention to inflict that
particular bodily injury which, in the ordinary course of
nature, was sufficient to cause death, viz., that the injury
found to be present was the injury that was intended to be
inflicted.

Thus, according to the rule laid down in Virsa Singh's

case, even if the intention of accused was linmited to the
infliction of a bodily injury sufficient to cause death in the
ordi nary course of nature, and did not extend to the intention
of causing death, the offence would be murder. [Illustration (c)
appended to Section 300 clearly brings out this point.

Clause (c) of Section 299 and clause (4) of Section 300
both require know edge of the probability of the act causing

death. It is not necessary for the purpose of this case to dilate
nmuch on the distinction between these correspondi ng cl auses.
It will be sufficient to say that clause (4) of Section 300 would

be applicabl e where the know edge of the offender as to the
probability of death of a person or persons in general as
di stingui shed froma particular person or persons \026 being
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caused fromhis immnently dangerous act, approxinmates to a
practical certainty. Such know edge on the part of the

of fender nust be of the highest degree of probability, the act
havi ng been comm tted by the of fender without any excuse for
incurring the risk of causing death or such injury as aforesaid.

The above are only broad guidelines and not cast iron

i nperatives. In nobst cases, their observance will facilitate the
task of the Court. But sonetines the facts are so intertw ned
and the second and the third stages so tel escoped into each
other that it may not be convenient to give a separate

treatnment to the matters involved in the second and third

st ages.

The position was illumnatingly highlighted by this Court
in State of Andhra Pradesh v. 'Rayavarapu Punnayya and Anr.
(1976 (4) SCC 382), Abdul Waheed Khan @ Waheed and O's.

v. State of Andhra Pradesh (2002 (7) SCC 175), Augustine
Sal danha v. State of Karnataka (2003 (10) SCC 472) and in
Thangiya v. State of T.N (2005 (9) SCC 650).

Wien the factual background of the case is anal ysed on

the touchstone of principles set out above, the inevitable
conclusion is that 'the case at hand is not covered under
Section 302 I PC and on the other hand the case is covered
under Section 304 Part | IPC. The conviction is accordingly
altered. Custodial sentence of 10 years woul d neet the ends
of justice.

The appeal is allowed to the aforesaid extent.




