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The chal l enge in these appeals is to the conviction of the appellants
inrelation to killings in occurrence which took place on 9th April, 1993. On
Police receiving information about the place of hiding of notorious crimna
Veer appan and his gang, a Police party headed by Superintendent of
Pol i ce, K. GCopal akri shnan (PW7), on 9th April, 1993, proceeded to nab
them The party conprising of police personnel, forester watchers and
i nformants went in tw buses. As a result of blasting of |and m nes that
had been laid, the bus which wasin front exploded. The expl osion
resulted in injuries to many and death of 22 persons. The incident took
pl ace at about 11.00 a.m_ For treatnent, the injured were shifted to
hospital by transporting themin the second bus. After the explosion of the
| and m nes, there were exchange of fire also. The FIR was recorded at
2.45 p.m on the date of the occurrence.  The case was filed against 121
persons, 50 persons were arrested and prosecuted. The trial resulted in
conviction of the appellants who are four in nunber. The first appellant is
Si mon (accused No. 18), second appellant is Gnana Prakash (accused
No. 30), the third is Madhi ah (accused No.31) and the fourth.is Bilavendra
(accused No.32). The remmining accused have been acquitted.

The Special Judge, TADA Court, Mysore, by the inmpugned judgnent
and order, has convicted the appellants for offence under Sections 3, 4, 5
of the Terrorist and Disruptive Activities (Prevention) Act, 1987 (for short
"the TADA Act’), Sections 143, 148, 307, 302, 332, 333, 324, 120(B) and
149 I ndi an Penal Code, Section 3 of the Explosive Substances Act and
Section 25 of the Indian Arns Act. |In respect of the main offences, the
appel | ants have been sentenced to undergo rigourous-inprisonnment for life
besi des fine and further inprisonnent in default of payment of fine. The
| esser puni shnent has been inflicted for offences under the Indian Arms
Act and Expl osive Substances Act.

These appeal s have been filed under Section 19 of the TADA Act.

The prosecution to prove the case agai nst the appellants has exam ned a
| arge nunber of witnesses and has produced various docunents. W
have heard | earned counsel for the parties and have perused the record.

Havi ng regard to the evidence produced, the occurrence, its tine
and pl ace and the presence of the witnesses at the place of occurrence as
per case of the prosecution can neither be questioned nor has it been
guesti oned by counsel for the appellants. These facts have been fully
establ i shed. The nmain question that has been rai sed on behalf of the
appel l ants by their |earned counsel is about the identity and presence of
the appellants at the place of occurrence. It has been vehenently
contended that the prosecution has not been able to establish beyond
reasonabl e doubt that the appellants were present at the place of
occurrence and were involved in the crine.

The FIR was recorded on the information of M Ashok Kunmar
(PWI5) who was working in the Jungle Patrol as Inspector of Police in the
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task force of Tami| Nadu for nabbing Veerappan and his nen. He was
travelling in the second bus which was at a distance of about 100 to 150 ft.
fromthe first bus. PW5 has deposed about the explosion of the first bus
as a result of land mine blast, the attenpt to chase Veerappan and his
gang and opening of fire towards them Number of persons who were
travelling in the second bus are prosecution w tnesses who have identified
the appellants apart fromthose persons fromthe first bus who received
injuries but were lucky to survive.
The nost inportant wi tness on whose testinony the result of these
appeal s hinge to a large extent is PW7 \026 an occupant of the first bus and
one of few fortunate to survive. The prosecution heavily relies upon the
testimony of PWB7. The trial Judge has believed the testi nbny of PVO7.
Learned counsel for the appellants, however, contends that it is not safe to
base conviction on the testinony of this witness who is vitally interested in
securing the convictionof the appellants.

Many wi t nesses have deposed to have seen the appellants at the
pl ace of occurrence. The contention urged by the | earned counsel
however, is that there are various contradictions and infirmties in the
deposi tions of these w tnesses and, thus, the conviction of the appellants
is not liable to be sustained. It has been subnitted that the identification
by these witnesses for the first'time in court after nearly 8 years of the
incident is of no avail in the absence of test identification parade. The
contention is that not holding of test identification parade is fatal to the
case of the prosecution.
Whet her the identification of an accused for the first time in court in
absence of any test identification parade can be nade the basis of the
convi ction depends upon the facts and circunstances of the case. No
hard and fast rule can be laid down. W have been taken through the
testi nony of PW3 (Achutananda). ~ The main criticismthat has been
| evel led by M. Consalves to the deposition of PW63 who was working in
the Special Task Force and was travelling in the second bus and who
identified accused Nos. 18, 30 and 31 is that these accused even as per
testinony of PW3 were pointed out to himat the place of occurrence by
anot her w tness PW9 (Al ageshan) who was working at the relevant tine
as a Forest Guard and had cl ainmed that he knew the accused. It is further
poi nted out that PW3 does not claimthat he knew t hese accused earlier
Further subm ssion of |earned counsel is that at best PW3 only had the
opportunity of getting a fleeting glinpse of the accused from a distance
and that too when the accused were running away and the said glinpse
was al so only of the side face. Simlar criticismhas been nade of PW4
who identified accused Nos.30 and 31. This witness was travelling in the
first bus and had received injuries. PW5 who was travellingin the second
bus al so identified accused Nos. 18 and 31. He was also a menber of the
Speci al Task Force. The |earned counsel has on sinilar grounds assailed
the testinony of all the wi tnesses who have-identified the appel lants.
Appel | ant Sinmon has been identified by 16 witnesses, Grana Prakash has
been identified by 4 witnesses, Madhiah has been identified by 9
wi t nesses and Bi |l avendra has been identified by one witness. W my,
however, note that it is not the quantity which matters but the quality of
wi tnesses that matters. Further, |earned counsel for the appellants
submits that PWB9 who at the relevant tine was working as the Forest
Guard has wongly identified all the appellants except Sinon. It jis
contended that this star witness of the prosecution who is alleged to have
poi nted out and shown the appellants to the other w tnesses who identified
themin court having himself wongly identified all accused except Sinon,
the testinony of other witnesses deserves to be discarded on this ground
itself and this is said to be fatal to the case of the prosecution. The
conviction, it is contended, based on identification of such w tnesses
cannot be sustai ned.
We are unable to accept the contention that wong identification by
one witness by itself would be fatal to the case of the prosecution. A case
is required to be decided on the exam nation of entire evidence. Mere
wong identification by one of the eye-wi tnesses by itself cannot be fatal to
the case of the prosecution. There can be variety of reasons for wong
identification. The witness may be won over. There may be | oss of
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nmenory or any other reason. The wong identification mde by PW9 of
the accused other than that of Sinon, w thout anything nore, by itself
woul d not be fatal if the case of the prosecution on the basis of other
evi dence adduced by it stands proved. At this stage, we may notice that
the FIR records that PWB9 saw sone persons running fromthe top of a
nearby hills and he identified themas Veerappan and his brother Arjuna,
Ayyandorai and about 10 ot hers.

Firstly, let us examine the deposition of PW7. He was the
Superi nt endent of Police under whomthe Police personnel and others
went to nab Veerappan and his gang. It has been proved from evi dence
that earlier for nearly one and a half years from January 1990 to May 1991
PW7 was working as a Superintendent of Police, Jungle Patrol, Head
Quarters at Mettur Dam The Jungle Patrol was constituted to nab
Veerappan and his gang. 1n 1993 also he was Superintendent of Police in
the Task Force constituted for the specific purpose. The witness has given
detail ed account as to how he received information about the hideout of
Veer appan and hi s gang, how acconpanied with other Police Oficers and
Foresters, he proceeded to the place of occurrence. PW7 was standing
on the front footboard of the first bus. The bus, as a result of the blast of
| and m nes, went into pieces but PW7 on being on footboard was thrown
out of the bus-and, thus, survived. ~He fell into a small ditch and sitting
fromthe said place, he was able to see as to what happened to inmates of
the bus, sone having sustained serious injuries and sonme having died. He
has further deposed that inmedi ately Mahendran, Selvam and Mionadas
who were also in first ‘bus got up fromthere with small injuries and cane to
hi m and they saw that few people on the northern side and firing towards
them He has deposed to have seen the appel llants, accused No.1 and
accused Arjunan and sone other people com ng towards them by firing.
He al so ordered his people to fire at them PW7 sustained injuries on the
left leg, left hand and on the face. |Inmediately after the occurrence, when
the accused went into the forest and the firing cane to stop, the wi tness
was sent to the hospital for treatnent.  That was before the FIR was
recorded. CQut of all the accused persons, he identified the four appellants.
It is also in evidence that he had seen the appellants earlier to this incident
as wel | .

We have critically exam ned-the testinony of PW7. The contention
of the | earned counsel for the appellants, however, 'is that PW7 woul d
have been conpletely shattered as a result of manifold injuries be received
because the bus in which he was travelling was hit by 'l and nines and,
therefore, it is highly inprobable that he woul'd have seen the appell ants.
There is no substance in the contention. None of the injuries, it may be
noti ced, were such as woul d hanper the witness spotting and seeing the
accused. Moreover, it has to be borne in mnd that PW97 was a seni or
of ficer who had worked for nearly one and half years as in-charge of the
Task Force that had been constituted to nab Veerappan and his gang.
Regardi ng the w tness being shattered and perpl exed, he has expl ai ned
that he was perplexed for two or three mnutes. He has deposed to have
seen the accused persons on earlier occasions as well. _He has given valid
reasons for not apprehending themearlier. He had the opportunity to see
the accused froma close distance. The witness had in his possession

documents regardi ng the accused. If PW7 was to falsely inplicate, he
woul d not identify the four appellants only and | eave renai ni ng accused.
There were 50 accused in all. Learned counsel also contends that

because of dust as a result of blast of land mnes, it was not possible to
see the accused. Though PW7 has stated that after the blast there was
dust but, at the sane time, he has also stated that the dust had cleared in
two minutes. He has further explained that the snmoke that had enanat ed
as a result of the blast was not very thick. Despite |engthy cross-
exam nation, the testinmny of PW7 could not be shaken. 1In our view the
testinmony of PWB7 is reliable and trustworthy and can safely be made the
basi s of conviction

The next contention urged is that not holding of test identification
parade, identifying the accused is fatal to the case of the prosecution in the
present case. The submission is that by very nature, the identification of
the accused for the first time in court is a weak piece of evidence and
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cannot be made the basis of conviction. Reliance has been placed on
State of Maharashtra through CBlI v. Sukhdev Singh alias Sukha &
O's. [(1992) 3 SCC 700] in support of the contention that in absence of
test identification parade, it would be extrenely risky to place inplicit
reliance on identification made for the first time in court after a long | apse
of time. But it has to be kept in mind that this principle will apply to case of
total strangers. In this contention, it has to be kept in view that PW7
knew t he accused as stated hereinbefore. The question of identification
ari ses when accused are not known. Since the appellants were known in
the manner above stated, the holding of a test identification parade, on the
facts of the case, would have been wholly unnecessary. Regarding the
contention about the nanes of the appellants not being mentioned in the
FIR, it has been explained that the FIR was not recorded on the
i nformati on of PW7. PW)7 had al ready been shifted to the hospita
before recording FIR and, therefore, non-mentioning of the names of the
accused in the FIR is of no consequence. On facts of the case, the | apse
of the tinme between the date of-the incident and the date of identification
by PW7 is al so of no consequence. As already noticed, out of fifty
accused, PW97 deposed only about presence of four appellants who were
earlier known to him

't _cannot be said that the appellants were strangers to PW7 or that
this witness had only a fleeting glinpse of the side face of the appellants.
The criticismlevelled in respect of other witnesses that they identified the
accused for the first time in court would not apply to PVW7.
Rel yi ng upon Budhsen & Anr. v. State of U P. [(1970) 2 SCC 128],
it was contended that evidence as to identification deserves to be
subjected to a close and careful scrutiny by the court. The decision in
Shai kh Umar Ahmed Shai kh & Anr. v. State of Maharashtra [(1998) 5
SCC 103] was relied for the proposition that when the accused were
already shown to the witnesses, their identification in court by w tnesses
was neani ngl ess and such identification lost all its value and could not be
nade the basis for rendering conviction.. Thelegal position on the aspect
of identification is well settled. Under Section 9 of the Indian Evi dence Act,
1872, the identity of the accused persons is a relevant fact. W have no
difficulty in accepting the contention that evidence of mere identification of
an accused person at the trial for the first tine is fromits very nature
i nherently of a weak character.  The purpose of a prior test identification is
to test and strengthen the trustworthiness of that evidence.  Courts
generally | ook for corroboration of the sole testinony of the witnesses in
court so as to fix the identity of the accused who are strangers to themin
the formof earlier identification proceedings. This rule of prudence,
however, is subject to exceptions, when, for exanple, the court is
i npressed by a particular witness on whose testinony it can safely rely,
wi t hout such or other corroboration. |t has also to be borne in mnd that
the aspect of identification parade bel ongs to the stage of investigation
and there is no provision in the Code of Criminal Procedure which obliges
the investigating agency to hold, or confers a right upon the accused to
claima test identification parade. Mere failure to hold a test identification
parade woul d not make inadnissible the evidence of identification in court.
What weight is to be attached to such identificationis a matter for the
courts of fact to examine. |In appropriate cases, it may accept the evidence
of identification even without insisting on corroboration {see Ml khansingh
& Os. v. State of MP. [(2003) 5 SCC 746]}. These well settled
princi pl es, however, have no applicability to facts of the instant case. This
is a case where appellants were known to PW7 and he has identified
themin court and other w tnesses, as we would presently notice,
corroborated the testinony of PW7, though, in our view, conviction could
be sustained on the sole testinmny of PVO7.

Wth reference to PW63, 65 and 66 and other simlar wtnesses
who have deposed to have seen the appellants at the place of occurrence,
it was contended that basically the principles that the accused were
unknown to these wi tnesses shall apply and not that they had known and
seen the accused at the place of occurrence. The basis of this subni ssion
is that these accused were not known to the wi tnesses except PWB9 who
is said to have shown the accused to the aforesaid witnesses. There is
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consi derabl e anpbunt of substance in the subnmi ssion of the |earned

counsel but its effect and applicability to the facts of the case is a different
matter. We have no hesitation in accepting the contention that if the

convi cti on was based on the testinony of PW63, 65 and 66 and ot her

such wi tnesses who saw the accused for the first tinme on date of

occurrence, it would have required corroboration. But the conviction of the

appel l ants is not based on the testinony of these witnesses. It is based on
the testinony of PW7 and aforesaid witnesses have | ent corroborative
support.

We have noticed herei nbefore nunber of w tnesses who identified
each of the appellants in court. Referring to the testinmony of PW 63 to
67, 72 and 73, contention urged is that the entire area was engulfed with
dust and nothing could be seen as a result of the blast of |and m nes; the
first vehicle was shattered in pieces and thrown upto hei ght of 20-30 ft. and
that the assailants ranaway after the blast and there was no firing after
bl asting of land mnes which shows that the assailants were not seen at all
It is not possibleto accept the contention that after the blast of |and nines,
there was no fire. The firing fromboth side after the blast of |and m nes
stands proved fromthe testinony of PW63, 64, 65 and 66. PW3
deposed that 'at the sane tine we were hearing the firing sound, then we
al so started firing to that direction and followed' . The witness also
deposed that he had fired 16 rounds and that there was entry in the | edger
for having the fire armand for returning it. Likew se, PW4 deposed that
he heard firing sound and returned back the firing. PW5 deposed that
while firing was com ng fromthe side of hillock, he instructed 15 policenen
to also fire. To the sinmlar effect is the testinony of PW6. Regarding the
contention that the area being engul fed with the dust and nothing could be
seen, we have already referred to the testinony of PW7 that such
condition prevailed only for about two mnutes. It is correct that the first
vehicle was shattered in pieces as a result of land mnes but, at the sane
time, PW7, as a result of being on the footboard of the bus, was thrown in
a ditch fromwhere he had anple opportunity to see the appellants after
the blast of the land mnes. The presence of these witnesses at the place
of occurrence cannot be doubted. Under these circunstances, we are
unabl e to accept the aforenoticed contention of the |earned counsel

Anot her contention urged is that though PW63 to 66 and ot her
simlar witnesses have deposed to have seen the appellants at the place of
occurrence about 8 years back, but none of themincluding PW7 could
identify them except by going near themin the court hall. ‘It was pointed
out that the evidence of these wi tnesses shows that each of the wtness
had to go close to the accused and then alone it was possible toidentify
them W find no substance in the contention.  The reason for going near
the accused was that out of a |arge nunber of 50 accused present in the
court, only the four appellants were identified and it was proper to identify
them by going near them It is quite difficult to identify an accused from a
di stance in a court hall by pointing out a finger towards the accused by the
wi t ness when the accused are large in nunber.  It-is in this context that the
trial court has recorded that after going near the accused, the wi tness has
identified them It does not nmean that testinony of w tnesses in court
beconmes doubtful on their having identified the accused after going near
them Regarding the contention that the accused were shown to the
wi t nesses, we may only note that no such suggestion was given to the
i nvestigating officer during the course of cross-exanm nation. / It further
deserves to be noticed that though the evidence commenced on 7th
February, 2001, such conplaint was nade to the court for the first tinme on
15th March, 2001 by which tine a | arge nunber of witnesses had al ready
been exani ned.

There is no nmerit in any of the contention urged on behalf of the
appel l ants. The trial court has rightly convicted the appellants. For main
of fences, the appellants have been sentenced to undergo ri gorous
i mprisonnent for life. Considering the nunber of killings and bruta
manner thereof, we had issued notice to the appellants to show cause why
the puni shnment be not enhanced fromlife inprisonment to death penalty.

We have heard | earned counsel for the parties on that question
Facts in brief may be recapitulated to exani ne the question of
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sentence. There was a reign of terror in the area. Even Police had to
nove about with escort party. The crinme has been conmitted in a bruta
manner by use of land mines. The blast of mines has resulted in 22

persons losing their lives and many receiving grievous injuries.

The trial court held that it is a rarest of the rare case for inposing
capital punishment. At the sane tinme, it has been further held that the
appel | ants do not deserve the said punishnent for the reasons that it is not
the case of prosecution that the accused had started their carrier as
crimnals and devel oped such notoriety; and that it was accused No. 1,

Veer appan, who alone started his crimnal activity which reached such
notoriety that by creating terror in the mnd of the people he took

i nhabitants from surroundi ng areas to his assistance and conpel |l ed t hem

to fall in his line. The trial court has al so observed that it appears that
these accused are sonme such people joining the gang of Veerappan

i nvolved in the crimnal act as directed by him

True, the grant of life inprisonment is the rule and death penalty an
exception in rarest of rare cases by stating 'special reasons’ for awarding it
but, at the same'time, it is also true that the punishnent awarded nust
conmensurate with the crine commtted by the accused. It is also true

that ordinarily the sentence-is not enhanced by the Appellate Court unless
it is such a gross case that nothing but nmaxi mum sentence stipulated in

| aw deserves to be awar ded.

We are conscious of 'the fact that the power to enhance death
sentence fromlife shoul d be very rarely exercised and only for strongest
possi bl e reasons and not only because the appellate court is of that view
The question of enhancenent of sentence to award death penalty can
however, be considered where the facts are such that to award any
puni shent | ess than maxi mum woul d shock the consci ous of the court.

The fact of dism ssal of special 1eave petition filed by the State seeking
enhancenent of sentence on the ground of limtation does not take away

the power of this Court to make an order enhancing the sentence in these
appeals if the facts call for such an order being nade.

The court has to consider the nature of the crime as well as the

accused. The trial court has rightly come to a definite conclusion that the
case falls in the category of rarest of rare cases for inmposing capita

puni shment. The reasons given by the trial court for not awarding it have
been stated above. In support of ‘the reason stated by the trial court that it
appears that the first accused Veerappan conpelled the appellants to join
hi s gang, |earned counsel for the appellants contends 'that if a crime is
conmitted under duress, it would be a mtigating circunstance for not
awar di ng death penalty. In support of the contention |earned counse

relies upon a decision of House of Lords in Director of Public

Prosecutions for Northern Ireland v. Lynch [1975 Appeal Cases 653]

stating at page 695 "So contenporarily aware a witten on the crimnal |aw
as Professor @anville Wllianms, Crininal Law, 2nd ed. (1961) p.751 quotes
the phrase "coactus volui" as descriptive of the nental state of an actor

under duress according to our crimnal law. | hope, indeed, to have
denpnstrated that duress is not inconsistent with act and will, the will being
defl ected not destroyed; so that the intention conflicts with the wish.  The
actor under duress has perforned an act which is capable of full |ega

effect : if he is to have relief it should be discretionary. Translated into

terns of the crimnal law, he is guilty of the crine, but he nmay at discretion
be relieved against its potential penal consequences when it cones to
sentenci ng. "

Lynch says that it shall be remenbered that if soneone is forced at

a gunpoint either to be inactive or do sonething positive he was so doi ng
because the instinct and perhaps the duty of self-preservation is powerful
and natural, the |law woul d be censorious, inhuman if did not recognize the
appal ling plight of a person who perhaps suddenly finds his life in jeopardy
unl ess he subnmits and obeys as it was said that where there have been
threats of the nature that have conpelled a person to act in a particular
way and he is only acting in furtherance because of that the approach

shoul d be to excuse that person

The Lynch canme up for consideration by House of Lords in Regina

v. Howe etc. [1987 Appeal Cases 417]. |In Howe's case after noticing
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that prior to Lynch there was heavy pre-ponderous of authority against the
availability of the defence of duress in case of nurder, the prior |aw has
been restored and, thus, Lynch case stands overrul ed. The Howe's case

has been noticed with approval by House of Lords in Regina v. Cotts

[ 1992 Appeal Cases 412]. |In this decision, it was held that the defence of
duress is not available to a charge of mnurder

Rel i ance has al so been placed by M. Gonsal ves on a decision of

this Court in Magjor R S. Budhwar v. Union of India & O's. [1996

CRL.L.J. 2862]\027a case in which sentence of death was commuted and

i mprisonnent of life inposed. In the said case Commanding Officer and
Second-in-Conmand in Arnmy were murdered. Hol ding that nurders were

di abolically planned and comrtted in cold blood, but it was by exploiting
the religious feelings of the accused who had initially declined to comm t
the of fence but ultimtely succunbed to the threat, conmand and

i nfl uence of their superiors. Anot her mtigating factor found in favour of
accused was that Myjor Budhwar, who along with another O ficer (since
dead) masterm nded the two nmurders were awarded life inprisonnent

wher eas the appell ants who carried out their orders had been sentenced to
death. | Yet, another factor which weighed in favour of the accused was
their post nurder repentance.  The accused not only surrendered before

the authorities within two days but al so spoke out the truth in their

conf essional statements.” Since none of these mitigating circunstances

had been taken into consideration by the Hi gh Court which was obliged to
consi der both the aggravating and mtigating circunstances, this Court

bal anci ng the two, /i nposed life inprisonnent instead of death penalty.

In State of Rajasthan & Anr. v. ‘Kartar Singh & Anr. [(1970) 2
SCC 61] instead of death sentence, Life inprisonnent was i nposed as on
facts it was held that the part played by the accused was secondary.
Similarly in Kannan and Anr. v. State of Tam | Nadu [(1982) 2 SCC 350]
the sentence of inprisonment for |life was substituted for the sentence of
death finding that the accused were really 'junior partners’ in the
perpetration of the crines. Their appearance on the scene was itself at a
| ate stage and they were instrunents in the hand of ‘and under the
domi nation of their fell ow accused.

In Ronny alias Ronald James Alwaris & Os. v. State of
Maharashtra [(1998) 3 SCC 625] instead of death, life inprisonnent was
inflicted noticing that it was not possible, on the facts of the case, to predict
as to who played which part and, therefore, it was not possible to say
whose case falls within the rarest of rare cases category.

In Bachan Singh etc. v. State of Punjab etc. [(1980) 2 SCC 684]
rejecting the challenge to the constitutional validity of awardi ng death
penal ty and hol ding that death penalty should not be inposed except in
rarest of rare cases, sonme of the nitigating and aggravating circunstances
required to be kept in view while considering the aspect of sentence have
been noticed. The question of sentence is to be decided on well-settled
and recogni zed | egal principles balancing all circunstances in relation to

the crime and the crimnal. The decision in Rajendra Prasad etc.etc. v.
State of Uttar Pradesh & Anr. [(1979) 3 SCC 646] wherein it was held
that after the enactnment of Section 354(3), CrPC 'nmurder nost foul’ is not

the test and the shocking nature of crine or nunber of nurders comitted

is also not the criterion and that the focus had conpletely shifted fromthe
crinme to the criminal was overruled in Bachan Singh's case. |n Bachan

Singh’s case, it was enphasized that for ascertaining the existence or

absence of ’'special reasons’, the court nust pay due regard both to the

crime and the crimnal. Wat is the relative weight to be given to the
aggravating and mitigating factors, depends on the facts and

circunst ances of the particular case. More often than not, these two

aspects are so intertwined that it is difficult to give a separate treatnent to
each of other. |In many cases, the extrenely cruel or beastly manner of the
conmi ssion of nmurder is itself a denonstrated index of the depraved

character of the perpetrator. That is why, it is not desirable to consider the
circunstances of the crime and the circumstances of the crimnal in tw
separate watertight conpartnents. The Constitution Bench said that

though all nurders are cruel but cruelty may vary in its degree of culpability
and it is only then the cul pability assumes the proportion of extrene
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depravity that "special reasons"” can legitimately be said to exist.
In Bachan Singh's case, sone of the aggravating circunstances in
which the Court nmay inpose penalty of death in its discretion noticed are :-

(a) if the nmurder has been committed after previous planning
and invol ves extrene brutality; or

(b) if the murder involves exception depravity; or

(c) if the nurder is of a nmenber of any of the arned forces of

the Union or of a nenber of any police force or of any
public servant and was comitted\ 027

(i) whi | e such nmenber of public servant was on duty;
or
(ii) i n consequence of anything done or attenpted to

be done by such menber or public servant in the

| awf ul discharge of his duty as such nenber or

public servant whether at the tinme of nurder he

was such menber or public servant, as the case

may be, or had ceased to be such nenber or

public servant; or

(d) if the nurder is of a person who had acted in the | awfu
di scharge of his duty under Section 43 of the Code of
Crim nal Procedure, 1973, or who had rendered assistance
to a magi strate or a police officer demanding his aid or
requiring his assistance under Section 37 and Section 129
of the said Code.

Sone of the mtigating circunstances, the court shall take into
account in the exercise of its discretion that are noticed in Bachan Singh’s
case are: -

(i) That the offence was conm tted under the influence of
extreme mental or enotional disturbance.
(ii) That age of the accused. |If the accused is young or old

he shall not be sentenced to death
(iii) The probability that the accused would not commit crimna
acts of violence as would constitute a continuing threat to
soci ety.
(iv) The probability that the accused can be refornmed and
rehabilitat ed.

The State shall by evidence prove that the accused does
not satisfy the conditions (iii) and (iv) above.
(v) That in the facts and circunmstances of the case the
accused believed that he was norally justified in
conmitting the offence.
(vi) That the accused acted under the duress or dom nation of
anot her person.
(vii) That the condition of the accused showed that he was
nmental |y defective and that the said defect inpaired his
capacity to appreciate the crimnality of his conduct.

None of the aforesaid circunstances can be taken into
consideration in isolation. The circunstance of duress or doni nation of
anot her person is required to be taken into consideration as a rel evant
ci rcunst ance but that has to be considered on the facts of a particular
case whil e considering and bal ancing all other aggravating and
mtigating circunstances. That al one is not the determning factor.

In Machhi Singh & Os. v. State of Punjab [(1983) 3 SCC470)
this Court has observed that one of the categories of rarest of rare case
may be when the collective conscience of the community is so shocked
that it will expect the holders of the judicial power center to inflict death
penalty irrespective of their personal opinion as regards desirability or
ot herwi se of retaining death penalty. The comunity may entertain such a
sentiment when the crine is conmitted in an extrenely brutal, grotesque,

di abolical, revolting or dastardly manner so as to arouse intense and
extreme indignation of the cormmunity. Further, when the crine is

enornous in proportion. For instance, when multiple nurders say of all or
al nost all the nenbers of a famly or a | arge number of persons of a
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particul ar caste, comunity or locality are committed. It was observed that
in order to apply the guidelines, inter alia, the foll owi ng questions nay be
asked and answered: -

"(a) I's there sonething unconmon about the crine

whi ch renders sentence of inprisonnent for life

i nadequate and calls for a death sentence?

(b) Are the circunstances of the crine such that

there is no alternative but to i npose death

sentence even after accordi ng nmaxi num

wei ghtage to the mitigating circunmstances which

speak in favour of the of fender?"

The Court further said :
"“I'f upon taking an overall global view of all the
circunstances in the light of the aforesaid proposition
and taking into account the answers to the questions
posed herei nabove, the circunstances of the case are
such that death sentence is warranted, the court would
proceed to do so."

I'n_Krishna Mochi & Ors. v. State of Bihar [(2002) 5 SCC 81], a
three Judge Bench of this Court (to which one of us B.N. Agrawal, J. was a
menber), having regard to the law |l aid down in Bachan Singh and
Machhi Si ngh cases, ‘and consi dering the case in hand where pursuant to
the conspiracy hatched up, the mlitants fromdifferent groups went to
different localities in police uniforms arnmed with fire arms and expl osi ve
subst ances, broke open the doors of the house of nenbers of a particular
conmunity and also set fire to their houses, came to the concl usion that
there cannot be any anount of doubt that the villagers were done to death
in extrenely diabolical, revolting and ghastly manner and it affected the
normal tenmpo of life inlocality. The crinme was not only dastardly but also
enornous in proportion as 35 persons were nassacred.  Considering the
bal ance- sheet of aggravating and mitigating circunstances it was held that
the culpability of the accused persons assunmes the proportion of extrene
depravity that the special reasons can legitimately be said to exist within
the nmeani ng of Section 354(4) of the Code of Criminal Procedure and it
woul d be a nockery of justice if extrene penalty is not inposed.
In Devender Pal Singh v. State of NCT of Del hi and 'Anr. [(2002)
5 SCC 234] a decision of this Court by a Bench of three Judges in which
one of us (B.N. Agrawal, J.) was a nenber, it was said that “Terrorist’, who
are sonetinmes described as 'death nmerchants’ have no respect for hunman
life and innocent people |lose their lives because of m ndl ess killing by
them and any conpassion for such person would frustrate the purpose of
enact ment of TADA and woul d anount to m spl aced and unwarrant ed
synpat hy.
Now, the factors in the present case which are relied upon as
mtigating factors by | earned counsel for the appellants that there was no
admnistration in the area and that it had totally coll apsed and at that tine
no police officer could have proceeded beyond Hanur towards MM Hills
wi t hout police escorts and as many as ei ght vehicles were required to
escort one vehicle and further that each escort party consisted of niniimum
three platoons; each platoon containing thirty-three persons; no sumopns
could be served in many vill ages; no governnent official could nove freely
in that area, are all factors which, in our view, are aggravating
ci rcunst ances agai nst the appellants instead of being mtigating
circunstances in their favour. The factors show the nature of crinme and
the crimnals. There is nothing to show that the appellants joined
Veer appan on account of these factors. It is evident that aforesaid factors
cannot be handy work of one person. |n absence of any evidence, it
cannot be said that persons/accused responsi ble for aforesaid state of
affairs in the area because of these crimnal activities, joined and
continued the said crimnal activity on account of any duress, dom nation
or compulsion. Further it may be one of the mitigating factors but had to
be considered in the light of all circunstances. The accused are
responsi ble for such a situation. 1In a pre-neditated planned nmanner | and
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mnes were laid enroute the police party. There were firing also after the
bl ast of |andnmi nes. The appellants are nenbers of notorious gang. Their
prime target is police personnel of the State and the Special Task Force
constituted to stop their activities with a viewto terrorise the people. The
appel l ants are nenbers of the gang led by A-1. They do not deserve any
sympat hetic consideration. There is no evidence or foundation for the

concl usion that they acted under the duress of Accused No. 1.

The facts of the present case do not show that the appellants were
conpelled to fall inline with the crimnal activity of accused No.1 or that
they joined his group on account of any duress or conpul sion. The

manner in which the crine was committed clearly shows that any person

can contenpl ate the disastrous effect of blasting of landmnes. It is
evident that the crine was diabolically planned. The appellants are threat
and grave danger to society at large. They nust have anticipated that

their activity would result in elimnation of |arge nunmber of lives. As a
result of crimnal activities, the normal life of those living in the area has
been totally shattered. It would be nmockery of justice if extrene

puni shment, i s not inmposed. Thus, having gi ven anxi ous consideration to

all the circunstances aggravating and mtigating, in our view, there can
hardly be a nore appropriate case than the present one to award

maxi mum sentence. W have to performthis onerous duty for self-
preservation, i.e., preservation of persons who are living and working in
the area where appellants and their group operate.

In view of the aforesaid, while dismssing the appeals and confirm ng
the conviction of the appellants, we enhance the sentence of each of them
fromlife inprisonment to death penalty.




