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ACT:

Payment of Bonus Act, 1965--Section 16--newly set up
establ i shnent--1ndustrial” Disputes Act--Section 25FF and
25FFF.

HEADNOTE

The River Steam Nagivation Co. Ltd. carried passengers and
cargo in Inland Waters. It also owned a -dock called
Raj abagan Dockyard, where it carried out repairs to its own
vessel s. Majority of the shares ~of the Conmpany were
purchased by the Governnent of India and considerable
financial assistance was al so _given by the CGovernnent. In

the year 1966, the financial position of the conpany becane
so precarious that an application "or winding up/ of the
conpany was nmade by one of its creditors in the H'gh / Court
of Calcutta. The Government of India put forward a schene of
,arrangenent and conprom se, and nmade an application to the
H gh Court in the winding uppetition for sanction of the
schene. The appellant Corporation was incorporated and  al
the properties and assets of the Conmpany stood transferred
to and vested in the Corporation. As far as the liabilities
are concerned, only sone of themwere transferred to the
Corporation and the rest had to be discharged by the
conpany. It was also provided in the scheme that the
Cor poration should take as many of the existing enpl oyees as
possi bl e. The schene al so provided that those enpl oyees who
could not be taken over by the Corporati on woul d be paid al
legitimate and |legal conpensation by the Conpany. The
Conpany was to stand cl osed. 8000 enpl oyees were working in
the Conpany, out of when 5173 enpl oyees were given fresh
appoi ntnents by the Corporation on new terns and condi l.ions.
The workmen worki ng i n Raj abagan Dockvard demanded payynent
of bonus for the years 1967-68 and 1968-69 under the Paynent
of Bonus Act, 1965. The appellant raised a prelininary
obj ection that the establishment of the Corporation in which
the workmen were enpl oyed was a newWy set up establishnment
since 5-6-1967 and the worknen were by reason of section 16
of the Paynent of Bonus Act, not entitled to paynent of
bonus for the year 1967-68 and 1968-69, si nce t he
Corporation incurred | osses during both these years.

The Industrial Tribunal held that the worknen were entitled
to bonus on the ground that the appellant was the successor
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in interest of the conmpany in respect of the business
carried on in the establishnent of Rajabagan Dockyard.

On appeal by special |eave by the appellant, it was held

The question which arises for determination is whether the
Raj abagan Dockyard in the hands of the Corporation could be
said to be an establishnment newly set up since 5-6-1967

The Industrial Tribunal erred in addressing itself to a
whol Iy different question nanely whether the Corporation was
the successor in interest of the conpany. That was not a
rel evant .question. [448 F-(Q

HELD FURTHER- The establi shnent of Raj abagan Dockyard was not
a ,new establishnent in the hands of the Corporation. It
was the sanme establishnment, the sane manuf act uri ng
apparatus, which was operated by the cornpany prior to its
taki ng over by the Corporation. The nane of the establish-
ment al so continued to be the sane. |Its address renains the
sane and the registration nunber of the establishment under
the Factories Act also renaintained the same. [451-H]

444

HELD- The worknen were entitled to be paid bonus for the two
years, as the Raj abagan Dockyard was not a new
establishment. Observed further The workmen who were taken
over by the Corporation were given fresh appointnments after
5-6-1967 with different scales of pay and different condi-
tions of service and there was a break in-.their continuity
of service. |If certainty of service was to be decided to
t hese wor ker s, they should have  been pai d cl osure
conpensati on under ‘section 25FFF or at any rate compensation
tinder section 25FF of the Industrial Dispute.  [452-D 451-
EF]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : GCvil Appeals Nos. 179-180

of 1973.

Appeal by special leave fromthe Award dated the 28th July,
1972 of the Fourth Industrial Tribunal, Wst Bengal in case
No. WVIII1-51 of 1972 ordered to be published in the Gazette
by Notice dated the 10th August, 1972.

Jagdi sh  Swarup, A G Meneses and K J. John, for the
appel | ant .

P.S. Khera, for respondent no. 1

S. C. Agarwala, V. J. Francis and R K Garg, for
respondent no. 2.

The Judgnent of the Court was delivered by

BHAGMATI, J., These two appeals, by special |eave, arise out
of an industrial dispute between the Central ‘Inland Water
Transport Corporation Ltd. (hereinafter referred to as’ the
Corporation) and its worknen in regard to the paynent of
bonus for the years 1967-68. and 1968- 69 under the  Paynent
of Bonus Act, 1965. The industrial dispute was referred to
the Industrial Tribunal for adjudication under S. 10 of the
I ndustrial Disputes Act, 1947. The Corporation raised three
prelimnary objections, one of which was-and that is the
only prelimnary objection with which we are concerned in
t he pr esent appeal s--that the establishnent of t he
Corporation in which, the workman were enployed was newy
set up since 5th June, 1967 and the worknman were, therefore,
by reason of s. 16 of the Paynment of Bonus Act, 1964, not
entitled to paynent of bonus for the years 1967-68 and 1968-
69. The Industrial Tribunal by an award dated 2nd March

1971 rejected these prelininary objections and held inter-
alia that the Corporation was not entitled to claimimunity
from payment of bonus under s. 16 and directed that the
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hearing of the, reference should proceed on nerits. The
reference was then heard on the question of quantification
of the amount of bonus and by art award dated 28th July,

1972, the Industrial Tribunal held that each worknman was
entitled to bonus at the rate of 4 per cent of the wage
earned by himduring each year or Rs. 40/- whichever is
hi gher. This second and final award is challenged in appea

No. 179 of 1973, while the first prelimnary award is
chal | enged in appeal No. 180 of 1973. It is not disputed on
behal f of the Corporation that if its liability to pay bonus
is established and its claimto inmmunity is negatived, the
guantum of bonus payable to the workman woul d be what has
been awarded by the Industrial Tribunal. The only question
whi ch, therefore, arises for consideration in these two
appeals is as to the liability of the Corporation to pay
bonus under the Paynent

445

of Bonus Act, 1964. The Corporation clains to be free from
liability to pay bonus by virtue of the provisions of s. 16.
Is this claimwell founded ? To answer this question it is
necessary to set out a fewfacts:

The River Steam Navigation Co. Ltd. (hereinafter referred to
as the Conpany) was alimted liability conmpany incorporated
in England in 1914, It owned a fleet of vessels which it
plied in inland waters for carrying passengers and cargo
from Calcutta to different places in Assamand vice versa
along rivers flowi ng through what was then -East Paki stan.
It al so owned a dock call ed Raj abagan Dockyard at 42, Garden
Reach, Calcutta where it carried out repairs to its own
vessels. A mpjority of shares of the Conpany were purchased
by the Governnent of India and considerable financia

assi stance was given by the Governent of India fromtine to
time in view of the great strategic inportance of  keeping
the river routes to, Assam open, but even so, the | Conpany
incurred losses in carrying on.its operations. The clinmax
cane with the armed conflict between India and Pakistan
towards the end of 1965 when river transport service had to
be closed because the river routes passed through 'what was
then East Pakistan and in fact, forty vessels belonging to

the Conpany were seized by the Pakistan Governnent. Thi s
brought about total cessation of the principal” business
activity of the Conpany and in consequence, its financia

position becane so precarious that on 21st June, 1966 an
application for winding up of the Conpany was nade by one of
its creditors in the High Court of Calcutta. it was realised
by the Governnment of India that it was inpossible to save
the Conpany as its total liabilities amunted to over Rs. 8
crores, the main creditors being the Governnent of India in
the sum of about Rs. 6.19 crores, the State Bank of India in
the sumof Rs. 1.50 crores and the Chartered Bank in the sum
of Rs. 1.60 crores. The Government of India, therefore, put
forward a scheme of Arrangenment and Conpromi se, under ss.
391 and 394 of the Companies Act, 1956 and mmde an
application to the High Court in the winding up petition for
sanction of such schene. |In anticipation of sanction, the
CGovernment of India incorporated, on 22nd February, 1967,
t he Cor poration-a conpany whol |'y owned by it-for
effectuating the Schenme of Arrangenent and Conpr omi se
(hereinafter referred to as the Schene).

The Schene was sanctioned with some nodifications by a
Single Judge of the Hi gh Court by an order dated 3rd My,
1967. It nmay be pointed out that when the Schene was before
the learned Single Judge, the Inland Steam Navigation
Workers Uni on appeared and made its submissions with a view
to safeguarding the interests of the workers and it was
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after hearing the Union, that the | earned Single Judge nmade
the order sanctioning the scheme with certain nodifications.
The Union was aggrieved by the order sanctioning the Schene
and it preferred an appeal before a Division Bench of the
Hi gh Court The Division Bench, however, by an order dated
14th July, 1967, confirmed the order of the learned Single
Judge sanctioning the Schene.

447

was found that the nachinery taken over fromthe Conpany was
largely obsolete and antiquated and much of it was not
usable and the Corporation could put to use only a part of
the machinery worth about Rs. 13 lacs. The nature of the
wor k havi ng changed ‘and its volune i ncreased, the
Corporation found it difficult to cope with the work wth
the existing plant and nachinery and soon felt the need of
pur chasi ng new plant ~and machinery both by way of
repl acenent and additi on: In the nmeantine, a Devel opnent
Conmi ttee was , appoi nted by the Government of India to
exam ne various questions relating to devel opnent of
Raj bagan 'Dockyard and this Comrmittee submitted its report in
June 1968 nmmking various reconmendations which involved an
outlay of about Rs. 3 crores- in constructing new sheds and
pur chasi ng and instal l'ing new plant and machinery. It seens
that the recomrendati ons of the Devel opment Conmittee were
accepted by the Governnent of India and the necessary funds
were nade avail abl e according to a phased progranme. The
Cor poration accordingly started construction of Si X
i ndustrial sheds iin'the prem ses of Rajabagan Dockyard and
al so purchased and installed new plant and machinery worth
about Rs. 50 |acs. The Rajabagan Dockyard, however,
continued to work at a loss and during the years 1967-68 and
1968- 69, these being the years with which we are concerned
in the present appeals, the | osses of the Corporation from
the operation of the Raj abagan Dockvard continued to nount.
Vide the First and Second Annual Reports of the Corporation
for the years 1967-68 and 1968- 69.

We are concerned in the present appeals with the workers in
the Raj abagan Dockyard. They are represented by two Unions,
nanely, Central Inland Water Transport Corporation Ltd.
Mazdoor Sabha and Egra and Raj abagan Dockyard Wrkers Union
These two uni ons nade a demand for paynent of bonus for the
years 1967-68 and 1968-69 under the Paynent of Bonus Act,
1965. The Corporation rejected the demand mainly on the
ground that the establishnment of Rajabagan Dockyard, — as
operated by it, was newy set up since 5th June, 1967 and no
profit was derived by the Cor por ation from this
establishnent during the years 1967-68 and 1968-69 and
therefore, the workers were not entitled to paynment of bonus
by reason of s. 16 of the Act. This led to the, naking of a
reference by the Governnment of West Bengal under s.” 10 of
the Industrial Disputes Act, 1947. The Industrial “Tribunal
as already pointed out above, tried the issue as to the
claimof the Corporation to exenption from paynent of  bonus
under s. 16 of the Act, as a prelimnary issue. The
Cor poration exam ned three witnesses on its behalf, nanely,
Kri shnaswam Srinivasan, Joydev Basak and Grdharila
Makhija, while the workers examned only the Joint Secretary
of one of the two unions, nanely, Ashgar Hussain. Sone
docunentary evidence was also produced on behalf of the
parties. The Industrial Tribunal, on a consideration of the
oral as well as docunentary evidence cane to the concl usion
that the Corporation was the successor-in-interest of the
Conpany in regard to the business of Rajabagan Dockyard
which was taken over by it as a going concern and the
est abl i shnent of Raj abagan Dockyard coul d not, therefore,
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nments or undertakings and it is, therefore, not synonynous
with ' undertaking which has been defined, though in a

different context, by this Court in Gynkhana Club Unon V.
Management (1) to mean " any business or any work or any
project which one engages in or attenpts as an enterprise
anal ogous to business or trade". The dictionary neaning of
"establ i shnent’ as given in Webstcr's I nternationa
Dictionary includes inter-alia "an institution or place of
business, with its fixtures and organi sed staff-; as, |Ilarge
est abl i shnent, a manuf act uri ng establ i shnent."
"Establ i shnent’ therefore neans the whol e trading, business
or nmanufacturing apparatus with a separate identifiable
exi stence. This apparatus which is used for the purpose of
carrying on trade, business or undertaki ng may change hands
and pass fromone owner to another. The workers operating
this apparatus and working in it may change; new workers may
take the place of old or conme as additional workers. VWhen
the ownership of the establishnent, which is nothing but
another . ‘name for this apparatus, is transferred from one
person to_ another the _establishnment--remains the sane:
nerely its ownership is changed and it cannot be said to be
a new establishment in the hands of the transferee. Now,
t hough the transferee may become the owner of the
establ i shnent, be /would not necessarily be a successor-in-
interest of the transferor in respect of the business
carried on in the establishment. The question as to whether
he can be held to be a successor-in-interest of the
transferor woul d depend on consi deration of several relevant

facts. VWhat shoul d be the relevant facts to be taken into
account in determning this question was explained by
Gaj endragadkar, J. in the following words : "Did the

purchaser purchase the whole of the business ? Was the
busi ness purchased a going concern at the time of the sale
transaction ? |Is the business purchased carried at the sane
pl ace as before ? Is the Dbusiness carried on wthout a
substantial break in time ? Is the business carried on

by the purchaser the sane or simlar to the business in the
hands of the vendor ? If there has been a break in the
continuity of the business, what is the nature of the break
and what were the reasons responsible for it ? What is the
length of the break ? Has goodw || been purchased ? Is the
purchase only of sone parts area ,he purchaser ~having
purchased the said parts purchased sonme other new parts and
started a. business of his own which is not-the sane as the
old business but is simlar to it ? These and all other
rel evant factors have to be borne mind in. deciding the
guestion as to whether the purchaser can be said to be
successor-in-interest of the vendor for the purpose of

i ndustri al adj udi cati on. It is hardly necessary to
enphasise in this connection that though illustrations are
relevant, it would be unreasonable to exaggerate the

i nportance of any one of these facts or to adopt the
inflexible rule that the presence or absence of any of = them
is decisive of the matter one way or the other-The decision
of the question nust ultimately depend upon the evaluation
of all the relevant factors and it cannot be reached by
treating any one of themas of over-riding or conclusive
significance." Vide Anakapal |l a Cooperative Agricultural and
Industrial Society Ltd. v. Wrknen. (2)

(1) [1968] (1) SCR 742.

(2) [1963] Supp. 1 SCR 730.

450

Now in the present case the Industrial Tribunal concentrated
only on the question as to whether the Corporation had
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beconme the sucessor-in-interest of the conpany in respect of
the business carried on in the establishment of Rajabagan

Dockyard and answered this question in the affirmative. We
do not think that this was a correct fine of enquiry pursued
by the Industrial Tribunal. The only limted question

before the Industrial Tribunal was whether the establishnent
of Raj abagan Dockyard in the hands of the Corporation was a
new establishment or it was the sonme ol d establishment which
was owned by the conpany prior to its taking over by the
Cor por ati on. We shall presently turn to consider this
guestion, but before we do so, we may point out that prima
facie even in the viewtaken by it as regards the question
whet her the Corporation was the successor-ininterest of the
Conpany, the Industrial Tribunal appears to have m ssed sone

material aspects. The Industrial Tribunal seens to have
over| ooked the following i mport ant and rel evant
consi derati ons. The entire wndertaking of the conpany
i ncluding the business carried or. in the Rajabagan Dockyard
had to be closed down ow ng to heavy | oss. The Raj abagan

Dockyard " in fact becane idle, on the comencenent of the
hostilities between India and Pakistan and the workers
enpl oyed in the Raj abagan Dockyard had to be laid off. The
noti ce of closure was put up by the conpany on 3rd My, 1967
pursuant to the order made by the Hi gh Court of Calcutta
sanctioning the schenme. There was, therefore, no business
which was being carried on in the Rajabagan Dockyard as a
goi ng concern when the Raj abagan Dockyard was taken over by
the Corporation in' terns of the scheme. So far as the
workers in the Rajabagan Dockyard were concerned, it was
specifically provided.in the Schene after hearing the Union
that the Corporation shall take as nmany ~of the  existing
enpl oyees as possible and as can be reasonably taken-over
but as to exactly how many can be enployed was left entirely
to the discretion of the Corporation. ~There was thus no
obligation on the Corporation totake-over or absorb all the
wor kers who were previously working the Rajabagan. Dockyard
under the Conpany. Though the Corporation took-over the
Raj bagan Dockyard on 3rd May, 1967 under the Schene, the
Corporation did not start operating it until 5th Julie,
1967. There was thus a fairly long break from the
commencement of the hostilities between India and Pakistan
up to 5th June, 1967 before the Raj abagan Dockyard started
functioning again. Then again the business which was
started by the Corporation in the Rajabagan Dockyard was to
a large extent different in character fromthat carried on
by the conpany. The principal activity which the  Conpany
carried on in the Rajabagan Dockyard was maintenance and
repairs of its own fleet of vessels but the | Corporation
conmenced not only ship building and ship repairing work but
al so general engineering work such as structural fabrication
wor k, forging, casting and machi ning and al so deep sea ship
repairing and general engineering work conprised nore than
80 per cent of the total work as against only a negligible
fraction in the time of the Conpany and noreover a  very
substantial part of the work was done for outside parties.
It was al so provided in the Schene that the workers who were
not taken-over by the Corporation would be paid "al
legitimate and |egal conpensation." The workers who were
taken-over by the Corporation were given fresh

451

appoi ntnents fromand after 5th June, 1967 with different
scal es of pay and different conditions of service and there
was a break in their continuity of service. The Industria
Tri bunal observed that fresh letters of appointnment were
accepted by the workers under comnpul sion and duress arising
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on account of econom c necessity but that is not the kind of
conpul sion or duress which deprives an action of its
voluntary character and introduces an infirmty init. It
is indeed unfortunate that in our country there is so rmuch
poverty and there are so few job opportunities that the
spectre of unenploynment and economic want haunts our
underprivileged segnents of society and corrodes their
freedom and choi ce of action and reduces themto a position
where they can be easily dominated and exploited. But the
renmedy for this state of affairs is not in the hands of the
Court, unless an industrial dispute is raised and the Court
gets an opportunity of bringing about social justice through
the machinery of industrial adjudication. Here, as the
matter stands, there can be no doubt that the workers who
wer e taken-over by the Corporation were given fresh
enpl oyment on different scales 'of pay and different terns
and conditions than those enjoyed by them under the Conpany
and they suffered a break of nore than a nonth in their
continuity of service. One observation, however, we cannot
fail to make and it is that, though the entire undertaking
of the Conpany was cl osed on 3rd May, 1967, it 1is strange
that no provision was nmade in the Schene for paynent of
cl osure conpensation to those workers who mi ght subsequently
be taken-over by the Corporation. |If continuity of service
was to be denied to these workers, then surely they should
be entitled to closure conpensation under section 25FFF or
at any rate conpensation under section - 25FF of t he
Industrial Disputes Act, 1947. W hope and trust that,
though no such provision is mde in the Schene, the
Governnment of India will consider this aspect of payment of
conpensati on under section 25FF or section 25FFF wvis-a-vis
those workers who were fortunate enough to be taken over by
t he Corporation but whose continuity -of service was
i nterrupted. That apart, these were sone of the inportant
and relevant considerations which ought to have been 'taken
into account by the Industrial Tribunal but which the
Industrial Tribunal apparently failed to do. How far this
would vitiate the finding of the Industrial Tribunal on this
guestion is a matter on which we do not wish to express any
final opinion as it is not necessary to do so for the

purpose of the present appeal. W |eave the question open
for adjudication as and when occasion nmay arise in future.

One thing ’'is however clear that the establishnent in
Raj abagan Dockyard in the hands of the Corporation was not a
new establishnment. It was the sane establishnment-the  sane
manuf acturing apparatus-whi ch was operated by the  conpany
prior to its taking-over by the Corporation. It is true

that the Corporation purchased and installed new plant. and
machi nery in substitution as also in addition and al so added
six new industrial sheds Wthin the premses of t he
Raj abagan Dockyard but that does not nmean that it becane a
newly set up establishnent. The establishnent went by the
same name of Raj abagan Dockyard; its address remmined the
same and sone of
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the old plant and machi nery al so continued to be used by the
Cor por ati on. The Regi stration nunber of the establishnent
under the Factories Act also renained the sane. It is

however not necessary to discuss this aspect of the case any
further, as it was al mbst conceded by M. Jagdi sh Swaroop
| ear ned counsel appearing on behal f of the appellants, that
Raj abagan Dockyard could not be said to be an establishnent
newly set wup by the Corporation wthin the neaning of
section 16. Hi s real grievance was against the finding of
the Industrial Tribunal that the Corporation was t he
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successor-in-interest of the conmpany in respect of the
busi ness carried on in the Rajabagan Dockyard. That finding
however cannot stand because as al ready pointed out by us,
it was wholly unnecessary for the decision of the present
guestion and nmoreover it failed to take into account diverse
i mportant and rel evant considerations. So far as concerns
the question which is directly before us for consideration

we take the viewthat the Rajabagan Dockyard was not an
establ i shnent newWwy set up by the Corporation from5th June,
1967 as clainmed by but was the sanme establishnent as was
owned by the Conpany prior to 3rd May, 1967. Section 16,
sub-s. (1) was, therefore, not attracted and the Corporation
was not entitled to claimimmnity from paynent of bonus
under that provision

We, therefore, uphold the claimof the workers for paynent
of bonus for the years 1967-68 and 1968-69 as awarded by the
I ndustrial Tribunal and di sniss the appeals with costs.

P. H. P. Appeal's di sm ssed
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