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ACT:

Travancore Ezhava ' Act - Makkat hayam  property-Nature and
incidents-Partibility-The nmeaning of the expression ’'con-
trary intention’ in s. 32 of the Act-The rights of issues’
when there is exenption under s. 33 of the Act-Question of
exenption not raised in witten statement -No issue framed-
But evi dence | ed-Not objected by plaintiffs-Wether 'vitiate
the trial-Valuation of the suit below twenty thousand-
Certificate granted by the Hi gh Court under Art. 133 of the

Constitution val i d-Constitution of India, Art. 133-
Travancore Ezhava Act, 1100 (Act, |1l of 1100), ss. 2,
18, 19, 32, 33.

HEADNOTE:

The property in the suit originally belonged to one Bhag-
avat hi  Paraneswaram who created an otti in favour of one
Kri shnan Marthandam for 3500 fanans (about Rs. ~500/-).

Subsequently the latter <created a chittoti, ~Bhagavath
Par ameswar am sone years later (in 1163 ME.) made a gift of
the property to his wi fe Bhagavathi Valli. Bhagavathi Val l

died in 1105 ME. She bad an only son Sivaraman who was nar-
ried to Parvathi Meenakshi and had a son named Vasudevan.
Si varaman | eft Travancore in 1096 ME. Both sides are agreed
that he died thereafter. But there is no aggreement as to
the date of his death. &ad Vasudevan cl ai m ng
635

to be the heirs jointly sold the jenmomrights in 1123 ME
to the present appellant. The appellant brought a suit for
the redenption of the otti and recovery of possession of the
property fromthe defendant (present respondent No. 1).

The defendant denied that Bhagawathi Valli ever got the
jenmom right. He clained to have obtained both the jennom
right as well as other rights. According to him on

Bhagavat hi Valli’s death her sister B. Narayani and
Nar ayani ' s daughter Gouri were heirs through whomhe traced
his title. He further contended that even if Meenakshi and
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Vasudevan got any jenmomright they lost it by the auction
sale in OS No. 36 of 1100 M E. For these reasons it was
contended that the plaintiff had no title to sue. It is
adnmitted by both parties that the case is governed by the
Travancore Ezhava Act, 1100.

The trial court and the first appellate court decreed the
suit but the High Court reversed the decision of the courts
bel ow holding that the plaintiff had not obtained a wvalid
title to the equity of redenption by the sale deed in his
favour and was not entitled to redeemthe property. The
plaintiff thereupon appealed to this Court on a certificate
granted by the Hi gh Court.

A prelimnary objection was raised by the respondent about
the conpetency of the certificate granted by the Hi gh Court.
It was contended that since the suit was valued at 3500
fanams (Rs. 500/-) this valuation governed the suit for the
purpose of the certificate and this value being below the
prescribed mnimumunder Art. 133 of the Constitution the
certificate was not conpetent. It was alternatively
contended that if the valuation was nmore than Rs. 10,000 the
trial court had no jurisdictionto try the suit.

It was contended on behalf of the appellant that the ordi-
nary rule of |law was that property was inpartable and that
s., 32 of the Act nmade a departure and inposed partibility
on the WMakkothayam property and the expression ’'contrary
intention” contenplated in s. 32 was an intention contrary
to partibility and such an intention could not be spelled
out fromEx. Ill the gift deed. It was contended that if
the property was shared by Bhagavathi Valli w th Sivaraman
and Vasudevan, then Vasudevan woul d have the right to redeem
the ti as a person interested and so would the appell ant,
a transferee fromhim Alternatively if the property becane
that of Bhagavathi Valli alone then Vasudevan would be
entitled to succeed to the property |eft by Bhagavathi Vall
by virtue of ss. 18
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and 19 of the Act provided Bhagavathi Valli was not exenpted
from the operation of the Act under s. 33. It was further

contended that since the question of exenption was not
pl eaded by the defendant (respondent) in-his witten
statement and since no issue was framed the Hi gh Court ought
not to have considered the notification put in by the
r espondent in his evidence purporting to prove t hat
Bhagavathi Valli was exenpted. Finally it was urged that
the notification does not in fact prove that she was so
exenpted since her identity is not established by the
notification.

Held that for the certificate to be conmpetent (the appea

nust satisfy two tests of valuation. The anmount or val ue of
the subject matter of the suit in the court of /first
instance and the amount or value of the subject matter in
di spute on appeal to this Court rmust both be above the mark

There are however cases in which the decree or final order
directly or indirectly involves sonme clainms or question to
or respecting property above the mark. Such cases are also
appeal abl e. The word indirectly’ in such cases coven the
real value of the clainms which is required to be determn ned
quite apart fromthe valuation given in the plaint if the
property was not required to be valued for the purposes of
the suit on the market value. |In the present case the High
Court found the value to be Rs. 42,000/- and Rs. 80,000/- at
the material times. The plaintiff was not required to val ue
his plaint on the real or market value of the property but
on the price for redenption. He had asked for possession of
the property after redenption and the property as the High
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Court has found is well above the mark in value. The
certificate is conpetent. The suit as valued was properly
laid in the court of first instance and in any case such an
obj ection cannot be raised for the first tine in this Court.
The working of s. 32 does not justify the contention that by
reason of the expression ’'contrary i ntention’ only
inmpartibility could be inposed. Wat the lawdid was to
define the rights on partition of nakkathayam property and
laid down that on partition the shares should be equa
unless a contrary Intention was expressed. The gift deed
Ex. 11l in the present case shows that the properties given
to the donees are to be taken by each -exclusively.

Reading ss. 18 and 19 it follows that whether Sivaranan

survived Valli or died before her Vasudevan woul d succeed as
an issue wthin the expression 'howlowso-ever’ of the
Expl anation to s. 19 at least to a fractional interest in
the property.

637

But this can-only be if Bhagavathi Valli was not exenpted

fromthe operation of Part |V of the Act.

The parties went to trial, fully understanding the centra

fact whether the succession as laid down in the Ezhava Act
applied to Bhagavathi Valli or not. The absence of an
issue, therefore, did not lead to a material sufficient to
vitiate the decision. "The plea was hardly needed in view of
the fact that the plaintiff stated in his replication that
the "suit property was obtai ned as nmakkat hayam property, by
Bhagavathi Valli ‘under the Ezhava Act". The subject of
exenption from Part TV of the Ezhava Act,  was properly
raised in the trial Court and was rightly considered by the
H gh Court.

The Hi gh Court was right in holding that the identity of
Bhagavathi Valli had been established and that Bhagavath

Valli was exenpted fromthe operation of the Ezhava Act
(Part 1V).

The present appellant. is not entitled to redeem the otti
havi ng never enjoyed the jennomrights.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION. GCivil Appeal No. 1 of 1962.
Appeal from the judgnment and decree dated Septenber 10,
1957, of the Kerala High Court in Second Appeal No. 42 of

1954 (1.T.)
T. S. Venkataraman and V. A, Seyid Mihamad, for the
appel | ant .

A V. Viswanat ha Sastri, G B. Pai, Shakuntala Sharm and
K. P. Gupta for respondent No. 1.

1963. WMay 8. The judgnent of the Court was delivered by

H DAYATULLAH J.-This is an appeal on a certificate by the
Hi gh Court of Kerala against its judgment and decree | dated
Septenmber 10, 1957. The suit out of which this ' appea
arises, was filed by the appellant Kunju Kesavan to redeem
an Oti created by one Bhagavathi Paraneswaran in favour of
638

one Krishnan Marthandan on 5.5.1091 ME., for 3500 fanans.
Subsequently, Krishnan Marthandan created sonme chittoti.
Bhagavat hi Par aneshwaran made a gift of the property to his
wi fe Bhagavathi Vailiyanma on 9.3.1103 ME., by Exh. [11
Bhagavathi Valli died on 4.11.1105 ME. She had an only son
Par aneswar an Si varaman who was married to Parvathi Meenaksh
and had a son named Vasudevan. Sivaranan, according to the
plaintiff, left Travancore in 1096 ME., and both sides have
taken it for granted that he died thereafter. Meenakshi and
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Vasudevan, claimng to be the heirs, jointly sold the jennmom
rights on 12.4.1123 ME., to the appellant Kunju Kesavan,
and he brought the present suit for redenption of the otti,
offering to pay 3500 fanans in equivalent noney and for
i mprovenents, if any, as determined by the court. The suit
was val ued at 3500 fanans (about Rs. 500/-) which was the
amount of the otti, and the claimwas for redenption of the
otti and possession of the fields fromthe defendants who
were in possession. The suit was resisted by the first
def endant (respondent No. 1). Def endants 2 and 3
(respondents 2 and 3) filed a witten statenent, but do not
appear to have taken much interest thereafter.
The first respondent adnitted some of these facts. He,
however, averred that the docunent executed by Bhagavath
Par aneshwar an was not nmeant to be acted upon and Bhagavath
Valli and others never obtained any rights in the jennom by
Exh.111. He also contended that if Bhagavathi Valli got any
rights, they were subject to a prior charge of the decree of
the District  Court, Trivandrum in O S. No. 36 of 1100
ME., and that in an auction sale held on 3.4.1114 M E.,
the jenmomrights were purchased by the decree-hol ders, who
were the heirs of Krishnan Marthandan and from whom the
first respondent obtained the sale deed. He claimed to have
thus obtained the jennomrights as also the otti rights.
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The first respondent admitted that Sivaraman had left India
in 1096 ME., but denied the allegation that letters were
received fromhimtill Il 00 ME , or that till 1108 M E.
some information was bei ng received about him He asserted
that right from 1096 ME., none heard fromhimor of him
and submtted that Sivaraman nust have died in 1096 ME., or
was not alive on 9.3-1103 ME., the date of the gift to
Bhagavathi Valli. According to him on Bhagavathi = Valli’s
death, her sister Narayani and Narayani’s daughter | CGouri
were heirs and Meenakshi and Vasudevan were not her ' heirs
and thus they never got the jenmomrights. Al ternatively,
he contended that even if they did obtain any jennomrights,
they lost themby the auctionsale in O S. No. 36 of 1100
ME., to the auctionpurchasers. The first respondent,
therefore. submitted that the transaction by sale in favour
of the present appellant gave himno rights; on the other
hand, as the auction-purchasers were allowed to continue in
possession as full owners with the consent express or
implied or the acqui escence of Vasudevan and Meenaksi, ful
title resulted to him

The parties are Ezhavas, and in the absence of a  specia
exenption under the Act, they would be governed by the
Travancore Ezhava Act, 1100 (Act Il of 1100) in the matter
of succession and partition. One of the contentions tried
in the case relates to this exenption, it being contended
that Bhagavathi Valli had applied for exenption frompart 1V
of the Act, and was thus governed not by its terns 'but by
the general Marunakkat hayam | aw.,

The two courts below decreed the suit. The Temporary
District Mnsiff of Trivandrumheld that the plaintiff —was
entitled to redeemthe otti and valued the inmprovenents at
Rs. 1367/13/4. An appeal was filed by the present first
respondent, and the other side cross-objected. The appea
and the crossobjection were dismssed. On further appeal by
the
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first defendant, the Hi gh Court reversed the decision of the
two courts below, holding that the plaintiff had not
obtained a valid title to the equity of redenption by the
sal e deed in his favour, and was not entitled to redeem the
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property. The plaintiff has now appealed to this Court on a
certificate by the High Court.

A prelimnary objection has been rai sed about the conpetency
of the certificate granted by the H gh Court. It is
contended that the suit was valued at 3500 fanams, and this
val uati on governs the suit for the purpose of the
certificate, and the amount or val ue being below the nmark,
the certificate was wongly issued by the High Court and
ought to be cancelled. Alternatively it is contended that
if the valuation was nore than Rs. 10,000, the trial court
had no jurisdiction to try the suit.

The present appeal is against the judgment of the H gh Court
whi ch reversed the decision of the court below, and if the
val uation was above the mark, the certificate was properly
granted by the High Court since an appeal as of right would
lie. An appeal mnust satisfy two tests of valuation. The
amount or value of the subject-matter of the suit in the
court of  first~ instance and the ambunt or value of the
subj ect-matter in dispute on appeal to this Court nmust both
be above the mark. There are, however, cases in which the
decree or final order involves directly or indirectly sone
claimor question to or respecting property above the mark

Such cases are al so appealable. Odinarily, the valuation
in the plaint determ nes the valuation for the purposes of
appeal . A plaintiff, who sets a lower value on a claim
which he is required to value according to the real or
mar ket val ue, cannot be pernitted to change it subsequently,
because this would anpunt to approbation and  reprobation

But in those cases iinwhich the plaint is not required to be
valued in
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this way, a question nay arise as to the proper value of the
claim both in the court of first instance and on appeal to
this Court. The word 'indirectly’ -in such cases covers the
real value of the claimwhich is required to be detern ned
quite apart fromthe valuation given in the plaint.

In this case, the H gh Court found the value to be Rs.
42,000 and Rs. 80,000 at the two material times. It is
obvious that the plaintiff was not required to value his
plaint on the real or narket value of the property but on
the price for redenption. He was not, therefore, ~ concluded
by the wvaluation given in the plaint. He had asked for
possession of the property after redenption, and that
property as the H gh Court hag found, is well above the mark
in value. The certificate was, therefore, properly granted.
The attack on the jurisdiction of the «court of first
instance nust also fail. The suit as valued was properly
laid in the court of first instance, and in any case, . such
an objection cannot be entertai ned now. The " prelimnary
objection is, therefore, rejected.

The nmain question in this appeal is whether Meenakshi and
Vesudevan had any title to the property and whether they
could transmit any title to the appellant. This depends on
whet her the Ezhava Act applies or the ordinary Mrumakkat ha-
yam |aw. The ordi nary Marumakkat hayam | aw has a system  of
inheritance in which the descent is traced in the fenmale
line. It is conceded that if the Marunakkathayam law is
appl i cabl e, Meenakshi and Vasudevan, who were the daughter-
in-law and son’s son of Bhagavathi Valli, were-not heirs to
her . The Ezbava Act was passed to define and anmend, anopng
others, the law of succession and partition anong the
Ezhavas. In its application, it excluded Ezhavas donicil ed
in Travancore, who were follow ng Makkathayam By s. 2 of
the Ezhava

642
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Act, the Act could be extended to Ezhavas who followed
Makkat hayam No question has been raised before us that it
was not so extended and the argunments proceeded on the
assumption that it was, indeed, the answering respondent
cl ai ned that Bhagavathi Valli had opted out of part |V under
s. 32 of the Act, and this could only be if the Act was
applicable to her. The appellant contended. as we shal
show presently, that Bhagavathi Valli was governed by the
Ezhava Act.

" Makkat hayami neans gift by the father. |In the Ezhava Act,
Makkat hayam property is defined to nean property obtained
from the husband or father by the wife or child or both of
them by gift, inheritance or bequest. The property in suit
was gi fted by Bhagavathi Parnmeswaran to his wife Bhagavath
Valli, and obtained the character of makkathayam property.
The first question, therefore, raised by Dr. Seyid Mihamed,
counsel for the appellant, is that though the gift was to

Bhagavathi, Valli co - nomne, it operated, wunder the |aw
appl ying 'to makkathayam property, to confer equal benefits
upon Bhagavathi~ Valli and her i ssue how ow so- ever.

Ref erencein this connection is made to s. 32 of the Act

which rmakes a special” provision for the partition of

makkat hayam property and provi des:
"32. Makkat hyam property divisible among w fe
and children equally. Except where a contrary
intention is expressed in the instrunment of
gift or bequest, if any, nakkathayam property
acquired after the date of the passing of this
Act shall be liable to be divided anbng the
wi fe and each of 'the children in equal shares

brovided that, in the partition of nakkathayam
property, the issue how | ow so-ever of a

643

deceased child shall be entitled to only such
share as the child itself, if alive would have

t aken. "
According to the answering respondent, the settlenment  deed,
Exh. 111, gave the suit property exclusively to~ Vall'iyanm

and sone other property to the grandson Vasudevan and
thereby evinced an intention contrary to the operation of s.
32. Dr. Seyid Muhammed submits that the ordinary rule of
law was that the property was inpartable and was always
shared by a fenale of a marumakkathyam tarwad wth ~her
thavazhee, and cited a passage from M P. Joseph’s book on
the Principles of Marumakkt hayam Law (1926), pp. 52,53, in
support of this contention. He also refers to t he
observations of a Division Bench in Narayanen Narayanen v,
Parwat hi Nangali (1), where it was held that a gift by the
rather (known as nmakkathayanm) to his wife was ordinarily
intended to benefit the wife and the children of the ' donor
and though the property was usually regi stered and acquired
in the nane of the nother, it was always held in conmon by
them He contends that s. 32 nade a departure and i nposed
partibility on the makkathayam property and the only
i ntention t hat nmust appear nust be in favour of
impartibility, and such an intention cannot be spelled out
of Exh. [II1I.

Section 32 nakes the makkat hayam property divisible anong
wife and children equally. The provisionis in part VI
which deals with partition. It is not possible to say that
by the contrary intention only inpartibility could be
i mposed. There is nothing to show that inpartibility was
the rule in respect of makkathayam property. The two
passages only show that ordinarily the benefit went to the
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thavazhee as a whole. What the law did was to define the
rights on partition of makkat hayam property and laid down
that on partition the shares would be equa

(1) 5. T. L. R 116.

644

unless a contrary intention was expressed. The reading
suggested by Dr. Seyid Muhamred cannot be accepted as the
only reading. |If one goes by the docunent, Exh. I, it is
clear that there was such an intention inplicit init. The
donor gave sone properties to his wife, and others to his
gr andson. Hi s son was then unheard of for years. He thus

di vided his properties between his wife and grandson and the
intention is nanifest that each was to take exclusively.
Dr. Seyid Mihamred next contends that the property was

ei ther shared by Bhagavathi Valli with her son and son’s son
as shown in the proviso to-s. 32, gquoted above, or it
bel onged to her exclusively.In ei ther case, be contends

Vasudevan woul d have an interest. and could transmt it to
the appel l'ant.” He argues that if the property was shared by
Bhagavat hi Val i with Sivaraman . and Vasudevan, t hen,
Vasudevan  woul'd have the right toredeemthe otti as a
person interested, and so would the present appellant, as a
transferee fromhim ~Alternatively, if the property becane

that of Bhagavathi® Val li al one, then, succession to that
property would be 'governed by ss. 18 and 19 of the Ezhava
Act, read with Explanation Il, which explanation governs the

whol e of part |1V where ss. 18 and 19 figure. -~ These sections

and the explanation read
"18. Devolution of self-acquired or separate
property ~of a female. On the death of an
Ezhava femal e, the whole of her self-acquired
or separate property |eft undi sposed by her at
her death shall devel ove on her own thavazhee.
If she dies |eaving her surviving no nenbers
of her thavazhee but her husband and menbers
of her nother’s thavazhee, one-half of such
property shall devolve on her husband and the

other half on her nmother’s thavazhee. In the
absence of the husband the mother’s thavazhee
shall take the whole; and in the absence of
t he
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nmot her’ s thavazhee the husband shall take the
whol e. "

"19. Devol ution of such property in the
absence of nmenbers of her ‘or  her ~nothers
t havazhee or husband. On the death of an
Ezhava fenmle, |eaving her surviving neither
menbers of her thavazhee nor ot her nenbers of
her nother’s thavazhee nor husband but only
the thavazhee of her grandnother or- of her
other nore renmpote fenal e ascendants, her self-
acquired or separate property left undisposed
of by her at her death shall devolve on  such
thavazhee, the nearer excluding the nor e
remote.”
X X X X
"' Explanation 11. The expression ’children’
in the case of an intestate namle and the
expression ’'thavazhee’ in the case of an
intestate female shall, for the purpose of
Part 1V of this Act, include the issue of such
intestate nale or femal e how | ow so-ever."
From the explanation, it would appear that the expression
"thavazhee’ in the case of an intestate fenale includes her
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i ssue how | ow so-ever, and the word 'issue’ indicates both
nmal es and fenales. Reading this expression in connection
with s. 18, Dr. Seyid Muhamred contends that on the death of
Bhagavathi Valli, the whole of her separate property Ileft
undi sposed of by her at her death, devolved on her own
thavazhee, that is to say, her issue how | owso-ever.

In this connection, a question of great nicety was also
argued before us as to whether Sivaraman could be said to

have survived Bhagavathi Valli or to have died earlier. In
t he absence of evidence, we need not enmbark upon an inquiry
by the 1light of presunptions as to when Sivaraman can be
sai d

646

to have died. In the docunent executed in favour of the
answering respondent, Exh. R, dated 1-7-1121 ME., it s
quite clearly stated by the predecessors-in-title of the
answering respondent that Sivaraman was then dead. Thi s

constitutes an adm ssion which. ‘has neither been wthdrawn
nor shown to be incorrect, and is thus binding upon the

answering respondent. It follows that whether Sivaranan
survived Bhagavathi Valli or died ‘before her, Vasudevan
succeeded, as an 'issue’  within the expression ’'how | ow so-
ever’ of the Explanation, at least to a fractional interest

in the property. He would thus be in a position to transfer
that interest to the appellant, and the appellant would be a
"person interested for the purpose of redeenming the otti.
But this can only be if ’'lie provisions regardi ng succession
under the Ezhava Act were applicable to Valli
Though in the pleadings, there is no nmention that Bhagavath
Valli, had secured an exenption fromthe Ezhava Act, parties
appeared to have joined issue on this subject. The
answering respondent filed in the Court a copy of a Gazette
notification which, so it was clainmed, mentioned Bhagavath
Valli’s nane anong the persons who were  granted exenption
from part |V of the Ezhava Act. Section 33, under which
such an exenption fromthe Act could be clainmed, reads :

"33. (1) On an application made within six

nmonths fromthe comencenent of this” Act-

(1) by an individual menmber of ~ an /Ezhava

tarwad with reference to the —provisions of

part |V,

X X X X

the Governnment may, after naking such _enquiry

as may be necessary and on being

647

satisfied as to the truth of the application

exenpt by a notification in the ~Governnent

Gazette such individual nenmber.. ...from the

operation of the said provisions of this Act."
The plaintiff was cross-exam ned about the address of
Bhagavathi Valli to prove that it was the same as shown in
the notification. Evidence was also led by the answering
respondent to show that Bhagavathi Valli had applied for
exenption and obtained it. The appellant did not |ead -any
evi dence to show the contrary.
It is contended before us that the notification or the
deposition of the aforesaid witness cannot be |ooked into
when there is no proper plea or issue about the exenption.
It is contended that the plaintiff was taken by surprise
when the Hi gh Court considered this point, as he did not get
sufficient opportunity to rebut it, which he would have done

if it had been pl eaded and an i ssue had been framed. In our
opi nion, the parties understood that the only issue in the
case was the application to Bhagavathi Valli of the rules of

succession contained in part IV of the Ezhava Act. The
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appel l ant was cross-exam nd regarding Bhagavathi Valli’'s
address, and D. W1, an advocate, gave evidence that Exh. |1
was the notification, which showed the exenption obtained by
Bhagavat hi Valli .

The trial judge assumed that Bhagavathi Valli had been
exenpted fromthe provisions of part IV of the Ezhava Act,
but he felt that did not affect the devolution of
makkat hayam property according to the provisions of s. 32 of
the Ezhava Act. He was, therefore, of the opinion that

after Bhagavathi Valli’s death, Bhagavathi Valli's sister
Nar ayani and Narayani’'s daughter, Gouri, did not acquire any
right in the property. 1In the appeal court, the |earned

District Judge observed that in the notification there were
nor e

648
than one Bhagavathi Valli, and therefore, it was inpossible
to say whet her Bhagavathi Valli; the donee under Exh. I,

was at all nentioned in the notification

We do not ‘think that the plaintiff in the case was taken by
surprise. The notification nust have been filed wth the
witten statenent, because there is nothing to showthat it
was tendered subsequently after obtaining the orders of the
court. The plaintiff was al so cross-exam ned with respect
to the address of ‘Bhagavathi Valli, and the only w tness
exam ned on the side of the defendant deposed about the
notification and was not cross-exan ned on this point. The
plaintiff did not seek the perm ssion of the court to |Iead
evidence on this point. Nor did he object to the reception
of this evidence. Even before the District  judge, the
contention was not that the evidence was wongly received
wi thout a proper plea and issue but that ~the notification
was not clear and there was doubt whether this Bhagavath

Valli was exenpted or not. The parties went to trial. fully
understanding the central fact whether the succession as
laid down in the Ezhava Act applied to Bhagavathi Valli or

not. The absence of an issue, therefore, did not lead to a
mstrial sufficient to vitiate the decision. The plea was
hardly needed in view of the fact that the plaintiff rmade
the following plea in the replication:
"The suit property was obtai ned as nakkat hayam
property, by Bhagavathi Valli, under the
Ezhava Act. And as per the provisions in- the
said Act, the said property was obtained
exclusively by Vasudevan, subsequent to -the
deat h of the said Bhagavathi Valli and
Si var aman. "
and the notification was filed to controvert his allegation.
I n our opinion, the subject of exenption was properly raised
bet ween the parties and considered in the H gh Court and the
courts below. The High
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Court differed fromthe District Court with regard to the
notification and held that Bhagavathi Valli was exenpted

from the operation of part 1V of the Ezhava Act. W shal

now consider whether the finding on this part of the case

given by the District judge or that given by the Hi gh Court

is correct.

Exh. 1l is a notification issued in 1102 ME. It reads :
"\Wher eas the undernmentioned persons have
applied to the CGovernment, under Section 33
(1)(i) of the Travancore Ezhava Regulation
Act 3 of 1100 ME, praying to exenpt them from
t he provisions of Part |V of the said
regul ati on, and whereas the GCovernnent have
becone convinced of the truth of their
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application, on nmaking enquiries.

The CGovernnent have exenpted each of the
foll owi ng persons, fromthe provisions of Part
IV of the Travancore Ezhava Regul ati on, Act 3

of 1100 ME
Huzur, Trivandrum (By order)
8th January 1927 K. George
Chi ef Secretary to
Gover nnent . "
"S. No. Full name of the person. Addr ess.
170. Bhagavathi Valli bel ong- Thot t uvar anbu
i ng to the branch of Bha- Bungal ow, Kat
gavat hi Bhagavat hi of akanpal | i Paku
Pi narummoot tu t arwad thi, Trivandrum
Tal uk.
171. Bhagavat hi Narayani of - do-
Pi nar utmoot u t ar wad
172. Narayani Couri of -do-"
Pi nar unmpot u-t ar wad
650
S. No. Ful |- name of the person Addr ess
"183. Nar ayanan Lakshmanan Vanchi yoor Pa-
of Pi narummototu kuthi, Trivand-
rum"*
"185. Bhagavat hi Valli of - do-
Pi nar urmoot t u
186. Bhagavat hi Nar ayani - do-
It was contended by the answering respondent that Bhagavath
Valli at No. 170 i's this Bhagavathi Valli. H s wtness,

Mat han Kuruvila, an advocate, deposed that Bhagavathi Vall
shown at No. 170 was Bhaga vathi Valliamm and  Bhagavath
Narayani at No. 171 was her sister and Narayani Gouri at No.
172 was Narayani’'s daughter. The plaintiff adnmitted that he
had seen Bhagavathi Narayani on -several occasions, that
their house was called Thottuvaranbu, that Pinarunmoottu
Veedu was the name of the tarwad house, that Thottuvaranbu
Veedu i s in Katakam Palli Pakuthi, and that he did not know
whet her Gouri was al so residing in Thottuvuranbu Veedu. Dr.
Seyid Muhanmed refers to a nunber of docunents in which the
address of Bhagavathi Valli was shown as Pi narummoottu Veedu
i n Vanchi yoor Pathirikari Miri. These docurments were of the
years 1928 to 1938. They are exhibits C, D, K L,M Qand R
He contends that in all these docunents except one (Exh.
Q, the address of Bhagavathi Valli or of her sister was
shown as Pinarumoottu Veedu in Vanchi yoor Pathirikari—~ Mir
which is not the address shown in Exh.ll and that Bhagavath
Valli at No, 170 was not this Bhagavatht Valli. In Exh. Q
however, Bhagavathi Narayani, deposing in an earlier suit in
1110 M E. (1935), gave

651

her addr ess as "Pinarummoottu Veedu in Vanchi yoor
Pathirikari Miuri and now in Thottuvaranba Bungalow in
Kat akampul I'i  Pakuthi" and stated that she had an el der
sister by nane Bhagavathi Valli who was residing in the
Veedu. It is, therefore, clear that the tarwad had two
pl aces of residence, one Veedu in Vanchiyoor Pathirikar

Muri, and the other, a bungalow called Thottuvaranba in
Kat akanpal i Pakuthi. One of these addresses is given in
Exh.11. 1t would, therefore, followthat the address as
given in Exh.11 does not showthat this was sone other
Bhagavathi Valli. |Indeed the points which identify the suit
Bhagavathi Valli with the Bhagavathi Valli mentioned at No.
170 are nunmerous. The nane is correctly described. It is

also a fact that she bel onged to the Bhagavathi Bhagavath
br anch. Further, she was of Pinarumpottu tarwad. Then
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follow two other nanes, nanely, Bhagavathi Narayani and
Narayani Gouri who al so belonged to the sanme branch and
tarwad and who could be none other than her sister and-her
ni ece. Even the address is correct. It is, therefore,
quite clear that the Hi gh Court was right in holding that
the identity had been established. The observation of the
learned District judge that there were nany Bhagavath

Vallis in the list is not borne out on the record of this

case, because the only other Bhagavathi valli nentioned at
No.’ 185 rmay or may not be the sane Bhagavathi Valli whose
name is mentioned in conduction wth one Nar ayanan

Lakshmanan of Pi narummoottu, Vanchiyoor Pakuthi, Trivandrum

In the other notification, under which exenption from part
VIl of the Act was notified, the ’branch of Bhagavath

Bhagavat hi of Pinarummottil ‘tarwad was agai n shown to be at
Thot t uvar anba Bungal ow i n Katakanpal Ii Pakuthi in Trivandrum
Tal uk, while Pinarummoottil ~tarwad was shown as at
Pat hi rikari Miuri~in Vahchiyoor Pakuthi in Trivandrum Thi s
again proves  that the tarwad had two houses which were
occupi ed by di fferent branches.
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We are satisfied that the exenption under the Act has been
duly proved in this case. ~Since Bhagavathi Valli was not

subject to part IV of the Ezhava Act, it is obvious that
under the pure Marunmakkat hayam | aw, Meenakshi and Vesudevan
were not her heirs, but Bhagavathi Narayani ‘and her daughter
CGouri . O these Gouri Narayani joined in- executing the
document 'R in favour of the answering respondent, which
was executed by the legal representatives of the origina
nort gagee. In our opinion, therefore, the H gh Court was
right in holding that the present appellant was not entitled
to redeemthe otti, having never enjoyed the jennmom rights.
The appeal, therefore, nust fail and is dismssed wth
costs.

Appeal dism ssed.




