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ACT:

Life I nsurance Corporation (Mdification of Settlenment) Act,
1976-S. 3-Validity of-Corporation entered into Settlenent

with Cass 11l and Cass IV enployees regarding bonus-
Settl enment was subject to the approval of Centra
Gover nrent - Duri ng enmergency Central Gover nirent i ssued

instructions not to pay bonus under the settl enment-Enpl oyees
filed Wit Petition in the H gh Court-A Single Judge all owed
the Wit Petition-The inpugned Act was passed when Letters
Parent Appeal was pendi ng before the H gh Court- Corporation
withdrew the appeal - I mpugned Act, i f absol ved the
Corporation from obligation to carry out the Wit of
Mandanus issued by the Single Judge.

Constitution of |India: Art. 31-Bonus payable under the
Settlement, if property within the ntaning of Art.  31(2)-
St oppi ng paynment of bonus, if anpbunts to conpul sory
acqui sition of property w thout paynment of conpensation

HEADNOTE

From tinme to time the Life Insurance Corporation and its
enpl oyees arrived at settlenent relating to the ternms and
conditions of service of Class Ill and Class |V enployees
i ncl udi ng bonus payable to them Cause (8) of the Settle-
ment dated January 24, 1974, which related to paynent of
bonus, provided-(i) that no profit-sharing bonus shall be
pai d but the Corporation may, subject to such directions as
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the Central Governnent nay issue fromtine to tine, grant

any other kind of bonus toits Class IlIl and Cdass |V
enpl oyees; (ii) that an annual cash bonus will be paid
to all Cdass Ill and Cass |V enployees at the rate of 15%

of the annual salary actually drawmn by an enployee in
respect of the financial year to which the bonus rel ates and
(iii) that save as provided therein all other terns and
conditions attached to the admssibility and paynment of
bonus shall be as laid down in the Settlement on bonus dated
June 26, 1972. Cdause (12) of the Settlenent which refers
to the, period of settlenent provided (1) that t he
Settlement shall be effective fromApril 1, 1973 for a
period of four years ‘and (2) that the, terns of the
Settlement shall be subject to the approval of t he
Board of the Corporation and the Central Governnent.

One of the administrative instructions issued by the
Corporation in regard to the paynment of cash bonus under cl
8(ii) ,of the Settlenent was that in case of retirenment or
death, | salary up to the date of cessation of service shal
be taken into account for the purpose, of determining the
amount of bonus payabl e tothe enpl oyee or his heirs and the
ot her was that the bonus shall be paid along with the salary
for the month of April but-in case of retirenent or death,
payment will be nade soon after the contingency.

The paynment of Bonus (Anendnment) Act. 1976 considerably
curtailed the rights of the enpl oyees to bonus in industria
establ i shnments. But in so far as the enployees of the
Corporation were 'concerned this Act had no application
because by reason of s. 32 of the Payment of Bonus Act, the
Corporation was outside the purview of its operation. The
Central Governnent however decided that the enployees of
est abl i shnents which were not covered by the Bonus Act woul d
not be eligible for paynment of bonus but exgratia payment in
lieu of bonus would be made to them Pursuant to this
decision the L.T C. was advised by the Mnistry of Finance,

CGovernment of India, that no further paynment of bonus
should be nmade to its enployees wi thout getting the sane
cleared by the Governnent. The  Corporation accordingly
i ssued admninistrative instructions not to
pay bonus to its enployees under the existing provisions
until further instructions. To the enployees’ ~ assertion
that the Corporation was bound to,
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pay bonus in accordance with the terms of the Settlenent
the- Corporation cOntended that paynent of bonus by the
Corporation was subject to such directions as the  Centra

CGovernment mght issue fromtinme to time, and since the
Central CGovernment had advised it not to nake any paynment of
bonus without its specific approval, bonus coul d not be paid
to the enployees. Thereupon, the Al India Insurance
Enpl oyees’ Associ ation noved the H gh Court for issue of a
wit directing the Corporation to act in accordance with the
terns of the Settlenent dated January 24, 1974 read wth
adm ni strative instructions dated March 29, 1974 and not to
refuse to pay cash bonus to Cass IIl and dass 1V
enpl oyees. A single Judge of the High Court allowed the
wit petition. Wiile the Letters Patent Appeal was pending,

Par | i ament passed the Life | nsur ance Cor por at i on
(Modification of Settlenent) Act, 1976 (which is the Act
i mpugned in this case). 1In the Letters Patent Appeal the
Corporation stated that in view of the inmpugned Act , there

was no necessity for proceeding with the appeal and hence
the Division Bench nade no order in the appeal

Since the effect of the inmpugned Act was to deprive d ass
1l and dass 1|V enployees of bonus payable to them in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 35

accordance with the terns of the Settlenent, two of the
associations filed wit petitions in this Court challenging

the constitutional wvalidity of the inmpugned Act. It was
contended on their behalf that even if the inpugned Act
rendered cl. (8) (ii) ineffective with effect fromApril 1,

1975 it did not have the effect of absolving the Life
I nsurance Corporation fromits obligation to carry out the
wit of Mandamus issued by the High Court and (2) that the
right of Cdass IIl and Cass IV enployees to annual cash
bonus for the years 1975-76 and 1976-77 under Cl. 8(ii) of
the Settlenent was property and since the inpugned Act
provided for conpulsory acquisition of this property.
wi t hout paynent of conpensation, it was violative of Art.
31(2) of the Constitution.

Allowing the wit petitions

Beg C.J. (concurring with the majority)

HELD : Section 3 of  the Life Insurance Cor por ati on
(Modi fication of Settlenent) Act, 1976 is struck by the
provisions of Art. 19(1)(f) and is not saved by Art. 19(6)
of the Constitution. [346 Al

1. The Statenment of Objects and Reasons of the Act
di scl oses that the purpose of the inpugned Act was to undo
settlenents arrived at between the Corporation and C ass |1
and Cass |V enpl oyees on January 24 and February 6, 1974
and recogni sed by the Hgh Court. In Snt.  Indira Gandhi v.
Raj MNarain this Court held that even a constitutiona
amendnment cannot aut horise the assunption of judicial power
by Parlianent. One of the tests laid down was whether the
decision is of a kind which requires hearing to be given to
the parties i.e., whether it -involves a quasi-judicia
procedure. A decision reached by the Central Governnent is
the result of a satisfaction on matters stated there and
would inply quasi-judicial procedure where the terns. of a
settlenent had to be reviewed -or revised. But , t he
| egislative procedure. followed in - this case does not
require that to, be done. It would be unfair to adopt
| egi sl ative procedure to undo a settlenment which had becone
the basis of a decision of a Hgh Court. Even i f
| egi sl ation can renove the basis of a decision it has'to do
it by an alteration of general rights of a class but not by
simply excluding two specific settlenents between the
Corporation and its enployees fromthe purview of s. 18 of
the Industrial Disputes Act, 1947 which had been heldto be
valid and enforceable by a High Court. [341 G H, 342 A-(C]
2(a) The object of the Act was in effect to take away the
force of the judgnent of the H gh Court. Rights under that
judgrment could be said to, rise independently of Art. 19, of
the Constitution. To give effect to that judgnent is. not
the sanme thing as enforcing a right under Art. 19. It/ my
be that a right under Art. 19 becones linked up with the
enforceability of the judgnment. Nevertheless the two could
be viewed as separable sets of rights. If the right
conferred by the judgment independently is sought to be set
aside s. 3 would be invalid for trenching upon the judicia
power. [343 B-D]
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(b) A restriction upon a right nay even cover taking away
of the right to increased renuneration in the interests of
the general public. But the present is a pure and sinmple
case of deprivation of rights of the enpl oyees wi thout any
apparent nexus with any public interest.

In the instant case the inpugned Act is a neasure which
seeks to deprive workers of the benefits of settlenent
arrived at and assented to by the Central Governnent under
the provisions of the Industrial Disputes Act. Such a
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settlenent shoul d not be set at naught by an Act designed to
defeat the purpose. |n judging the reasonabl eness of an Act
the prospects held out, the representations nade, the
conduct of the Governnment and equities arising therefrom may
all be taken into consideration. [342 E-F, 344 E-F]

3. Even though the real object of the Act was to set aside
the result of mandanaus, the section does not nmention this
object. This was perhaps because the jurisdiction of a High
Court and the effectiveness of its orders derived their
force fromArt. 226 of the Constitution. Even if s. 3 seeks
to take away the basis of the judgnment w thout nentioning
it, yet where the rights of the citizens against the State
are concerned the court should adopt an interpretation which
uphol ds those rights. Therefore, the rights which had
passed into those enbodied in a judgnment and becone the
basi s of a mandamus fromthe Hi gh Court, could not be taken
away in an indirect fashion. [343 D F|.

4. Even though 'the Directive Principles contained in Art.
43, cast an obligation on the State to secure a living wage
for the workers and is part of the principles declared
fundanental in the governance of the country, it is not a
fundanental right which can be enforced. Even though the
Directive Principles give a direction in whi ch t he
fundanmental policies of the State nust be oriented, yet this
Court cannot direct either the Central Governnent or the

Parliament to proceed in that direction. Even if the
Directives are not directly enforceable by a Court they
cannot be declared ineffective. They have the Ilife and

force of fundamentals. The best way to give vitality and
effect to themis to use themas criteria of reasonabl eness.
[344 B-C

5(a) Articles 358 and 359(1A) provide that as soon as the
Procl amation of enmergency cease to operate the effect of
suspensi on nust vani sh "except as respects things done or
onmtted to be done before the |l aw so ceases to have effect.’

[346 B-(C]
(b) The term"things done or onmitted to be done", should be
interpreted very narrowmy. |In the present case it / neans

that the settlenents are not to be deened to be wi ped off.
Al that it means is that no paynment of bonus could be
demanded during the energency but as soon as the  emergency
was over, the settlenment would revive and what could not~ be
demanded during the enmergency woul d becone payable even for

the period of enmergency for which paynent was suspended. ~ In
other words wvalid clainms cannot be washed off by the
emergency per se. They can only be suspended by a I|aw

passed during the operation of Arts. 358 and 359(1A). [346
C F

(Per Chandrachud, Fazal Ali and Shinghal, JJ.). . Concurring
with the majority.

The inpugned Act violates Art. 31(2) and is, therefore,
void. [369 G (Per Bhagwati, lyer and Desai, JJ.)
Irrespective whether the inpugned Act is constitutionally
valid or not, the Corporation is bound to obey the Wit  of
Mandanus issued by the, High Court and to pay annual <cash
bonus for the vyear 1975-76 to Class IIl and Cdass 1V
enpl oyees. [352 D E]

1. Section 3 of the inpugned Act nerely provided that the
provisions of the Settlenment, in so far as they related to
payment of annual cash bonus to Class in and Cdass 1V
enpl oyees, shall not have any force or effect and shall not
be deened to have had any force or effect from April 1,
1975. The wit of Mandamus issued by the Hi gh Court was not
touched by the inpugned Act. The right of the enployees to
annual cash bonus’ for the year 1975-76 becane
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crystallised in the judgnment and this right was not
sought to be taken away by the inpugned Act. The Judgnent

continued to subsist and the corporation was bound to pay
bonus in obedience to the wit of Mandanus. By the tine the
Letters Patent Appeal came up for hearing, the inmpugned Act
had already cone into force and the Corporation could have
successful ly contended in the appeal that since t he

Settlement, in so far as it provided for payment of annua
cash bonus, was anni hilated by the inpugned Act with effect
fromilst April, 1975 and so the enpl oyees were not entitled

to bonus for the year 1975-76 and hence no wit of Mandanus
could issue against the Corporation directing it to make
paynment of bonus. |f such contention had been raised, there
is little doubt that the judgnment of the single Judge would
have been upturned. But that was not done, and the judgment
of the single Judge becane final and binding oil the
parties. [353 A-F, 355 (]

Shri Pri't hvi Cotton MIls ~Ltd. V. Br oach Bor ough
Muni ci pality, [1970] 1 SCR 358 and Patel CGor dhandas
Har govi ndas v.Muni ci pal Conm ssioner, Alinmedabad, [1964] 2
SCR 608; distingui shed and held inapplicable.

2(a). The argument on behal f of the Corporation that on a
proper interpretation of the clauses annual cash bonus
payabl e under cl. 8(ii) was, by reason of cl. 8(i) subject
to the directions issued by the Central ‘Governnent fromtine
to tinme and the Government havi ng stopped further paynent of
bonus, the enpl oyees were not entitled to claimannual cash
bonus, is erroneous. The enpl oyees had absolute right to
receive annual cash bonus fromthe Corporation in ternms of
el. 8(ii) and it was not conpetent to the Central Governnent
to issue any directions to the Corporation to refuse or
wi t hhol d payment of the same. [356 D-H

(b) Although under regulation 58 of the Service Regulations
non-profit sharing bonus could be granted subject to the
directions of the Central CGovernnent and if the Governnent
issues a direction to the contrary bonus coul d not 'be paid
by the Corporation, in the instant case, as provided in cl
12 of the Settlenment, the Central Governnent approved the
paynment of bonus under cl. 8(ii). That having been done it
was not conpetent to the Central Governnent thereafter to
i ssue another contrary direction which wuld have the effect
of conmpelling the Corporation to commt a breach of its
obligation wunder s. 18(1) of the Industrial D sputes Act,
1947 to pay annual cash bonus under clause 8(ii). The
overriding power given to the Central Government to issue
directions from tine to time contained in. cl.: 8(i) 1is
conspi cuously absent in cl. 8(ii). The power contained in
cl. 8(i) cannot be projected or read into cl. 8(ii). These
two clauses are distinct and independent. Wile cl. 8(i) is
a general provision, el. 8(ii) specifically provides that
cash bonus in the manner prescribed therein shall be paid to
the enpl oyees. This specific provision is made subject only
to the approval of the Central CGovernnent, which was
obt ai ned. [357 A-F]

(c) Moreover, under cl. 8(ii) read with the administrative
instruction issued by the Cor porati on, annual cash bonus
accrued from day to day, though payable in case of
retirement, resignation or death on the happening of that
contingency and otherwi se on the expiration of the year to
whi ch the bonus related, Thus the annual cash bonus payable
for the vyear 1975-76 was a debt due and owing from the
Corporation to each of the enployees., On the date when the
i mpugned Act came into force each of the enployees was
entitled to a debt due and owing to him from the
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Corporation. [357 H 358 A

3(a) The impugned Act must be held to be violative of Art.
31(2) since it did not provide for paynent of any
conpensation for the compul sory acquisition of the debts.

[369 (C
(b) The direct effect of the inpugned Act was to transfer
ownership of the debts due and owing to Class IlIl and d ass

IV enpl oyees in respect of cash bonus to the Life |nsurance
Cor poration and since the Corporation is a Corporation owned
by the State, the inmpugned Act was a l|law providing for
conpul sory acquisition of the debts by the State within the
meani ng of Art. 31(2A). 1369 B-(

338

(c) Choses in action can be acquired by the State. So |ong
as the acquisition sub-serves a public purpose, it would
satisfy the requirement —of Art. 31(2). There is a

fundanent al distinction between a chose in action and noney.
A chose in action has not the sane nobility and liquidity as
noney,  and its value is not neasured by the anount
recoverabl e under it but depends on a variety of factors.
Where noney i-s given as conpensation for taking noney the
theory of forced loan may apply, but it is not applicable
where a chose in action is taken and noney representing its
value is given as conpensation. [363 A D F]

R C. Cooper v. Union of India, [1970] 3 SCR 530; Madhav
Rao Scindia v. Union of India : [1971] 3 SCR 9 reiterated.
State of Bihar v. Kaneshwar Singh, [1952] S.C. R 889; State
of Madhya Pradesh v. Ranojirao Shinde, [1968] 3 S.C.R  489;
di ssent ed;

Deoki nandan Prasad v. State of Bihar, [1971] © Suppl. S.C R
634; State of Punjab v. KR FErray & Sobhag Rai Mehta,
[1973] 2 S.C.R 405; State of Gujarat, v. Sri Anbica Mlls
Ltd., [1974] 3 S.CR 760 and Slat(, of Kerala v. The
Gnal i or Rayon Silk Mg. (Wg.) Co. Ltd., [1974] 1 S.C.R 671
fol | owed;

State of Madhya Pradesh v. Ranojirao Shinde, [1968] 3 S.C R
489; State of Bihar v. Kanmeshwar (Singh, [1952] S.C. R 889
and Bonbay Dyei ng and Manufacturing Co. Ltd. v. ‘State of
Bonbay, [1959] S.C.R 1122; explained; [1968] 3 'S.C.R 489
and [1952] S.C.R 889; held no I onger good I|aw.

(d) The debts due and owing fromthe Corporation-in respect
of annual cash bonus were clearly property of the enployees
within the neaning of Art. 31(2) and they could be
conpul sorily acquired under Art. 31(2). Simlarly their
right to receive cash bonus for the period fromthe date of
conmencemnent of the inpugned Act upto March 31, 1977 was a
| egal right enforceable through Court of |aw [360 B-C]

(a) Property within the nmeaning of Arts. 19(1)(f) and 31(2)
conprises every formof property, tangible or intangible,
including debts and choses in action such is unpai d
accunul ati on of wages, pension, cash grants etc. [360 A

R. C. Cooper v. Union of India, [1970] 3 S.C.R 530; H H
Mahar aj adhi raj a Madhay Rao Jiwaji Rao Scindia Bahadur & Ors.
v. Union of India, [1971] 3 SSCR 9; State of MP. v.
Ranojirao Shinde & Anr., [1968] 3 S.C.R 489; Deoki nandan
Prasad v. State of Bihar, [1971] Supp. S.C. R 634; State of
Punjab v. K R Erry & Sobhag Rai Mehta, [1973] 2 S.CR
485; and State of Gujarat & Anr v. Shri Ambica MIIls Ltd.,
Ahmedabad, [1974] 3 S.C.R 760 referred to.

4(a) The contention of the Corporation that when ownership
of a debt is transferred it continues to exist as a debt but
that when the debt is extinguished it ceases to exist as a
debt and that extinguishnent of a debt does not therefore
i nvol ve transfer of ownership of the debt to the debtor is
not well founded. \Where, by reason of extinguishnment of a
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right or interest of a person, detrinent is suffered by him
and a corresponding benefit accrues to the State, there
woul d be transfer of ownership of such right or interest to
the State. The question would always be : who is the
beneficiary of the extinguishment of the right or interest
effectuated by the law ? If it is the State, then there
woul d be transfer of ownership of the right or interest to
the State, because what the owner of the right or interest
woul d | ose by reason of the extinguishment would be the
benefit accrued to the State [367 H, 368 B-(]

(b) Extinguishnent of the debt of the creditor with
correspondi ng benefit to the State or State owned/controlled
Corporation would involve transfer of ownership of the
amount representing the debt fromthe fornmer to the latter.
This is the real effect of extinguishment of the debt and by
garbing it in the form of extinguishnent, the State or State
owned/ controll ed Corporation cannot obtain benefit at the
cost of the creditor and yet avoid the applicability of

339

Art. 31(2). The verbal veil constructed by enploying the
device of extingui shment of debt cannot |lot permitted to
conceal or hide the real nature of the transaction [368 F-B]

JUDGVENT:

ORIG NAL JURISDICTION: Wit Petitions Nos. 108 and 174-177
of 1976.

(Under Article 32 of the Constitution of India).

R K. Garg, S. C. Agarwal a & Aruneshwar ~CGupta for the
petitioners in W 108

Sommath Chatterjee, P. K Chatterjee & Rathin Das for the
petitioners in 174-77

S. V. CGupte, Attorney Genl., U R Lalit, R N Sacluhey &
A. Subhashini for r. 2 in all the Wps.

S. V. CQupte, Attorney Gent. & D. N Mshra for rr. 2 & 3
in W 108 and rr. 2-4 in WP 174-77.

P. S. Khera for the Intervener (AIN LIC Enployees
Feder ati on)

The foll owi ng Judgnents were delivered

BEG C.J.-The Life Insurance Corporation was constituted
under the Life |Insurance Corporation Act 31 of 1956
(hereinafter to be referred to as "the Act"). On 1-6-1957,

the Central Governnent issued, under s. 11 (1) of the Act,

an order prescribing the 'Pay scal es, dearness all owance and
conditions of service applicable to-Class 1Il and IV
enpl oyees. Among these conditions it is, stated that no
bonus woul d be paid but anmenities |ike insurance and nedi ca

treatnent free of cost would be provided. On 26-6-1959, an
order was passed by the Central Governnent under s. 11(2) of
the Act, anending para 9 of the 1957 Order inasnuch as it
was provided that bonus other than profit sharing  bonus
would be paid to the enployees drawing the salary not
exceeding Rs. 5001- per nonth. On 2nd of July 1959, ‘there
was. a settlement between the L.1.C. and the enployees
providing for paynent of cash bonus at the rate of
one- and- a- hal f nonth’'s basic salary which was to be
effective from 1-9-1956 and valid upto 31-12-1961. 1In July
1960, regulations were framed under section 49 to regulate
the conditions of service of classes of enployees and
regul ation 58 provided for paynent of non-profit sharing
bonus to the enployees. Oders were again passed on 14-4-
1962 and 3rd August 1963, the effect of which was to renove
the restriction of Rs. 5001- for eligibility for payment of
bonus. On 29th January 1963, another settlenent was arrived
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at between the L.I1.C. and its enployees for paynent of cash
bonus at the rate of one-and-a-half nonth’s basic salary.
This was to continue in operation until 31st March 1969. On
20th June 1970, a third settlement was reached for paynent
of cash bonus at the sane rate which was to be effective
upto 31st March 1972. On 26-6-1972, a fourth settlenent for
paynment of cash bonus at the rate of 10 per cent of gross
wages (basic and special pay and dearness allowance) was
nmade effective from 1st "April 1972 to 1973. On  21st
January 1974 and 6th February 1974, settlenents for paynent
of cash bonus at 15 per cent of gross wages, valid for four
years from 1st April 1973 to 31st March 1977, were reached.
It is clear that this so called "bonus" did not depend upon
profits earned but was nothing short of increas-
340
ed wages. The settlements were approved by the Board of
Directors of the L:1.C ~and also by the Central Governmnent.
On 29th March, 1974, a circular was issued by the L.1.C for
paynment of bonus in accordance with the settlenent along
with the salary in April. In April 1974, the paynent of
bonus for the year 1973-74 was actually nade in accordance
with the settlenment. Again, in April 1975, *bonus for the
year 1974-75 was made in accordance. with the settlenents.
On 25th Septenber ~ 1975, however, a Paynent of Bonus
Amendnent O di nance was pronul gat ed. On  26-9-1975, the
L.I1.C. issued a circular stating that, as the paynent of
bonus was being reviewed in the |ight of the O dinance, and,
on 22nd of March, 1976, paynent of bonus for the year 1975-
76 was to, be withheld until a final decision was) taken
Against this, a wit petitionwas filed in the; H gh Court
of Calcutta. On 21st May 1976, the Calcutta Hgh Court
passed an order recognising the right ~of petitioners to
paynment of bonus for the year 1975-76 which had ' becone
payabl e along with the salary in April 1976 and ordered that
it must be paid to the enployees. Apparently, bonus was
treated as part of the right of the petitioners to property
protected by Article 19( and 31(1) of the Constitution. On
29th May 1976, the Life Insurance Corporation Mdification
of Settlenent Act 1976 was enacted by Parlianent denying to
the petitioners the right which had been recogni sed by the
settlenents, approved by the Central Government -and acted
upon by the actual paynment of bonus to the enployees, and,
finally, <converted into right under the decision of the
Cal cutta Hi gh Court on 21st May 1976.
Provisions. of section 1 1 (2) nay read as foll ows
"(2) Wiere the Central Government is satisfied
that for the purpose of securing uniformty in
the scal es of remuneration and the other terns
and conditions. of service applicable to
enpl oyees of insurers whose controlled /busi-
ness has been transferred to, and vested in
the Corporation, it is necessary so to do, or
that, in the interests of the Corporation and
its policy-holders,, a reduction in the
remuneration payable, or a revision of the
ot her terms and conditions of service
applicable, to enpl oyees or any class of them
is called for, the Central GCovernnent may,
notw t hstanding anything contained in sub-
section (1), wor in the Industrial D sputes
Act, 1947, or in any other law for the tine
being in force, or in any award, settlenent or
agreenment for the tinme being in force, alter
(whet her by way of reduction or otherw se) the
remuneration and the other terns and
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conditions. of service to such extent, and in
such manner-as it thinks fit; and if the
alteration is not acceptable to any enployee,
the Corporation nmay terminate his enpl oynment
by gi ving hi m compensati on equi valent to three
nont hs’ remuneration unless the contract of
service wth such enployee provides for a
shorter notice of termnation

Expl anation :-The conpensation payable to an
enpl oyee under this sub-section shall be in
addi tion to, and shall not affect, any
pension, gratuity, provident fund noney

341

or any other bhenefit to which the enpl oyee nay
be entitled under his contract of service."
Section 1 1 (2) of the Act shows that the Central Governnent
had ample power to revise the scales of remuneration and
other terms and conditions of service if it was satisfied
that the interest of the Corporation or the policy-holders
denmanded this. O course, such orders had to be passed as a
result of satisfaction _upon naterial placed before the
Central CGovernment relating to the interests of t he
Corporation or its policy holders. But, no such order was
passed. What was actual l'y done was that the Act was passed
to set aside the/'terms of the settlements which had been
i ncorporated in the Judgment inter-parties of the Calcutta
H gh Court.
The 'objects and reasons of the Act were set
out as follows
"The provisions of the Paynment of Bonus Act,
1965 do not apply to the enpl oyees enpl oyed by
the Life Insurance Corporation of I ndi a.
However, the Corporation has, as a natter of
practice, been paying bonus to its enployees.
The bonus to Class | and Class Il enpl oyees is
bei ng paid i n pursuance of agreements  between
the Corporation and such enpl oyees. The bonus
to Cass Il and ,C ass |V enpl oyees is / being
pai d under the terns of settlenent arrived
at between the Corporation and such enpl oyees

fromtime to time. |In ternms of the settlenent
arrived at between the Corporation and its
Class 11l and class IV enployees on 24th

January, 1974 under the |Industrial D sputes
Act, 1947, which is in force upto the  3lst
Mar ch, 1977, bonus is payable by t he
Corporation to its Class IlIl ~and” Cass 1V
enpl oyees at the rate of fifteen per cent, of
their annual salary w thout any maxi mum/limt.

2. It is proposed to set aside, with effect
fromthe 1st April, 1975, these provisions of
t he settl enent arrived at bet ween t he
Corporation and its Cass IlIl and Cass 1V

enpl oyees on 24th January, 1974 to enable the
Corporation to nmake ex gratia paynents to such
enpl oyees at the rates deternined on the basis
of the general Governnment policy for making ex
gratia paynments to the enployees of the non-
conpeting public sector undertakings.
3. The bill seens to, achieve the above
obj ect."
The statenent of objects and reasons discloses that the
purpose ,of the inpugned Act was to undo settlenments which
had been arrived at between the Corporation and Cass |1
and Cass |V enpl oyees on January 24 and February 6, 1974,
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and actually recognised by the order of the Calcutta High
Court. The question could well arise whether this was
really the exercise of a legislative power or of a power
conparable to that of an appellate authority considering the
merits of what had passed into a right to property

recogni sed by the This Court has decided in Shrimati Indira
Gandhi Vs. Ra
342

Narain(l) that even a constitutional amendnent cannot
aut hori se the assunption of a judicial power by Parlianent.
One of the tests laid down there was whether the decision is
of a kind which requires hearing to be given to the parties,
or, in other words, involves at least a quasi-judicia
procedure, which the Parlianment does not, in exercise of its
| egislative power, follow. A decision reached by the
Central Covernnment, under s. 11(2) of the Act, is the result
of a satisfactionon nmatters stated there and would inply
quasi -judicial procedure where the terns of a settlenment had
to be reviewed or revised. But, the legislative procedure,
fol | owed here, does not require that to be done. It would,
in any event, be unfair to adopt |egislative procedure to
undo such a settlement which had becone the basis of a
decision of a Hgh Court. “Even if legislation can renpve
the basis of a decision it has to do it by an alteration of
general rights of 'a class but not by sinply excluding two
specific settlenents between the Corporation and its
enpl oyees from the purview of the -section 18 of the
Industrial Disputes' Act, 1947, which had been held to be
valid and enforceable by a H gh Court. Such selective
exclusion could also offend Article 14.
If Parliament steps in to set aside such a settlenment, which
the Central Governnment could nmuch nore reasonably 'have
examned after going into the need for it or ‘for its
revision, the question also arises whether it violates the
fundanental right to property guaranteed under Article 19 (1
) (f ) of the Constitution, inasmuch as the right to get
bonus is part of wages and, by its deprivation, a judicially
recogni sed right to property is taken away and not saved by-
the provisions of Article 19 (6) of the Constitution? A
restriction wupon a right nmay even cover taking away of the
right to increased renuneration in the interests of the
general public. Were was the question of any restriction
here in the interests of the general public ? it seens a
pure and sinple case of a deprivation of rights of Cass 11
and Class TV enpl oyees without any apparent nexus wi th any
public interest.
The first hurdle in the way of this attack —upon the Act
undoing the settlenent wunder Article 19 (1)  (f) of the
Constitution placed before us what that the Act of /1976
notified on 29-5-1976 was passed during the energency.
Hence, it was submitted that Article, 358 of t he
Constitution is an absol ute bar against giving effect to any
right arising under Article 19 of the Constitution
Furthernore, it was submtted that the effect of the Act was
to wash off. the liability altogether after 1-4-1975 so that
not hing remai ned to be enforced after 1-4-1975.
The Act is a very short one of 3 sections. After defining
the settlenent as the one which was arrived at between the
Corporation and their workers on 24-1-1974 under section 18,
read with clause (p) of section 2, of the Industria
Di sputes Act, 1947 and the simlar further settlenent of
6-2-1974, section- 3 |ays down
(1) [1976](2)S.C R 347.
343

"Notwi t hstanding anything contained in the
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I ndustrial Disputes Act, 1947, the provisions
of each of the settlenents, in so far as they
relate to the paynment of an annual cash bonus
to every Cass, Ill and dass |V enpl oyees of
the Corporation at the rate of fifteen per
cent of his annual salary, shall not have any
force or effect and shall not be deenmed to
have any force or effect on and from 1st day
of April, 1975."
The object of the Act was, in effect, to take away the force
of the judgnent of the Calcutta H gh Court recognising the
settlenents in favour of Class IIl and O ass IV enpl oyees of
the Corporation. Rights under that judgnent could be said
to arise independently of Article 19 of the Constitution. |
find my self in conplete agreement with ny |earned brother
Bhagwati that to give effect to the judgment of the Calcutta
H gh Court is not the sane thing as enforcing a right under
Article 19 of the Constitution.. It may be that a right
under Article 19 of the Constitution becones linked up wth
the enforceability of the judgnent. Nevertheless, the two

could be viewed as separable sets of rights. |If the right
conferred by the judgment independently is sought to be set
aside, section 3 of the Act, would, in ny opinion, be

invalid for trenching upon the judicial power.
| may, however, observe that even though the real object of
the Act my be to set aside the result of the mandanus
i ssued by the Calcutta H gh Court, yet, the section does not
mention this object at all. Probably this was so because
the jurisdiction of a High Court and the effectiveness of
its orders derived their force fromArticle 226 of the
Constitution itself, These could not be touched by an
ordinary act of Parliament. Even if section 3 of  the Act
seeks to take away the basis of the judgnent of the Calcutta
Hi gh Court, wthout nmentioning it, by “enacting what nay
appear to be a law, yet, | think that, where the rights of
the citizen against the State are concerned, we shoul d adopt
an interpretation which upholds those rights. Ther ef or g,
according to the interpretation, | prefer to adopt the
rights which had passed into those enbodied in a judgnent
and became the basis of a Mandanus fromthe H-gh Court could
not be taken away in this indirect fashion.
Apart fromthe consideration nentioned above there are also
ot her considerations put forward, with his usual vehenence,
by M. R K Garg who relies upon the directive principles
of the State Policy as part of the basic structure of our
Constitution. At any rate, he subnits that in judging the
reasonabl eness of a provision the directive principles of
State policy can be used, as this Court has repeatedly done,
as criteria of reasonabl eness, and, therefore, of validity.
M. Garg bad relied strongly upon the provisions of Article
43 of the Constitution which says :
"43. The State shall endeavour to secure by
suitabl e |l egislation or economic O ganisation
or in any other way, to al | wor ker s,
agricultural, industrial or otherw se, work, a
living wage,, conditions of work ensuring a
decent standard
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of life and full enjoyment of Ileisure and
social and cultural opportunities and, in
particular, the State shall endeavour to

pronote cottage industries on an individual or
co-operative basis in rural areas."
He submits that Article 43 casts an obligation on the State
to secure a living wage for the workers and is part of the
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principles "declared fundanental in the governance of the
country". In other words, he would have us use Article 43
as conferring practically a fundanmental right which can be
enf or ced. I do not think that we can go so far as that

because, even though the directive principles of State
policy, including the very inportant general ones contained
in Article 38 and 39 of the Constitution, give the direction
in which the fundanmental policies of the State nust be
oriented yet, we cannot direct either the Central Governnent
or Parlianent to proceed in that direction. Article 37 says
that they "shall not be enforceable by any court, but the
principles therein |aid down are neverthel ess fundanmental in
the governance of the country and it shall be the duty of

the State to apply these principles in nmaking |aws." Thus,
even if they are not directly enforceable by a court they
cannot be declared ineffective. They have the Ilife and

force of fundamentals. ~The best way in which they can be,
wi t hout~ being directly enforced, given vitality and effect
in Courts of laws is to use them as criteria of
reasonabl'eness, and, therefore, of validity, as we have been
doing. Thus, if progress towards goals found in Articles 38
and 39 and 43 are desired, there should not be any,
curtail nent of wage rates arbitrarily without disclosing any
valid reason for /it as is. the case here. It is quite
reasonable, in ny opinion, to submt that the nmeasure which
seeks to deprive workers of the benefits of a settlenent
arrived at and assented to by the Central CGovernment, under
the provisions of the Industrial Disputes Act, should not be
set at naught by an Act designed to defeat ~ a particular
settl enent. If this be the purpose of the Act, as it
evidently 1is, it could very well be said to be contrary to
public interest, and, therefore, not protected by  Article
19(6) of the Constitution.
Furthermore, | think that the principlelaid down by this
Court in Union of India & Os. v. Ms.  |ndo-Afghan Agenci es
Ltd. (1) can also be taken into account in judging the
reasonabl eness of the provision in this case. It was held
there (at p. 385)
“Under our jurisprudence the Governnent is not
exenpt from liability to carry out the
representation nade by it as to its future
conduct and it cannot on sonme undefined  and
undi scl osed ground of necessity or expedi ency
fail to carry out the pronise solemly nmade by
it, nor claimto be the judge of its, own
obligation to the citizen on an ex parte
apprai sement of the circunstances in which the
obligation has arisen.”
(1) [1968] (2)S.C R 365.

34 5
In that case, equitable principles were invoked against the
CGover nrrent . It is true that, in the instant case, it is a

provision of the Act of Parliament and not nerely a
governmental order whose validity is challenged before us.
Nevert hel ess, we cannot forget that the Act is the result of
a proposal made by the Governnent of the day which, instead
of proceeding under section 11(2) of the Life Insurance
Corporation Act, chose to nake an Act of Par | i ament
protected by energency provisions. I  think that t he
prospects held out, the representati ons made , the conduct
of the Governnent, and equities arising therefrom may al
be taken into consideration for judging whether a particul ar
piece of legislation, initiated by the Government and en-
acted by Parlianent, is reasonable.

M. Garg has also strongly attacked section 3 of the Act as,
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violative of Article 14 of the Constitution which was also
not available to the petitioners during the energency. He

all eges that the Corporation has been nmaki ng very handsone
profits so that the question of jeopardising the interests
of the Corporation or Policyholders could not arise. He
submits that the Act is nothing mnore than sel ective
discrimnation practised against the lower levels of the
staff of the Life Insurance Corporation. | do not think
that these contentions are devoid of force.
I amsorry that due to the very short interval left for me
to dictate my opinion in this case | have not been able to
fully set out the reasoning or to cite all the authorities I
woul d have |iked to have done. The pressure of work on hand
is too great. I have several judgnments to pronounce
tomorrow, the last day on which | shall have the authority
to participate as a Judge in the decisions of this Court. |
have, however, thought it to be my duty to indicate ny line
of thinking brieflyas | have nmy doubts whether Article
31(2A) 'is not an effective answer to conplete reliance upon
Article 31(2) of the Constitution.
It is true that the right to receive bonus which had been
recogni sed by the Central Government both by its orders and
conduct under a settlenment is a right to property.
Nevert hel ess, since acquisition is defined by Article 31(2A)
of the ’'Constitution, | seriously doubt whether t hat
definition of acquisition really satisfied by the facts in
the case before us. | The provision reads as follows :
"31(2A) \Where a |l aw does not provide for the
transfer of the  ownership or right to
possession of any property to the State or to
a Corporation evened or controlled by the
State, it shall not be deened to provide for
the conpul sory acqui sition or requisitioning,
of property, notwithstanding that it deprives
any person of his property."
| have, however, no doubt that the conclusion reached by ny
| earned brother Bhagwati is quite correct inasnmuch’/ as the
benefits of the rights recognised by the judgnent of the
Calcutta High Court could not be indirectly taken away by
section 3 of the Act selectively directed against specified
settlenents only.
346
I think that section 3 of the inpugned Act is struck by the
provisions of Article 19(1) (f) of the Constitution and not
saved by Article 19(6) of the Constitution. It is also
struck by Article 14. |If the fundanental rights guaranteed
by Articles 14 and 19 are not suspended, but their operation
is only suspended, a view which | expressed inn. A D. M
Jabal pur v. Shivkant Shukla(l) the effect of the  suspension
is to restore the status quo ante. Wuld this not mean that
only the validity of an attack based on Articles 14 and 19
is suspended during the Energency ? But, once this enbargo
is lifted Articles 14 and 19 of the Constitution whose use
was suspended, would strike down any | egislation which would
have been bad. In other words, the declaration of
invalidity is stayed during the energency. Both Articles
358 and 359(1A) provide that, as soon as a proclamation of
emergency ceases to operate, the effect of suspension nust
vani sh "except as respects things done or omitted to be done
before the | aw so ceases to have effect™
The things done or omitted to be done could certainly not
nean that the rights conferred under the settlenents were
washed off conpletely as the |learned Attorney GCenera
suggested. To hold that would be to convert the suspension
of invalidity into a validation of law made during the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 35

enmer gency. If the lawwas not validated but only its
i nvalidation was suspended, we should not give any w der
effect to the suspension. I think we should interpret
"things done or omtted to be done" very narrow y. | f

this be so, it means that the settlenents are not to be deened

to be wped off. No doubt payments under them were
temporarily suspended. This nmust obviously mean that no
paynment could be demanded under them during the energency,
but, as soon as the energency was over, the settlenents
would revive and what could not be denanded during the
emergency would becone payable even for the period of

emergency for which paynent was suspended. O herwi se the
enactment will have effect even after the energency had
ceased. This would clearly be contrary to the express
provisions of Article 358 and 359(1A). In other words,

valid clains cannot be washed off by the emergency per se.
They can only be suspended by a |aw passed during the
operation of Article 358 and 359(1A) of the Constitution

For the reasons given above, | reach the sane conclusion as
ny | earned brother Bhagwati although perhaps by a difference
route. concur in the final order made by mny | earned Brother

Bhagwat i .
BHAGMATI, J.-These wit petitions are filed by enpl oyees of
the Life I nsurance Cor por ati on chal | engi ng the

constitutional validity of the Life Insurance Corporation
(Modification of Settlenent) Act, 1976.  Thi's unusual piece
of | egislation was enacted by Parlianment during t he
emergency at a tine when there could hardly be any effective
debate or discussion.and it sought to render ineffective a
sol emm and deliberate Settlenment arrived at between the Life
I nsurance Corporation and four different associations of its
enpl oyees for paynment of cash bonus. It is “necessary, in
order to appreciate the various

(1) AT.R 1976 S.C. 1207-[1976] Suppl.  S.C.R 172,
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contentions arising in the wit petitions to recapitulate
briefly the facts leading up to the enactnment of the Life
I nsurance Corporation (Modification of Settlenent) Act,
1976, hereinafter referred to as the inmpugned Act.

The Life Insurance Corporation is a statutory authority
established wunder the Life Insurance Corporation Act, 1956
and wunder section 6 it is the general duty of the Life
I nsurance Corporation to carry On life insurance business,
whether in or outside India, and it is required to  so

exercise its powers as to secure that- life insurance
busi ness is developed to the best advantage of t he
conmuni ty. It is not necessary to refer to the various

provisions of the Life Insurance Corporation Act, 1956 which
define the powers, duties and functions of  the Life
I nsurance Corporation Act, since we are not concerned’ wth

them in these wit petitions. It would be enough'to refer
to section 49 which confers power on the Life |nsurance
Corporation to make regulations. ' Sub-section (1) of ' that

section provides that the Life Insurance Corporation may,.
with the previous approval of the Central Government, nake
regul ations, not in consistent with the Act, "to provide for
all matters for which provision is expedient for the purpose
of giving effect to the provisions" of the Act and sub-
section (2) enacts that in particular and without prejudice
to the generality of the power conferred under sub-section
(1), such regul ations may provide for-
"(b) the method of recruitnment of enployees
and agents of the Corporation and the ternmns
and conditions of service of such enpl oyees or
agents;
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(bb) the terns and conditions of service of
persons who have becone enployees of the
Corporation wunder subsection (1) of section
11;"
The Life Insurance Corporation has in exercise of the power
conferred under clauses (b) and (bb) of sub-section (2). of
section 49 and with the previous approval of the Centra
CGovernment, mnmde the Life |Insurance Corporation (Staff)
Regul ations, 1960 defining the terms and conditions of
service of its enployees. There is only one Regulation
which is material for our purpose, and that is Regulation 58
which is in the followi ng terns
"The Cor por ati on may, subject to such
directions as the Central Governnent nay
i ssue, grant non-profit sharing bonus to its
enpl oyees and the paynent thereof, including
conditions of eligibility for the bonus, shal
be” regulated by instructions issued by the
Chairman fromtinme to tinme."
We have set-out Regulation 58 in its present formas that is
the formin which it stood throughout the relevant period.
It will be amtter for consideration as to what is the
effect of this Regulation on the Settlenent arrived at
between the Life Insurance Corporation and its enployees in
regard to bonus.
348
It appears that right from 1959 Settlenment were arrived at
between the Life lnsurance Corporation and ‘its enployees
from tine to tine inregard to various matters relating to
the ternms and conditions of service of dass Ill and d ass
IV enployees including bonus payable to them The |last of
such Settlenment dated 20th June, 1970, as nodified by the
Settlement dated 26th June, 1972, expired on 31st ' March
1973. Thereupon four different associations of enpl oyees of
the Life Insurance Corporation submtted their charter of
demands for revision of scales of pay, allowances and other
terms and conditions of service on behalf of Class /Il and
Class |V enpl oyees. The Life Insurance Corporation carried
on negotiations with these associations. between July 1973
and January 1974 at which there was free and frank —exchange
of views in regard to various matters including the
obligation of the Life Insurance Corporation to the policy-
hol der s and; . the conmuni ty and ultimately t hese
negotiations culmnated in a Settlenment: dated 24t h January,
1974 between the Life Insurance Corporation and these
associ ations. The Settlenent having been arrived at ot her--
wise than in the course of conciliation proceeding, was
bi nding on the parties under section 18, sub-section (1) of
the Industrial Disputes Act, 1947 and since the  four
associations which were parties to the. enployees, the
Settl ement was binding on the Life Insurance Corporation and
all its dass Ill and O ass |V enpl oyees. The Settl enent
provided for various matters relating to the terms and
conditions of: service but we are concerned only with Cause
(8) which made provision in regard to bonus. That clause
was in the followi ng terns
“(i) No profit sharing bonus shall be paid.
However, the Corporation may, subject to such
directions as the Central Government may issue
from tine to time, grant any other kind of

bonus to its Cass Il & IV enpl oyees.
(ii) An annual cash bonus will be paid to al
Class |1l and’ Cass |V enployees at the rate

of 15% of the annual salary (i.e. basic pay
i ncl udi ng of,special pay, if any, and dearness
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al l owance and additional dearness allowance)
actually drawn by an enployee in respect of
the financial year to which thebonus rel ates.
(iii) Save as provided herein all other ternmns
and conditions attached to the adm ssibility
and paynent of bonus shall be as laid down in
the Settlement on bonus dated tile 26th, June,
1972."

It is also necessary to reproduce here Clause (12) as that

has some bearing on the controversy between the parties

"PERI OD OF SETTLEMENT:

(1) This Settlenent shall be effective from1st April, 1973
and shall be for a period of four years, i.e., from 1st
April,, 1973 to 31st March, 1977.
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(2) The terns of this Settlenent shall be
subject to the approval of the Board of the
Corporation and the Central Governnent.

(3) This Settlement disposes of all the
demands rai sed by the workmen for revision of
terms and conditions of their service.

(4) Except as otherw se provided or nodified
by this Settlement, the worknen shall continue
to be governed by all the terns and conditions
of service as set forth and regulated by the
Life Insurance Corporation of. India (Staff)
Regul ations, 1960 as also the adm nistrative
instructions issued fromtinme to time and they

shal I, “subject to the provisions t her eof
i ncluding _any period of operation specified
therein be entitled to, t he benefits

t her eunder . "
It was common ground between the parties that the Settl enent
was approved by the Board of the Life Insurance Corporation
as also by the Central Governnent and the Chief of Personne
by his GCircular dated 12th March, 1974 intimated to the
Zonal and Divisional WMnagers that the approval of the
Central Governnent to the Settlenent having been  received
the Life Insurance Corporation should proceed to inplenent
the ternms of the Settlenment. The Executive Director also
i ssued a circular dated 29th March, 1974 cont ai ni-ng
adm nistrative instructions in regard to, paynent of —cash
bonus under clause 8 (ii) of the Settlenent. These
adm nistrative instructions set out directions in regard to
Various matters relating to paynent of cash bonus and of

these, two are material. One was that in case of retirenent
or death, salary up to the date of <cessation of service
shall be taken into account for the purpose of | deternining

the anount of bonus payable to the enployee, or. his  heirs
and the other was that the bonus shall be paid along wth
the salary for the nonth of April, but in case of retirenent
or death, paynment will be nade "soon after the contingency".
There was no dispute that for the first tw years, 1st
April, 1973 to 31st March, 1974 and 1st April, 1974 to  31st
March, 1975, the Life Insurance Corporation paid bonus to
its Class Il and Cass |V enployees in accordance with the
provisions of Clause 8(ii) of the Settlenent read with the
administrative instructions dated 29th March, 1974. But
then cane the declaration of emergency on 26th June, 1975
and troubl es began for Class IIl and Cass IV ,enployees of
the Life Insurance Corporation.

On 25th Septenber, 1975 an Ordi nance was pronul gated by the
President of India called the Payment of Bonus (Amendrent)
Ordi nance, 1975 which came into force with imedi ate effect.
Subsequently, this O dinance was replaced by the Payment of
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Bonus (Amendnent) Act, 1976 which was brought into force
with retrospective effect fromthe date of the O dinance,
nanel vy, 25t h Sept enber, 1975. Thi s anmendi ng | aw
considerably curtailed the rights of the enployees to bonus
in industrial establishnents, but it had no inpact so far as
the enployees of the Life Insurance Corporation wer e
concerned since the original Paynent of Bonus Act was not
applicable to the life Insurance Corporation by reason of
section 32 which exenpted the Life Insurance

L5-277SCl/ 78
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Corporation from its operation. The Central Governnent,
however, decided that the enpl oyees of establishnments which
were not covered by the Payment of Bonus Act would not be
eligible for paynment of ‘bonus but ex-gratia cash paynment in
l[ieu of bonus would be made "as nmay be determined by the
Government taking into account the wage |evel, financial
circunmstances etc. in each case and such paynent wll Dbe
subj ect to a nmaxi mum of 10% and pursuant to this decision

the Life Insurance Corporation was advised by the Mnistry
of Finance that no further paynent of bonus should be made
to the enployees "without getting the same cleared by the
Gover nment . The Life Insurance Corporation thereupon by
its Circular dated 26th Septenber, 1975 inforned all its
offices that since the question of paynment of bonus was
being reviewed in the light of the Bonus Ordinance dated
25th Septenber,, ' 1975, no bonus should be paid to the
enpl oyees "under ‘the existing provisions ‘until further
i nstructions"”. The’ Al -1 ndia I nsur ance Enpl oyees’
Associ ation protested against this stand taken by the Life
| nsur ance Corporation-and —pointed out~ that the Life
I nsurance Corporation was bound to pay bonusin accordance
with the terns of the Settlenent and the direction not to
pay bonus was clearly illegal and wunjustified. The Life
I nsurance Corporation conceded that paynent of bonus was
covered by the settlement but contended that it was |/ subject
to such directions as the Central Governnent mght |issue
from time to time and since the Central Government had
advised the Life Insurance Corporation not to nmke any
paynment of bonus without their specific approval, the Life
I nsurance Corporation was justified in not maki ng paynent to
the enployees. This stand was taken by the Life |Insurance
Corporation in its letter dated 7th February, 1976 addressed

to, the All India Insurance Enpl oyees’ Association and this
was followed by a Crcular dated 22nd Mar ch, 1976
i nstructing al | the offices of the Life I'nsurance
Corporation not to make payment by way of bonus.

The All-India |nsurance Enpl oyees’ Association and  sone

others thereupon filed wit petition No. 371 of 1976 in the
Hi gh Court of Calcutta for a wit of Mandanus and
Prohi bition directing the Life Insurance Corporation to act
in accordance with the ternms of the Settlement dated 24th
January. 1974 read with the admnistrative instructions
dated 29th March, 1974 and to rescind or cancel the
Crcul ars dated 26th Septenber, 1975, 7th February, 1976 and
22nd March, 1976 and not to refuse to pay cash bonus to
Class Il and Cass IV enployees along with their salary for
the nonth of April 1976 as provided by the Settlenent read
with the administrative instructions. The wit petition was
resisted by the Life Insurance Corporation on various
grounds to which it is not necessary to refer since we are
not concerned with the correctness of the judgnent of the
Cal cutta Hi gh Court disposing of the wit petition. Suffice
it to state, and that is material for our purpose, that by a
j udgrment dated 21st My, 1976 a Single Judge of the Calcutta
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H gh Court allowed the wit petition and issued a wit of
Mandanus and Prohibition as prayed for in the wit petition

The Life Insurance Corporation preferred a Letters Patent
Appeal agai nst the judgment of the |earned Single Judge but
in the mean time the impugned Act bad already cone into
force and it was, therefore, stated on behalf of the Life
I nsurance Corporation before the Division Bench that there
was

351

no necessity for proceeding with the appeal and hence the
Di vi sion Bench made no order in the appeal. The result was
that the judgment of the learned Single Judge renained
intact : with what effect, is a matter we shall presently
consi der.

On 29th May, 1976 Parlianent enacted the inpugned Act
providing inter alia for nodification’ of the Settlenent
dated 24th January, 1974 arrived at between the Life
I nsurance Corporation and its enpl oyees. The inpugned Act
was a very short statute consisting only of three sections.
Section 1 gave the short title of the inpugned Act, section
2 contained definitions ~and section 3, which was the
operative section, provided as follows :
"Notwi t hstanding anything contained in the
I ndustrial D sputes Act, 1947, the provisions
of the settlenment in so far as they relate to
the paynent of an annual cash bonus to every
Class IlIl and dass 1V enployees of the
Corporation at the rate of fifteen per cent,
of his annual salary, shall not have any force
or effect and shall not be deened to have had
any force or effect on and fromthe 1st day of
April, 1975."
Since the inpugned Act did not set at naught the  entire
settlenent dated 24th January, 1974 but nerely rendered
wi t hout force and effect the provisions of the Settlenent in
so far as they related to paynent of annual cash bonus to
Class 11l and Cass |V enployees and that too not from the
date when the Settlenent becane operative but from 1st
April, 1975, it was said to be a statute nodi fying the pro-
visions of the Settlenment. The plain and undoubted effect
of the inpugned Act was to deprive Class IIl and Cdass IV
enpl oyees of the annual cash bonus to which they were
entitled under clause 8(ii) of the Settlenent for the  years
1st April, 1975 to 31st March, 1976 and 1st April, 1976 to 3
1 St March, 1977 and therefore, two of +the associations
along with their office bearers field the present wit peti-
tions challenging the «constitutional validity of t he
i mpugned Act.
There were two grounds on which the constitutionality of the
i mpugned Act was assailed on behalf of the petitioners and
they were as follows :
A The right of Cass Il and Cdass TV
enpl oyees to annual cash bonus for the ‘years
1st  April, 1975 to 31st March, 1976 and 1st
April, 1976 to 31st March, 1977 under clause
8(ii) of the Settlenment was property and since
the inpugned Act provided for conpul sory
acquisition of this property wi thout paynent
of conpensati on, the inpunged Act was
violative of Article 31(2) of the Constitution
and was hence null and void.
B. The i mpugned Act deprived Cass Il and
Class |V enpl oyees of the right to annual cash
bonus for the years 1st April, 1975 to 31st
March, 1976 and 1st April, 1976 to 31st March
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1977 which was vested in them under clause
8(ii) of the Settlenent and there was,

t herefore, cl ear i nfringenent of their
fundanental right under Article
3 52

19(1) (f) and since this deprivation of the
right to annual cash bonus, which was secured
under a Settlenent arrived at as a result of
col l ective bargaining and with full and mature
del i beration on the part of the Life |Insurance
Corporation and the Central Covernment after
taking into account the interests of the
policy-holders and the conmunity and with a
view to approxinmating towards the goal of a
living wage as envisaged in Article 43 of the
Constitution, ampunted to an unr easonabl e
restriction, the inpugned Act was not saved by
Article 19(5) and hence it was liable to be
struck down as invalid.
We shall proceed to consider these grounds in the order in
whi ch we have set them out, though we may point out that if
ei ther ground succeeds, it woul d be unnecessary to consider
the other.
But before we proceed, further, it would be convenient at
this stage to refer  to one other contention of the
petitioner based on the judgnent of the Calcutta H gh Court
in Wit Petition No. 371 of 1976. The contention was that
since the Calcutta H gh Court had by its judgnent dated 21st
May, 1976 issued a wit of Mandamus directing the Life
I nsurance Corporation to pay annual cash bonus to Class |1
and C ass |V enployees for the year 1st April, 1975 to 3lst
March, 1976 along with their salary for the nonth of  April,
1976 as provided by the Settlenment and this judgnment had be-
cone final by reason of withdrawal of the Letters Patent
Appeal preferred against it, the Life Insurance Corporation
was bound to obey the wit of Mandanus and to pay annua
cash bonus for the year 1st April, 1975 to 31st March, 1976
in accordance with the terms of <clause 8(ii) of the
Settl ement. It is, no doubt, true, said the petitioners,
that the inpugned Act, if valid, struck at clause 8(ii) of
the Settlement and rendered it ineffective and wi thout force

with effect from1st April, 1975 but it did not have the
ef fect of absolving the Life Insurance Corporation from its
obligation to carry out the wit of Mandwnus. There was,

according to the petitioners, nothing in the inpugned Act
which set at naught the effect of the judgnent ~of the
Calcutta Hi gh Court or the binding character of the wit of
Mandanus issued against the Life Insurance  Corporation
Thi s contention of the petitioners requires seri ous
consideration and we are inclined to accept it.

It is significant to note that there was no reference to the
judgrment of the Calcutta High Court in the Statenent of
nj ects and Reasons, nor any non-obstante clause referring
to a judgrment of a court in section 3 of the inpugned Act.
The attention of Parlianent does not appear to have been
drawmn to the fact that the Calcutta Hi gh Court had already
issued a wit of Mandanus commanding the Life Insurance
Corporation to pay the amount of bonus for the year 1st
April, 1975 to 31st March, 1976. It appears t hat
unfortunately the judgment of the Calcutta H gh Court
remai ned al nost unnoticed and the inpugned Act was passed in
i gnorance of that judgnent. Section 3 of the inpugned Act
provi ded that the provisions of the Settlenent in so far as
they relate to paynment of annual cash bonus to Cass |1
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and Cass |V enployees shall not have any force or effect
and shall not be deened to have had any force or effect from

1st  April, 1975. But the wit of Mandamus issued by the
Calcutta High Court directing the Life Insurance Corporation
to pay the anpbunt of bonus for the year 1st April, 1975 to
31st March, 1976 renai ned untouched by the inpugned Act. So
far as the right of Class IlIl and Class |V enployees to
annual cash bonus for the year 1st April, 1975 to 3lst

March, 1976 was concerned, it becane crystallised in the
judgrment and thereafter they becane entitled to enforce the
wit of Mandanmus granted by the judgnent and not any right
to annual cash bonus under the settlenent. This right under

the, judgment was not  sought to be taken away by the
i mpugned Act. The judgrment continued to subsist and the
Life Insurance Corporation was bound to pay annual cash
bonus to Cass Ill and Cass |V enpl oyees for the year 1st
April, 1975 to 31st March, 1976 in obedience to the wit of
Mandanus. The ~error conmtted by the Life. I nsur ance

Corporation was that it withdrew the Letters Patent Appea

and allowed the judgnent of the |earned Single Judge to
becorme final. By the timethe Letters Patent Appeal came up
for hearing, the inpugned Act had already cone into force
and the Life Insurance Corporation could, therefore, have
successfully contained in the Letters Patent Appeal that,
since the Settlenent, in as far as it provided for paynent
of annual cash bonus, was annihilated by the inpugned Act
with effect fromi1st April, 1975, Cass Il and Cass |V
enpl oyees were not ‘entitled to annual cash bonus for the
year 1st April, 1975 to 31st March, 1976 and hence no wit
of Mandanus could issue directing the Life I nsur ance
Corporation to nmke paynent of such -bonus. | f such
contention had been raised, there is little doubt, ' subject
of course to any constitutional challenge to the validity of
the inpugned Act, that the judgnent of the I|earned Single
Judge would have been wupturned and the Wit petition
di sm ssed. But on account of some inexplicable  reason

which is difficult to appreciate, the Life I'nsur ance
Corporation did not press the Letters Patent Appeal and the
result was that the judgnent of the learned Single Judge
granting wit of Mandanus becane final and binding on the
parties. It is difficult to see how in these circunstances
the Life Insurance Corporation could claimto be absolved
fromthe obligation inposed by the judgnent to carry out the
Wit of Mandanus by relying on the inmpugned Act.

The Life Insurance Corporation |eaned heavily on t he
decision of this Court in Shri Prithvi Cotton MIIls Ltd. .
Broach Borough Municipality(’-) in support of .its contention
that when the settlenment in so far as it provided for
paynment of annual cash bonus was set at naught by the
i mpugned Act with effect fromi1st April, 1975, the basis on
which the judgment proceeded was fundanentally altered and
that rendered the judgrment ineffective and not binding on
the parties. W do not think this decision |ays down any
such wi de proposition as is contended for and on behalf  of
the Life Insurance Corporation. It does not say that
whenever any actual or legal situation is altered by
retrospective legislation, a judicial decision rendered by a
court on the basis of such factual or legal situation prior
to the alteration, would

(1) [1970]1 Ss.C R 388.
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strai ghtaway, wthout nore, cease to be effective and
bi nding on the parties. It is true that there, are certain

observations in this decision which seemto suggest that a
court decision may cease to be binding when the conditions
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on which it is based are so fundanentally altered that the
deci si on could not have been given in t he altered
ci rcunst ances. But these observations have to be read in
the 1light of the question which arose for consideration in
that case. There, the validity of the CGujarat Inposition of
Taxes by Miunicipalities (Validation) Act, 1963 was assailed
on behalf of the petitioners. The Validation Act had to be
enacted because it was held by this Court in Pat e

CGor dhandas Har govi ndas V. Muni ci pal Conmi ssi oner,
Ahmedabad( 1) t hat since section 73 of t he Bonbay
Muni ci pal ity Boroughs Act, 1925 allowed the Municipality to
levy a 'rate? on buildings or lands and the term’rate? was
confined to, an inposition on the basis of annual letting
value, tax levied by the Minicipality on |I|ands, and
buildings on the basis of capital value was invalid.
Secti on 3 of the Validation Act provi ded t hat
notw t hst andi ng anythi ng contained in any judgnent, decree
or order of a court or tribunal or any other authority, no
tax assessed  or purported to have been assessed by a
nmuni ci pality on the, basis of capital value of a building or
| and and inposed, collected or recovered by the municipality
at any tinme before the commencenent of the Validation Act

shall be deened to have invalidly assessed, i mposed,
collected or recovered-and the inposition, «collection or
recovery of the tax so assessed shall be valid and shall be

deened to have al ways been valid and shall not be called in
guestion nerely on the ground that the assessment the tax on
the basis of capital value of the building or |and was not
aut hori sed by | aw and accordi ngly any tax so assessed before
the comencenent of the Validation Act and leviable for a
period prior to such commencenent but not collected or
recovered before such comencenent may be collected or
recovered in accordance with the rel evant nunicipal law. It
will be seen that by section 3 of the  inmpugned Act the
Legi sl ature retrospectively inposed tax on building or |and
on the basis of capital value andif the tax was  already
i nposed, levied and collected on that basis, made the
i mposition levy, collection and recovery of the tax valid,
not wi t hst andi ng the decl aration by the Court that as ’'rate,
the levy was incompetent. This was clearly permissible to
the Legi sl ature because in doing so, the Legislature did not
seek to reverse the decision of this Court on the
interpretation of the word ’'rate,, but retrospectively
anmended the |law by providing for inposition of tax on I|and
or building on the basis of capital value and validated the
i mposition, levy, «collection and recovery of tax -on that
basi s. The decision of this Court holding the |levy of tax
to be inconpetent on the basis of the wunamended | aw,
therefore, becane irrelevant and could not stand in the way
of the tax being assessed, collected and recovered on/ the,
basis of <capital value under the law as retrospectively
anmended. That is why this Court held that the Validation
Act was effective to validate inposition, levy, collection
and recovery of tax on land or building on the basis  of
capital val ue. It is difficult to see bow this decision
given in the context of a validating statute can be of any
help to the life Insurance Corporation. Here, the judgnent
gi ven by the

(1) [21964] 2S.C R 608.
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Cal cutta Hi gh Court, which is relied upon by t he
petitioners, is not a nere declaratory judgnent holding an

impost or tax to be invalid, so that a validation statute
can renove the defect pointed out by the judgnent anending
the lawwith retrospective effect and validate such inpost
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or tax. But it is a judgnent giving effect to the right of
the petitioners to annual cash bonus under the Settl enent by
issuing a wit of Mandamus directing the Life Insurance
Corporation to pay the anpunt of such bonus. |f by reason
of retrospective, alteration of the factual or | ega
situation, the judgnment is rendered erroneous, the renedy
may be by way of appeal or review, but so long as the
j udgrment stands, it cannot be disregarded or ignored and it
nust be obeyed by the Life Insurance Corporation. W are,
therefore, of the viewthat, in any event, irrespective of
whet her the inpugned Act is constitutionally valid or not,
the Life Insurance Corporation is bound to obey the wit of
Mandanus issued by the Calcutta H gh Court and to pay annua
cash bonus for the year 1st April, 1975 to 31st March, 1976
to Cass Il and Cass I'V enpl oyees. Now, to the grounds of
constitutional chall enge
Re: Ground A :
Thi s ground raise-& the question whether the inmpugned Act is
violative of ~clause, (2) of" Article 31. This cl ause
provi des saf equards agai nst conpulsory acquisition or
requi sitioning of property by |aying down conditions subject
to which alone property may be compulsorily acquired or
requisitioned and at the date when the inmpugned Act was
enacted, it was in the follow ng terns
"No /'property shall be, conpulsorily acquired
or requisitioned save for a public purpose and
save by authority of a l'aw which provides for
acqui'siition or requisitioning of the property
for an amunt which may be fixed by such |aw
or which nmay be determ ned in accordance wth
such principles and given in such manner as
may be specified in such law, and no, such |aw
shall be called in questionin any court on
the ground that the anobunt so fixed or
determined is not-adequate or that the 'whole
or any part of suchampunt is to be given
ot herwi se than in cash
Clause (2) inthis formwas substituted in Article 31 by the
Constitution (Twenty-fifth Amendment) Act, 1971 and by this
amendi ng Act, clauses (2A) and (2B) were also-introduced in
Article 31 and they read as follows : -
"(2A) Were a, |aw does not provide for the
transfer of the ownership or right t o,
possessi on of any property to the State or to
a corporation owned or controlled by the
State, it shall not be deermed to provide for
the conpul sory acquisition or requisitioning
of Property, notwi thstanding that it does. any
person of his property.
(2B) Nothing in sub-clause (f) of clause (1)
of Article 19 shall effect any such lawas is
referred to in clause (2)
356
The argument of the petitioners was that the right of Cass
Il and Class |V enployees to annual cash bonus’ for the,
years 1st April, 1975 to 31st March, 1976 and 1st April
1976 to 31st March, 1977 under Act provided for |nsurance,
Corporation 12, it was a law providing for compul sory
acqui sition of property as contenpl ated under clause (2A) of
Article 31 and it was, therefore, required to neet the
challenge of Article 31, clause (2). The conpul sory
acquisition of the right to annual cash bonus’ sought to be
ef fectuated by the inpugned Act, said the petitioners, was
not supported by public purpose nor did the inpugned Act.
provide for payment of any conpensation for the same and
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hence the inmpugned Act was void as contravening clause (2)
of Article 21.

The first question which arises for consideration on this.
contention is whether the right of Class IlIl and Cdass |V
enpl oyees to 'annual cash bonus’ for the years 1st April
1975 to 31st March, 1976 and 1st April, 1976 to 31st March
1977 under the Settlement was property so as to attract the
inhibition of Article 31, clause (2). The Life Insurance
Corporation subnmitted that at the date when the, inpugned
Act was enacted, Cass IIl and Cass IV enployees had no
absolute right to receive 'annual cash bonus’ either for
the, year 1st April, 1975 to 31st March, 1976 or for the
year 1st April, 1976 to 31st March, 1977 and there was,
therefore,, no property which could be conpul sorily acquired
under the inpugned Act. The argument of the Life Insurance
Corporation was that the Life |Insurance Corporation (Staff)
Regul ati ons, 1960 which'laid down the terns and conditions
of services inter alia of dass |IIl and Cass IV enployees
did not contain any provision for paynent of bonus except
Regul ation 58 and since under this Regulation, grant of
annual cash bonus by thelife Insurance Corporation was
subject to such directions as the Central Governnent might

issue, the right of CassIll and Class |V enployees to
receive annual cash bonus could not be said to be an
absolute right. It was a right which was liable to, be set

at naught by any directions that mght be issued by the
Central CGovernnent and in fact the Central -Governnent did
issue a directionto the life Insurance Corporation not to
make paynent of bonus to the enployees "w thout getting the
same cl eared by the Governnent” and consequently, Cass 11
and C ass |V enpl oyees had noabsolute right to-clai mbonus.
The result, according to the Life Insurance Corporation
also followed on a proper interpretation of clauses '8 (i)
and 8(ii) of the Settlement, for it was clear on a proper
readi ng of these two cl auses that annual cash bonus | payable
to Class Il and dass |V enployees - under clause 8 (ii) was,
by reason of clause 8 (i) , subject to such directions as
the Central Governnent mght issue fromtine to tine and the
Central CGovernnent having directed that no further payment
of bonus should be made to the enployees, Class 111 and
Class TV enployees were not entitled to claim annual cash
bonus fromthe Life Insurance Corporation. —This argument of
the Life Insurance Corporation is plainly erroneous and it
is, not possible to accept it. Regulation 58 undoubtedly
says that non-profit sharing bonus may be granted by the
Settlement was property and since the inmpugned transfer of
the ownership of this right to the Life which was ’'State’
within the neaning of Article
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the Life Insurance Corporation to its enployees, subject to
such directions as the Central CGovernment may issue and,
therefore, if the Central CGovernnent issues a direction to
the contrary, nonprofit sharing bonus cannot be granted by
the Life Insurance Corporation to any class of enployees.
But here, in the present case, grant of annual cash bonus by
the Life |Insurance Corporation to Class Ill and Cass 1V
enpl oyees under clause 8(ii) of the Settlenent was approved
by the Central Government as provided it clause 12 and the
"direction contenplated by Regulation 58 was given by the
Central Covernnment that annual cash bonus may be granted as
provided in clause 8(ii) of the Settlenent. It was not
conpetent to the Central CGovernnent thereafter to issue
another contrary direction which would have the effect of
conpelling the Life Insurance Corporation to commt a breach
of its obligation under section 18, sub-section (1) of the
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Industrial Disputes Act, 1947 to pay annual cash bonus in
terns of clause 8 (ii) of the Settlement. Tunmina to clause
8(i) of the Settlenent, it is true that under this, clause
non-profit sharing bonus could be granted by the Life
I nsurance Corporation ’'subject to such directions as the
Central Governnent may issue fromtine to tine but these
words giving overriding power to the Central Governnent to
i ssue directions fromtinme to tinme are conspicuously absent
in clause 8(ii) and it is difficult to see bow they could be
projected or read into that clause,. Causes 8(i) and 8(i
are distinct and i ndependent clauses and while clause 8(i)
enacts a general provision that non-profit sharing bonus may
be paid by the Life Insurance Corporation to Class Ill and
Class |V enpl oyees subject to such directions as the Centra
Government mght issue fromtinme to time, clause 8(ii) picks
out one kind of non-profit sharing bonus and specifically
provi ded that annual cash bonus shall be paid to all d ass
1l and Class |V enpl oyees at the rate of 15 per cent of the
annual | salary and  this specific provision in regard to
paynment . ‘'of © annual cash bonus is nade subject to only the
approval —of the Central Government - which was adnmittedly
obtained. It is, therefore, clear that Cass Ill and d ass
IV empl oyees had absolute right to receive annual cash bonus
fromthe Life Insurance Corporation in terns of clause 8(ii)
of the Settlenent and it was not conpetent to the Centra
Covernment to issue any directions tothe Life |Insurance
Corporation to refuse or w thhold payment of ‘the sane.

It is true that under clause 8(ii) of the Settlement the
annual cast bonus for a particular year was payable at the
rate of 15 per cent. of the annual salary actually drawmn by
the enployee in respect of the financial year to which the
bonus, related and it would, therefore, seemthat the bonus
was payable at the end of. the year and not before, but it
was not disputed on behalf of the Life Insurance Corporation
that even an enpl oyee who retired or resigned before' the,
expiration of that year, as also the heirs of a deceased
enpl oyee who died during the. currency of the year, were
entitled to receive, proportionate bonus and ‘the Life
I nsurance Corporation in fact recognised this to be the
correct position in its admnistrative instructions dated
29th March, 1974 and actually paid proportionate bonus to
the retiring- or resigning enployee and the heirs; of the
deceased enpl oyee. The annual cash bonus payabl e under
clause 8(ii) of the Settlenment, therefore, accrued
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from day to-day, though payable in case of retirenent
resignation or death, on the happening of that contingency
and otherwi se, on the expiration of the year to which the
bonus related. There was thus plainly and unquestionably a
debt in respect of annual cash bonus accruing to each /d ass
1l or ass IV enployees fromday-to-day and consequently,
on the expiration of the year 1st April, 1975 to 31st March
1976, the annual cash bonus payabl e under clause 8(ii) of
the Settlenent was a debt due and owing from the Life
I nsurance Corporation to each Class Ill or Class |V enployee
and so also at the date when the inpugned Act cane into
force, each Cass Ill or Cass IV enployee was entitled to a
debt due and owing to him from the Life I nsur ance
Corporation in respect of the annual cash bonus from 1st
April, 1976 upto that date. The question is whether these
debts due and owing fromthe Life Insurance Corporation were
property of dass IIl and Cass IV enployees wthin the
meaning of Article 31(2). So also, was the right of each
Class |1l and Cass IV enpl oyee to receive annual cash bonus
for the period fromthe date of comencenent of the inpugned
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Act upto 31st March, 1977 property for the purpose of
Article 31(2) ? These questions we shall now proceed to
consi der, for on the answer to them depends t he
applicability of Article 31(2).

It is clear fromthe schene of fundanental rights enbodied
in Part Ill of the Constitution that the guarantee of the
right to property is contained in Article 19 (1) (f) and
clauses ( 1) and (2) of Article 31. It stands to reason
that ’'property’ cannot have one meaning in Article 19(1)
(f), another in Article 31 clause (1) and still another in
Article 31, <clause (2). ’'Property’ nust have the sane
connotation in all the three Articles and since these are
constitutional provisions intended to secure a fundanenta

right, they nust receive the widest interpretation and nust
be held to refer to property of every Kkind. Wi | e
di scussi ng the scope and content of Entry 42 in List 1l of
the Seventh Schedule to the Constitution, which confers
power on Parlianment and the Legislatures to legislate wth
respect to "acquisition and requisitioning of property" It
was J., 'speaking on behalf of the majority in R India(l)
t hat property which can be conpulsorily aqui red by
| egi slation wunder this Entry nmeans the "highest anything,
bei ng that right which one has to wth respect to
"acqui sition and requisition of property", it was pointed
out by Shah, C. Cooper v. Union of acquired by |legislative a
nman can have to | ands or tenenments, goods or chattels which
does not depend on another’'s courtesy : it i ncl udes
ownership, estates and interests in corporeal  things, and
also rights such as trade-marks, copyrights, ‘patents and
even rights in persona capabl e of transfer or transm ssion

such, as debts; and signifies a beneficial right to or a
thing considered as having a noney value, especially wth
reference to transfer or succession, and to their ‘capacity
of being injured". It would, therefore, seem ' that,
according to the decision of the mgjority in R C. Cooper’.s
case, debts and other rights in personam capable of transfer
or transmssion are property which can form the /subject-
matter of conpul sory acquisition.. And this would seemto be
unquestionable on principle, since even jurisprudentially
debts and other rights of action are property and there is

no
(1) [1970] 3 S.C.R 530.
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reason why they should be excluded fromthe protection of
the constitutional guarantee. H dayatullah, C. J., had

occasion to consider the true nature of debt in H H
Mahar aj adhi raj a Madhav Rao Jiwaji Rao Scindi a Bahadur & Ors.
v. Union of India(l) where the question was whether the
Privy Purse payable to the Ruler was property of. which he
could be said to be deprived by the Order of the President
withdrawing his recognition as Ruler. The |learned Chief
Justice, nmking a very penetrating analysis of the | jura
rel ationship involved, in a debt, pointed out that " a  debt
or a liability to pay noney passes through four stages.
First there is a debt not yet due. The debt has not yet
become a part of the obliger’s "things’ because. no net
liability has yet arisen. The Second stage is when the
l[iability may have arisen but is not either ascertained or

admi tted. Here again the ampunt due has not beconme a part
of the obligor’s things, The third stage is reached when the
liability is both ascertained and admtted. Then it is
property proper of the debtor in the creditor’s hands. The
| aw begins to recognise such property in insolvency, in
, deal i ng with it in fraud of creditors, f raudul ent

preference of one creditor against another, subrogation,
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equi tabl e estoppel, stoppage intransitive etc. A credit-
debt is then a debt fully provable and which is fixed and
absolutely owing. The last stage is when the debt becones a
j udgrment debt by reason of a decree of a Court." and apply-
ing this test, concluded that the Privy Purse would be
property and proceeded to add : "As, soon as an
Appropriation Act is passed there is established a credit-
debt and the outstanding Privy Purse becones the property of
the Ruler in the hands of CGovernment. It is also a sum
certain and absolutely payable." Since the effect of the
Order of the President was to deprive the, Ruler of his
Privy Purse which was his property the | earned Chief Justice
held that there was infringenent of the fundanental right of
the Ruler under Article 3 1 (2). Hegde, J., also pointed
out in a separate but concurring judgnent that since the
right to get the Privy Purse was a legal right "enforceable

through the courts", it was undoubtedly property and its
deprivation was sufficient to, found a petition based on
contravention of Article 31(2). It was also held by this

Court in State of Madhya Pradesh v. Ranajirao Shinde & Anr.
(2) that - a right to receive cash grant annually from the
State was property within the, nmeaning of that expression in
Article 19(1)(f) and clause (2) of Article 31. The right to
pension was also regarded as property for the purpose of
Article 19(1) (f) by the decisions of this Court in
Deoki nanda Prasad v. State of Bihar(1l) and State of Punjab
v. K R Erry & Sobhag Rai Mehta(4). ~This Court adopted the
sane |line of reasoning when it said in State of Cujarat and
Anr. v. Shri Ambica MIIls Lid., Ahnmedabad(5) ~ that "unpaid
accunul ati ons represent the obligation of the, enployers to
the enployees and they are the property of the enpl oyees".
Mat hew, J., speaking on behalf of the Court, observed that
the obligation to, the enpl oyees owned by the enpl oyers was

(1) [1968] 3 S.C. R 489.

(3) [21971] Supp. S.C.R 634.

(4) [1973] 2 S.C.R 405.

(5) [1974] 3 S.C.R 760.

(2) [1968] 3 SS.CR 9.
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"property fromthe standpoint of the enployees". It~ would,
therefore, be seen that Property within the nmeaning of
Article 19(1)(f) and clause (2) of Article 31 conprises
every formof property, tangible or intangible, including
debts and chooses in action, such as unpaid accunulation of
wages, pension, cash grant and constitutionally protected

Privy Purse. The debts due and owing from the Life
I nsurance Corporation in respect of annual cash bonus were,
therefore, clearly property of Cass IlIl and Cdass 1V

enpl oyees within the neaning of Article 31, clause (2). And
so also was their right to receive annual cash bonus for the
period; fromthe date of commencenment of the inmpugned. Act
upt o 31st March, 1977, for that was a |egal ri ght
enforceable through a court of law by issue of a wit of
Mandanus, Vi de the observation of Hegde, J., at page 194 in
the Privy Purse case.

But a question was raised on behalf of the Respondents
whet her debts and choses in action, though undoubtedly
property, could form the subject-matter of conpul sory
acquisition so as to attract the applicability of Article
31, <clause (2). There is divergence of opinion anobngst
jurists in the United States of Anerica on this question and
though in the earlier decisions of the American courts, it
was said that the power of emnent domain cannot be
exercised in respect of nmoney and choses in action, the
nodern trend, as pointed by N cholas on Em nent Domain, Vol.
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1, page 99, para 2, seens to be, that the right of em nent
domai n can be exercised on choses in action. But even if
the preponderant viewin the United States were that choses
in action cannot come within the power of emnent donmain, it
would not be right to allow us to be unduly influenced by
this viewin the interpretation of the scope and anmbit of
clause (2) of Article 31. W nust interpret Article 31
clause (2) onits own terns w thout any preconcei ved notions
borrowed fromthe lawin the United States on the subject of
em nent domain. Let us see howthis interpretative exercise
has been perforned by this (Court in the decisions that have
been rendered so far and what light they throw on the
guestion as to whether choses in action can be compul sorily
acquired wunder clause (2) of Article 31. W shall confine
our attention only to the question of conpul sory acquisition
of choses in action andnot say anything in regard to
conpul sory acquisition of nmoney, for in these appeals the
guestion arises only in regard to choses in action and it is
not necessary to consider whether nobney can form the
subj ect-matter of conpul sory acquisition. This question
cane to be considered by a constitution Bench of this Court
in State of Bihar v. Kameshwar Singh(’,). Section 4(b) of
the Bihar Land Reforms Act, 1950, which provided. for
vesting in the State, of arrears of rent due to the pro-
prietors or tenure holders for the period prior to the date
of vesting of the estates or tenures held by them on
paynment of only 50 per cent of the ampunt as conpensation
was challenged as constitutionally invalid on the ground
that there was no public purpose for which such  acquisition
could be said to have been nade. The necessity for
exi stence of public purpose was not sought to be spelt out
from Article 31, clause (2), because even if there were
viol ati on of that
(1) [1952] S.C.R 889.
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clause, it would be protected by Article 31A and the Ninth
Schedule read with Article 31-B, the. Act being included as
Iltem in the Ninth Schedule, but it was said that public
purpose was an essential element in the very nature of the
power of acquisition and even apart fromArticle 31, clause
(2), no acquisition could be nmade save for a public purpose.
It was in the context of this argunment that  Mhajan, J.,
observed that noney and choses in action could not be  taken
under the power of conpul sory acquisition, since the only
purpose which such taking would serve would be to augnent
the revenues of the State and that would clearly not be a
public purpose. The |earned judge pointed out at pages 942-
944 of the Report
"It is a well accepted proposition of |aw that
property of individuals cannot be appropriated
by the State under the power of conpul sory
acquisition for the, nere purposes of | adding
to the, revenues of the State-no instance is
known in which it has been taken for the nere
purpose of raising a revenue by sale, or
ot herwi se Taking noney under the right of
em nent dommin, when it must be conpensated in
noney afterwards is nothing nore or less than
a forced | oan Money or that which in ordinary
use passes as such and which the Governnent
may reach by taxation-and also rights in
action which can only be avail abl e when nade
to produce noney, cannot be taken under this
power " .
for the taking would not be for a public purpose, and
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proceeded to and that the only purpose, to support the
acquisition of the arrears of rent was "to raise revenue to
pay conpensation to sonme of the zami ndars whose estates are
being taken" and this purpose did not fall wthin any
definition, however, w de, of the phrase ’'public purpose and
the law was, therefore, to this extent wunconstitutional
Mukherjea, J., cane to the sanme conclusi on and observed at
page 961 of the Report
"Money as such and also rights in action are
ordinarily excluded fromthis List by Anerican
jurists and for good reasons. There could be
no possible necessity for taking either of
them under the power of eminent domain. Money
in the hands of a citizen can be reached by
the exercise of the power of taxation, it may
be confiscated as a penalty under judicia
order-But, as Cool ey has pointed out, taking
noney under the right of em nent domain when
it nust be conpensated by noney afterwards
could be nothing nore or less than a forced
l'oan and it is difficult to say that it cones
under the head of acquisition and is enbraced
within its ordinary connotation."
Chandr asekhara Aiyer, J., also took the sane view and held
that noney. and choses in action were exenpt from conpul sory
acquisition "not on the ground that they are novable
property, but on the ground that generally -speaking there
could be no public purpose in their
362
acquisition". Pat anj ali Sastri, C J., and Das, J., on the
ot her hand held that the arrears of rent constituted a debt
due by the tenants. It was nothing but an actionable claim
against the tenants which was undoubtedly a species of
"property’ which was assignable and, therefore, it ' could
equal ly be acquired by the State as a species of 'property’.
These two rival views were referredto by Venkatarana Aiyer,
J. speaking on behalf of the Court in Bonbay Dyeing &
Manuf act uri ng Co. Ltd. v. The State of Bonmbay & O's. (1)
but the | earned Judge did not treat ~the mgjority view as
finally settling the | aw on the subject. It appears that
in the subsequent case of State of Midhya Pradesh v.
Ranaj i rao Shinde (supra) Hegde, J., delivering the judgnent
of the Court observed that the majority view in Kameshwar
Singh’s case was followed by this Court in Bonbay Dyeing &
Manufacturing Co.’'s case, but we do not think that this
observation correctly represents what was decided in Bonbay
Dyeing & Manufacturing Co’s case. Venkatarama Aiyer, J.,
rested his decision in Bonbay Dyeing & Manufacturing Co’$
case on alternative grounds : if, the inpugned section
provided for the acquisition of noney, and if noney /could
not be acquired, then the section was void under Article 19
(1) (f) as inposing an unreasonable restriction on the right
to hold property. |If, on the other hand, nmoney could be
acquired , the section was void as offending Article 31,
clause (2) since the section did not provide for paynment  of
conpensation. The decision in Bonbay Dyei ng & Manufacturing
Co.’s case did not, therefore, lay down that noney and
choses in action could not be acquired under Article 31,
cl ause (2).
But in State of Madhya Pradesh v. Ranojirao Shinde (supra)
this Court did hold that noney and choses in action could
not formthe subject-matter of acquisition under Article 31
clause (2) and the reason it gave for taking this view was
the same as that which prevailed with the majority judges in
Kaneshwar Singh’s case. This Court held that the power of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 29 of 35

conpul sory acquisition conferred under Article 31, clause
(2) could not be utilised for enriching the coffers of the
State; that power could be exercised only for a public
pur pose and augnenting the resources of the State could not
be regarded as public purpose. Hegde, J., speaking on
behal f of the Court, pointed out that if it were otherw se,
"it would be permissible for the | egislatures to enact |aws
acquiring all public debts due from the State, annuity
deposits returnable by it and provident fund payable by it
by providing for the paynment of sonme noni nal conpensation to
the persons whose rights are acquired, as the acquisitions
in question would augnment the resources of the State", but
not hing so bad could be said to be within the contenplation
of clause (2) of Article 31. Let wus first examne on
principles whether this reasoning qua choses in action is
sound and conmends itself for our acceptance.

This prenmise on which this reasoning is based is that the
only purpose for which choses in action may be acquired is
augnenting the revenues of the State and there can be no
ot her pur'pose for such

(1) [1958] S.C R 1122.
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acqui sition. But this premise is plainly incorrect and so
is the reasoning based upon it. Wy can choses in action
"not be acquired for a public purpose other than nere adding
to the revenues of the State ? There may be debts due and
owi ng by poor and deprived tillers, artisans and |andless
| abourers to noneylenders and the State may acquire such
debts with a viewto relieving the weak and exploited
debtors from the harassnent and oppressionto which they
m ght be subjected by their economcally powerful creditors.
The purpose of the acquisition in sucha case would not be

to enrich the coffers of the State. In fact, the coffers of
the State would not be enriched by such acquisition, because
having regard to the financial condition of the debtors, it

may not be possible for the State to recover nuch, or
perhaps anything at all, fromthe i npoverished debtors. The
pur pose of such acquisition being relief of the distress of
the poor and helpless debtors would be clearly a /public
purpose. W have taken one exanple by way of —illustration

but in a nmodern welfare State, dedicated to a  socialist
pattern of society, nyriad situations may arise where it may
be necessary to acquire choses in action for achieving a
public purpose. It is not correct to say that in every case
where choses in action may be acquired, ~the -purpose of
acquisition would necessarily and al ways be —augnenting of
the revenues of the State and nothing el se. Even'the theory
of forced |oan may break down in case of acquisition of
choses in action. There is a fundanental difference between
chose in action and noney, in that the former has not the
same nmobility and liquidity as the latter and its values is
not neasured by the anobunt recoverable under it, ‘but it
depends on a variety of factors such as the financia

condition of the person liable, the speed and effectiveness
of the litigative process and the eventual uncertainty as to
when and to what extent it may be possible to realise the
chose in action. Even after the <chose in action is
acquired, the State may not be able to recover the anount
due under it and there may even be cases where the chose in
action may be released by the State. Were noney is given
as conpensation for taking of noney, the theory of forced
loan nmay apply,. but it is difficult to see howit can be
applicable where chose in action is taken and noney
representing its value, which in a large magjority of cases
woul d be | ess than the anpbunt recoverable under it, is given
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as conpensation. Moreover, the theory of forced | oan stands
considerably eroded after the amendnent of Article 31

clause (2) by the Constitution (Twenty-fifth Anendnent) Act,
1971, because under the anended cl ause, even if an anount
|l ess than the just equivalent is given as conpensation for
acquisition of property, it would not be violative of the
constitutional guarantee. It is true, and this thought was
al so expressed by Krishna lyer, J., and nyself in our
separate but concurring Judgrment in the State of Kerala v.
The Gwalior Rayon Silk Manufacturing (Wg.) Co. Ltd. (1)
that, notw thstanding the anmended cl ause (2) of Article 31,
the legislature would be expected, save in exceptiona

soci o-historical setting to provide just conpensation for
acqui sition of property,  but if for any reason t he
| egi sl ature provides ~a |esser anount than the just
equi valent, it would not be open to challenge on the ground
of infringenent of clause (2) of Article

(1) [2974] 1 S.CR 671
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31. Then, ~how can the theory of forced l|oan apply when
chose in-action is acquired and what is paid for it is not
the just equivalent but a nmuch | esser anpunt, which is of
course not illusory. Moreover, there is also one other
fallacy underlying the argunment that there can be no public
purpose in the acquisition of choses in action and that is
based on the assunption that the public purpose contenpl ated
by Article 31, clause (2) lies in theuse to which the pro-
perty acquired is to be put as for exanple, where Iland or
buil ding or other novable property is acquired for being
used for a public purpose. But this assumption is hot
justified by the | anguage of Article 31, clause (2), because
all that this clause requires is that the purpose for which

the acquisition is nade nust be a public purpose,  or, in
other words, the, acquisitions nust be nade to achieve a
public purpose. Article 31, clause (2) does not require
that the property acquired nust itself be used for a public
pur pose. So long as the acquisition subserves a public
purpose, it would satisfy the requirenment of clause (2) of

Article 31 and, therefore, if it can be shown that the
acqui sition of choses in action is for subserving a public
purpose, it would be constitutionally valid. Hegde, J.,
expressed an apprehension in State of Madhya Pradesh v.
Ranojirao Shinde (supra) that if this view were accepted, it
would be permssible for the legislature to enact laws
acquiring the public debts due fromthe State, the annuity
deposits returnable by it and the provident fund payable by
it by providing for paynent of sone nom nal conpensation to
the persons whose rights were acquired. W do not think
this apprehension is well founded. It is difficult to see
what public purposes can possibly Justify a law acquiring
the public debts due to the State or the annuity  deposits
returnable by it or the provident fund payable by it. |
the legislature enacts a |law acquiring any of these ' choses
in action, it could only be for the purpose of augnmenting
the revenues of the State or reducing State expenditure —and
that would clearly not be a public purpose and t he
| egi slation would plainly be violative of the constitutiona
guarantee enbodied in Article 31, clause (2). W  woul d,
therefore, prefer the mnority view of Das, J., in Kanmeshwar
singh’s case (supra) as against the majority view of
Mahaj an, J., Mikherjea, J. and Chandrasekhara Aiyer, J.

So nmuch on principle. Turning nowto the authorities, we
find that, apart fromthe view of the nmajority judges in
Kameshwar Singh’'s case and the decision in the State of
Madhya Pradesh v. Ranojirao Shinde (supra), there is no
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other decision of this Court which has taken the view that
choses in action cannot be conpulsorily acquired under
Article 31, <clause (2). There are in fact subsequent
decisions which clearly seemto suggest the, contrary. We
have already referred to R C Cooper’s case. The npjority
j udgrment case gives the widest neaning to ’'property which of
Shah, J., in that can be, conpulsorily acquired and includes
within it ::rights in personam capable of transfer or
transm ssion, such as debts. The majority viewin Kaneshwar
Singh’s case (supra) and the decision in State of Mdhya
Pradesh v. Ranojirao Shinde (supra) on this point can no
| onger be regarded as good law in view of this statenent of

the lawin the majority judgnment of Shah, J. Then again, in
the Privy Purse case (supra),
365

Hi dayatullah, C. J., held that the Privy Purse payable to a
Ruler was a credit-debt owned by him and since he was
deprived of it by the Order of the President, there was
viol ation of his- fundamental right under Article 31, clause
(2). The learned Chief Justice thus clearly recognised that
debt or chose in action could formthe subject matter of
conpul sory acqui sition under Article 31, clause (2). Hegde,
J., also took the same view in his separate but concurring
judgnent in the Privy Purse case. It wll, therefore, be
seen that the trend of the recent decisions has been to
regard debt or chose in action as property which can be
conpul sorily acquired under clause (2) of Article 31. W are
accordingly of the viewthat the debts due and owi ng from
the Life Insurance Corporation to Class Ill and Class IV em
pl oyees in respect of annual cash bonus were ’property’
within the neaning of Article 3 1, clause (2) and they could
be conpul sorily acquired under that clause.

The question, however, still remains whether by the inpugned
Act there was conpul sory acquisition of the debt due and
owing fromthe Life Insurance Corporation to Class IIl and
Class IV enpl oyees in respect of annual cash bonus. /It was

not disputed on behalf of the Life Insurance Corporation
that if the impugned Act had the affect of conpulsorily
acquiring these debts belonging to Class IIl and dass |V
enpl oyees, it would be void as offending Article 31,  clause
(2), since it admttedly did not provide for paynment of any
conpensati on. The Statenment of bjects and Reasons
undoubtedly said that the provisions of the Settlenent in
regard to paynent of annual cash bonus were being set aside
with effect from1lst April, 1975 with a view to enabling the
Life Insurance Corporation to make ex-gratia paynment to the
enpl oyees "at the rates determined on the basis of the
general CGovernnent policy for making ex-gratia paynments to
the, enpl oyees of non-conpeting public sector undertaking"

But the inpugned Act did not contain any provision to that
effect and Class Il and C ass |V enpl oyees were deprived of
the debts due and owing to themwithout any provision in the
statute for payment of conpensation. The |learned Attorney-
General on behalf of the Life Insurance Cor por at i-on,
however, strenuously contended that there was no conpulsory
acquisition of the debts due and owing to, Cass IIl and
Class |V enpl oyees under the inpugned Act, but all that the
i mpugned Act did was to extinguish those debt s by
anni hilating the provisions of the Settlement in regard to
payment of annual cash bonus with effect from 1st April

1975. The debts due and owing from the Life Insurance
Corporation to Class Ill and Cdass IV enpl oyees, said the
| ear ned At t or ney- Gener al , were extingui shed and not

conpul sorily acquired and hence there was no contravention
of Article 31, clause (2). Now, prior to the Constitution
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(Fourth Anendnent) Act, 1955, which introduced clauses (2A)
and (2B) in Article 3 1, there was consi derable controversy
as to the inter-relation between clauses (1) and. (2) and
that coloured the interpretation of the words "taken
possession of or acquired" in clause (2) as it stood prior
to the amendnent. The nmpjority viewin The State of West
Bengal v. Subodh Gopal Bose & Os.(1) and Dwar kadas
Shrinivas of

(1) [1954] S.C.R 587.

6-277SCl /78
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Bonbay v. The Shol apur Spinning & Weaving Co. Ltd. & O's: (1)
was that clauses (1) and (2) of Article 31 were not nutually
excl usi ve; but they dealt wth sane topic and t he
deprivation contenplated in clause (1) was no, other than
the conpul sory acqui sition-or taking possession of property
referred to in clause (2) and hence where the deprivation
was so substantial as-to anpunt to conpul sory acquisition or
t aki ng possessi on, Article 31 was attracted. The
i ntroduction of ~clause ('-)A) in Article, 31 snapped the
link between clauses (1) and (2)  and brought about a
di chotony between these two cl auses. Thereafter, clause.

(2) al one deal t with conpul sory acqui sition or
requi sitioning of property by the State and clause (1) dealt
with deprivation of property in other ways and what should
be regarded as conpul sory acquisition or requisitioning of
property for the Purpose of clause (2) was defined in clause
(2A). It was if clause (2A) suppliedthe dictionary for the
mean of ’'conpul sory . acquisition and requisitioning of
property in clause (2). Cause (2A) declared that a |aw
shal | not be deened, to provide for the conpul sory
acquisition or requisitioning of property, if it does not
provide for the transfer of the ownership or right to
possession of the property to the State or to a corporation
owned or controlled by the State. It is only where a |aw
provi des for the transfer —of ownership or right to
possessi on of any property to the State or to a corporation
owned or controlled by the State that it would have to neet
the chal |l enge of clause (2) of Article 31 as a | aw providing
for compul sory acquisition or requisitioning  of property.
Wenever, therefore, the constitutional validity of a law.is
chal | enged on the ground of infraction of Article 31, clause
(2), the question has to be asked whether the |aw provides
for the transfer of ownership or right to possession of any
property to the State or to a corporation owned or
controll ed by the State. Here, the Life I'nsurance
Corporation is a corporation owned by the State as its
entire capital has been provided by the- Central Government.
The debts due, and owing to Class IIl and O ass 1V enpl oyees
from the Life Insurance Corporation are cancelled or
extinguished by the inmpugned Act. Does that anpunt to
transfer of ownership of any property to the Life |nsurance
Corporation within the neani ng of clause (2A) of Article 31
? If it does, Article 31, clause (2) would be attracted, but
not otherwi se. That depends on the true interpretation  of
Article 31, clause (2A).

Now, whilst interpreting Article 31, clause (2A), it must be
remenbered that the interpretati on we place upon it wll

det er m ne the scope and anbit of the constitutiona

guarantee under clause (2) of Article 31. W rnust not,
therefore, construe clause (2A) in a narrow pedantic manner
nor adopt a doctrinaire or legalistic approach. Qur
i nterpretation nust be guided by the substance of the nmatter
and not by lex scripts. Wen clause (2A) says that in order
to attract the applicability of clause (2) the law nust




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 33 of 35

provide for the transfer of ownership of property to the State
or to a corporation owed or controlled by the State, it 1is
not necessary that the |l aw should in so nany words provide
for such transfer. No particular verbal forrmula need be
adopt ed. It is not aritualistic mantra which is required
to be repeated in the law What

(1) [1954] S.C R 674.
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has to be considered is the substance of the law and not its
form The question that is to be asked is : does the law in
substance provide for transfer of ownership- of property,
what ever be the linguistic formula enployed ? Wat is the
effect of the law : does it bring about transfer of
ownership of property ? Now, 'transfer of ownership is also
a termof wide inport and it conprises every node by which
ownership may be transferred fromone person to another
The node of transfer may vary fromone kind of property to
another~ : it would depend on the nature of the property to
be transferred. And noreover, the court would have to | ook
to the substance of the transaction in order to determne
whet her there-is transfer of ownership involved in what has
been brought about by the | aw.

There is no doubt that in the present case the inpugned Act
extingui shed or put an end to the debts due and owing from

the Life Insurance Corporation to Class IlIl and Cass 1V
enpl oyees. that was the, direct effect of. the inpugned Act
and it <can, therefore, be legitimately -said that in

substance the inpugned Act provided for extinguishment of
these debts, thoughit did not say so in so many words.
This nuch indeed was not di sputed on behalf of the Life
I nsurance Corporation —and the controversy between the
parties only centred round the question whether t he
extingui shment of these debts involved any transfer of
ownership of property to the Life Insurance Corporation

The | earned Attorney Ceneral on behal f-of the Life Insurance
Cor por ati on sought to make a di stinction bet ween
extingui shment and transfer of ‘ownership of a debt and
contended that when ownership of a debt is transferred, it
continues to exist as a debt in the hands of the transferee,
but when a debt is extinguished it ceases to exist as a debt
and it is not possible to say that the debtor has becone the
owner of the debt. There can be no transfer of ownership of
a debt, said the | earned Attorney-General unless the debt
continues to exist as such in the hands of the transferee,
and, therefore, extinguishrment of a debt does not involve

transfer of ownership of the debt to the debtor. Thi s
contention of t he | ear ned At t or ney- Gener al, t hough
attractive at first blush, is, in our opinion not  well
f ounded. It is not correct to say that there can be no

transfer of ownership of a right or interest wunless such
right or interest continues to have a separate identifiable
exi stence in the hands of the transferee. It is not
difficult to find instances where ownership of a right or
interest may be transferred from one person to, another by
ext i ngui shnment . Take for exanple, a case where the |essor
terminates the |lease granted by him to the |essee by
exercising his right of forfeiture or the | essee surrenders
the lease in favour of the lessor. The |lease would in such
a case cone to an end and the interest of the | essee would
be extingui shed and correspondingly, the reversion of the
| essor would be enlarged into full ownership by the return
of the | easehold interest. There would clearly be transfer
of the lease-hold interest fromthe | essee to the |essor as
a result of the deternmination of the |ease and t he
extingui shment of the interest of the |Iessee. The same
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woul d be the position where A |l aw provides for cancellation

of the lease and in such a case, if the lessor is the State
or a corporation owed or controlled by the State, it would
amount to compul sory acquisition of the | easehold interest
of the | essees within neaning of clause (2A) of Article 31.
It was in fact to held by this
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Court and in our opinion rightly in Alit Singh v. State of
Punjab(1) where sikri, J., speaking on behalf of the
majority, pointed out at page 149 that if "the State is the
l andl ord of an estate and there is a | ease of that property
and a | aw provides for the extingui shment of |eases held in
an estate-it would properly fall under the category of
acqui sition by the State because the beneficiary of
extingui shment would be the State". Were by reason of
extingui shment of a right or interest of a person, detriment
is suffered by him and a correspondi ng benefit accrues to
the State, there would be transfer of ownership of such
right '‘or interest to the State. The question would always
be : who is the, beneficiary of the extinguishnment of the
right or interest effectuated by the law? If it is the
State, then there would be transfer of ownership of the
right or interest tothe State-, because what the owner of
the right or interest would have lost by reason of the
ext i ngui shment would be the benefit accrued to the State.
This was precisely the reason why Hegde, J., speaking on
behal f of the Court observed in the State of Madhya Pradesh
v. Ranojirao Shinde (supra) that it was possible to view the
abolition of cash grants under the WMdhya Pradesh |aw
i mpugned in that case "as a statutory transfer of rights of
the grantees to the State". It was pointed out in that case
that there was no difference between taking by the State of
noney that is in the hands of others and the abrogation of
the liability of the State to make paynment to others, for in
the former case the State would be  conmpul sorily taking
others’ property, while in the latter it would be seeking to
appropriate to itself the property of others which is inits
hands. It is, therefore, clear that when a debt  due and
owing by the State or a corporation owned or controlled by
the State is extinguished by law, there is transfer of
ownership of the noney representing the debt from the
creditor to the State or the State owned/ control |l ed
cor porati on. So long as the debt is due and owing to, the
creditor, t he State or t he State owned/ controll ed
corporation is under a liability to pay the anobunt of the
debt to the creditor and, therefore, if the anount ~of the
debt is X, the total wealth of the creditor woul dbe A plus
X, while that of the State or State owned/controlled
corporation would be B mnus X But if the debt is
extinguished, the total wealth of the creditor would be
reduced by X and that of the State or State owned/controll ed
corporation augnented by the sane amount. Wuld this not be
in substance and effect of transfer of X fromthe creditor
to the State or State owned/controlled corporation ? The
ext i ngui shment of the debt of the creditor with
correspondi ng benefit to the State or State owned/controll ed
corporation would plainly and indubitably involve transfer
of ownership of the ampbunt representing the debt from the
f or ner to the latter. This is the real effect of
ext i ngui shment of the debt and by garbing it in the form of
extingui shment, the State or State owned/controlled corpo-
ration cannot obtain benefit at the cost of the creditor and
yet avoid the applicability of Article 31, clause (2). The
ver bal veil constructed by enploying the devi ce of
extingui shnent of debt cannot be permitted to conceal or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 35 of 35

hide the real nature of the transaction. It is necessary to
renmenmber that we are dealing here with a case where a
constitutionally guaranteed right is sought to be enforced
and the protection of such right should not be allowed to be
defeated or rendered illusory by |egis-

3 69

|ative stratagens. The courts should be ready to rip open
such stratagens and devices and find out whether in effect
and substance the |egislation trenches upon any fundanmenta
ri ghts. The encroachnments on fundanental rights are often
subtl e and sophisticated and they are di sguised in |anguage
whi ch apparently seens to steer clear of the constitutiona
i nhi bitions. The need for a perspective and alert Bar is,
therefore, very great and the courts too have to adopt a
bol d and dynani ¢ approach, if the fundanental rights are to
be protected agai nst dilution or erosion.

In the light of this discussion, the conclusion is
inevitable that the direct effect of the inmpugned Act was to
transfer ~ownership of the debts due and owing to Class |1
and Class IV enployees in respect of annual cash bonus to
the Life lnsurance Corporation and since the Life |nsurance
Corporation is a corporation owned by the State, the
i mpugned Act was a | aw providing for conpul sory acquisition
of these debts by the State within-the neaning of clause
(2A) of Article 31. If that be so, the, inpugned Act nust
be held to be violative of Article 31, clause (2) since it
did not provide for paynent of any conpensation at ail. for
the compul sory acquisition of these debts.

Re : Ground (B)

Since the impugned Act has been held void as  offending
Article 3 1, clause (2) under Gound (A), it is unnecessary
to consider Gound (B) based on infraction of Article 19 (
1) (f). It is the settled practice of this Court to ' decide
no nore than what is absolutely necessary for the decision
of a case. Mreover, once it is held that-the inpugned Act
falls within Article 31, clause (2), its validity cannot be
tested by reference to Article(19 (1) (f) by reason of
clause (2B) of Article 31. Hence we do not-propose to
di scuss the very interesting argunents advanced before us in
regard to Article 19 (1) (f).

We accordingly allowthe wit petitions and declare the Life
I nsurance Corporation (Mdification of Settlenent) Act, 1976
void as offending Article 31, clause (2) of the Constitution
and issue a wit of Mandamus directing the union of |India
and the Life Insurance Corporation to forebear from
i mpl ementing or enforcing the provisions of that Act and to,

pay annual cash bonus for the years 1st April, 1975 to 3 1
st March, 1976 and 1 st April, 1976 to 3 1 st  March, 1977
to, Cass Ill and Cdass IV enpl oyees in accordance with the

terns of clause 8(ii) of the Settlenment dated 24th January,
1974. The respondents wll pay the costs of “the wit
petitions to the petitioners.

ORDER
We agree with the conclusion of Brother Bhagwati but prefer
to rest our decision on the ground that the inpugned Act
violates the provisions of Article 31(2) and is, therefore,
void. W consider it unnecessary to express any opinion on
the effect of the judgnent of the Calcutta Hgh Court in
WP. No. 371 of 1976.
P.B.R Petitions all owed.
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