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HEADNOTE

The Karnataka General Service (Mtor Vehicles Branch)
Recruitnment Rules, 1962 (as anmended in 1976) |laid dowm the
m ni mum qualification of Diploma in Autonobile Engineering
or Mechanical Engineering for direct recruitment to the post
of Mdtor Vehicle Inspectors. The Karnataka Public Service
Conmi ssion issued an advertisenent on Septenber 28, 1983
inviting applications for the said post stating specifically
that the selection shall be made in accordance wth the
Recruitment Rules, 1976 and that the candidate nust be
hol der of Diploma in Autonobile Engineering or ~Mechanica
Engi neering. After scrutiny of the applications the Comm s-
sion issued letters for interviewto the suitable candidates
and commenced the holding of interviews in August, 1984. The
process of selection, however, could be conpleted -only on
June 2, 1987 on account of interimorders issued by the High
Court at the instance of candi dates seeking reservation for
| ocal candidates. The result was declared on June 22, 1987
and published in the Karnataka Gazette dated 23rd July,
1987. Thereafter, the sel ected candi dates were given intina-
tion of their selection and the State Governnment took steps
for inmparting themthree nonths training before appointing
them as Mdtor Vehicle Inspectors.

In the meanwhile, the State Government anended the
Recruitnment Rules by a notification dated May 4, 1987 omt-
ting qualification of D ploma in Mechanical Engineering for
the said post. Thereupon sone of the candidates who were
unsuccessful at the selection preferred applications before
the Karnataka Admnistrative Tribunal for quashing the
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select list and the notification dated Septenber 28, 1983
inviting applications on the ground that after the anendnent
of Rules in 1987 no person holding Diploma in Mechanica
Engi neering was qualified for

386

appointnent to the said post. The State Government as well
as the appellants both contested the applications and as-
serted that the 1987 anendnent to the Recruitnent Rules was
not retrospective and that the anended rules did not affect
the sel ections which were in the process of finalisation by
t he Conmi ssi on.

Al'lowi ng the applications, the Tribunal held that after
the amendnment of the Recruitnment Rules in My 1987 the
Comm ssion could not nmake sel ection or determne the result
on the basis of the Rules which existed prior to My 14,
1987 and as such the sel ection of candi dates hol ding Dipl oma
i n Mechani cal Engineering was illegal as they had ceased to
be eligible for appointment to the post of Mtor Vehicle
I nspectors wth effect fromthe date of publication of the
anmendi ng " Rul es. Consequently it quashed the advertisenent
i ssued under the Notification dated Septenber 28, 1983 as
well as the select |ist published by the Comrssion and
directed the Conmission to invite fresh applications and to
make sel ections in accordance with the amended Rul es.

Allowing the appeal and the wit petition preferred by
the sel ected candi dates, the Court,

HELD: 1. The Tribunal was in error in setting aside the
select list preferred by the Conmm ssion. 1397H

2.1 If a candidate applies for a post in response to an
advertisement issued by a Public Service  Commission in
accordance with the recruitnent rules, he acquires a right
to be considered for selection in accordance with the then
existing rules. This right cannot be affected by anmendnent
of any rule unless the amending rule is retrospective in
nature. 1397H

In the instant case, the advertisenent issued by the
Conmi ssion on Septenber 28, 1983 was in accordance with the
Recruitnent Rules of 1976 under which the appellants were
eligible for appointment. The process of selection which had
conmenced on recei pt of the applications, however could not
be conpl eted on account of the interi morders issued by the
Hi gh Court. The select list was finalised by June 2, 1987
and the result published in the Karnataka Gazette of July
23, 1987. The sel ected candi dates were also intimted by the
Conmi ssion by separate letters. |f there had been no interim
orders the appellants woul d have been appoi nted much before
the amendment of Rules on May 4, 1987. [395C, 390G 391D
387

2.2 Construction of anmending Rules should be nmade in a
reasonabl e manner to avoi d unnecessary hardship to those who
had no control over the subject matter. Every statute or
statutory Rule is prospective unless it is expressly or by
necessary inplication has retrospective effect. Unless there
are words in the statute or in the Rules showi ng the inten-
tion to affect existing rights the Rules nmust be held to  be
prospective. |If a Rule is expressed in |language which is
fairly capable of either interpretation it ought to be
construed as prospective only. In the absence of any express
provision or necessary intendment the rule cannot be given
retrospective effect except in matter of procedure. [392A;
391E- F]

In the instant case, the anending Rule of 1987 does not
contain any express provision giving the amendnent retro-
spective effect nor there is anything therein showing the
necessary intendment in enforcing the Rule with retrospec-
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tive effect. The anended Rule, therefore, could not he
applied to invalidate the selection nmade by the Conmi ssion
[391F- G 393E-F]

A.A. Calton v. Director of Education & Anr., [1983] 3
SCC 33, appli ed.

State of Andhra Pradesh v. T. Ramakrishna Rao, [1972] 2
SCC 830, referred to.

Y. Y. Rangaiah v. J. Sreenivasa Rao, [1983] 3 SCC 284 and
[.J. Divakar v. CGovernnent of Andhra Pradesh, [1982] 3 SCC
341, distinguished.

3. The order of the Tribunal dated Septenber 13, 1987 is
set aside. The State CGovernnent is directed to nmake appoint-
nment to the posts of Mdtor Vehicle Inspectors on the basis
of the select list prepared and finalised by the Conmi ssion
[ 398A]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 3948 of
1987.

From the Judgnent ~and Order dated 30.9.1987 of the
Kar nat aka Admi ni strative Tribunal in Application No. 1716 of
1987.

W TH

Cvil Wit Petition No. 163 1 of 1987.

(Under Article 32 of the Constitution of I|India).
388

B.R L. lyengar, R B. Mehrotra, (N.P.) and E.C. Vidyasa-
gar for the Appellants.

P. R Ramaseesh and A K Gupta for the Respondents.

Anil Dev Singh, R B. Masodkar and K L. Taneja  for the
I ntervener.

The Judgnent of the Court was delivered by

SINGH, J. This appeal is directed against the judgnent
and order of the Karnataka Adm nistrative Tribunal, Banga-
lore dated Septenber 30, 1987 quashing Karnataka Public
Service Commission’s Notification dated 28.9.1983  inviting
applications for recruitnment of Mtor Vehicle |Inspectors and
the select list prepared by it for appointnment to the post
of Mbtor Vehicle Inspectors and further directing the Public
Service Conmmssion to invite fresh applications in accord-
ance with the anended Rul es. Sone of those candi dates whose
nanes were included in the select list prepared by the
Public Service Conm ssion for appointnent-to the post of
Mot or Vehicle Inspectors have filed a wit petition under
Article 32 of the Constitution of India for the issuance of
directions to the State Governnent of Karnataka for naking
appoi ntnents to the post of Mdtor Vehicle Inspectors /from
the select |ist prepared by the Conm ssion. Since the / ques-
tions involved in the appeal by special |eave filed  against
the order of the State .Tribunal and the wit petition are
conmon, we consider it proper to dispose of the sane by a
conmon j udgnent .

The dispute involved in the present cases relates to the
sel ection and appointnent of Mdtor Vehicle Inspectors.
Recruitment to the said post is regulated by the Karnataka
General Service (Mtor Vehicles Branch) (Recruitnent) Rules,
1962 (hereinafter referred to as "the Rules’) framed under
Article 309 of the Constitution. These Rules provide for
direct recruitnent to the post of Mdtor Vehicle I|nspectors
and it further lays down the mninumaqualification requiring
a candidate to be holder of Diplona in Autonobile Engineer-
ing or Mechanical Engineering. In 1978 the Karnataka Public
Service Comm ssion held sel ections and about 200 posts of
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Motor Vehicle Inspectors were filled up from anobngst the
candi dat es hol di ng Di pl oma i n Mechani cal Engineering and in
Aut onobi |l e Engineering. On Septenber 28, 1983 the Public
Servi ce Conmi ssion issued an advertisenent (published in the
Kar nat aka Gazette on COctober 6, 1983) inviting applications
for 56 posts of Mdtor Vehicle Inspectors which was |ater on
increased to 102

389

posts. The advertisenent specifically stated that the sel ec-
tion shall be made in accordance with the Recruitnment Rules
1976 and it further stated that a candidate for selection
must be holder of Diploma in Automobile Engineering or
Mechani cal Engi neering. The appellants/ petitioners (in wit
petition) who were holding D ploma in Mechani cal Engi neering
alongwith others applied for selection to the post of Motor
Vehicle Inspectors. ~The Comm ssion after scrutiny of the
application forns issued letters for interviewto the suit-
abl e candi dates and the Comm ssion commenced the holding of
interviews in August, 1984. |t appears that the Conmi ssion
refused to interview sone candi dates who were conpeting for
sel ection-against the reserved seats for 'local candidates’

on the ground that they were not entitled to be treated as
"l ocal candi dates’ as-they had not actually worked as ’'loca

candidates’ in the post of Mdtor Vehicle Inspectors and
further they had secured | ow percentage of marks, they were
further not entitled to be interviewed against the seats
ear mar ked for general pool as the marks secured by them were
less than the percentage of narks obtained by the |ast
candidate called for interview The candidates claimng
reserved seats as ’'local candidates’ filed a nunber of
petitions wunder Article 226 of the Constitution before the
Hi gh Court of Karnataka and obtai ned stay orders as a result
of which the selection could not be conpleted. Later interim
orders were nodified by the Hi gh Court and the Comm ssion
was permitted to proceed with the selection reserving seats
for the petitioners. The Hi gh Court further nodified its
order at a later stage permtting the Conmi ssion 'to nmake
sel ection and appointrment with a condition that the appoint-
nents so nade will be subject to the decision off the wit
petitions. Thereafter the Conmission resunmed interviews
again and it conpleted the sane by 2nd June 1987 and de-
clared the result of the selection on 22.6. 1987 which  was
published in the Karnataka Gazette dated 23rd July,  1987.

The selected candidates were given intination of their
selection and the State Governnent took steps for inparting
them three nonths’ training before appointing themas Mtor
Vehi cl e I nspectors.

Meanwhi |l e, the State Governnent of Karnataka anmended the
Recruitnment Rules by a Notification dated May 4, 1987 / pub-
lished in the Gazette on 14.5. 1987 omitting the qualifica-
tion of Diploma in Mechantal Engineering for the  post of
Motor Vehicle Inspectors. Consequent to the anmendnent of
Rules the holders of Diplom, of Autonobile Engineering
became exclusively eligible for appointment to the post - of
Motor Vehicle Inspectors and the holders of Diploma in
Mechani cal Engi neering ceased to be eligible for selection
and appointment to the said post. Sonme of those candidates
who were
390
unsuccessful at the selection held by the Comm ssion pre-
ferred applications before the Karnataka Admnistrative
Tri bunal at Bangal ore for quashing the select list prepared
by the Commi ssion and also for quashing the Notification
dated 28.9.1983 inviting applications for appointnent to the
post of Mdtor Vehicle Inspectors on the ground that after
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the anendnment of Rules in 1987, no person hol ding the Diplo-
ma i n Mechani cal Engi neering was qualified for appointnent,
therefore fresh sel ection should be made in accordance with
the anended Rul es. The State Governnent of Karnataka as well
as the appellants both contested the applications and as-
serted that the 1987 anendnent to the Recruitnment Rules were
not retrospective instead the anendnents were prospective
and the anended Rules did not affect the selections which
were in the process of finalisation by the Comm ssion. The
Tribunal held that after the amendnment of the Recruitnent
Rules in May, 1987 the Conmi ssion could not make selection
or determne the result on the basis of the Rules which
existed prior to 14th May 1987 and as such the selection of
candidates holding D ploma in Mechanical Engineering was
illegal as holders of Diploma in Mechanical Engineering
ceased to be eligible for appointnment to the post of Motor
Vehicl e Inspectors with effect fromthe date of publication
of the anending Rules. On these findings the Tribunal al-
| owed t he applications and quashed the advertisenent issued
under the Notification dated 28.9.1983 as well as the sel ect
list published by the Public Service Commssion and it
further issued directions tothe Public Service Comm ssion
to invite fresh applications and to mnmake selections in
accordance with the amended Rul es. Aggrieved, the appellants
who had been sel ected by the Conm ssion for appointnent to
the posts of Mdtor Vehicle Inspectors have preferred appea
before this Court. Sone of the selected candidates have
directly approached this Court by neans of 'wit petition
under Article 32 of the Constitution for issue of nandanus
directing the State Government to appoint the selected
candi dat es.

There is no dispute that under the Recruitment Rules as
wel |l as under the advertisenment dated 6.10.1983 issued by
the Public Service Conmission, holders of Diplom in Mechan-
ical Engineering were eligible for appointment to the post
of Motor Vehicle Inspectors alongw th holders of Diploma in
Aut onobi | e Engi neering. On receipt of the applications from
the candidates the Conmi ssion comrenced the process of
selection as it scrutinised the applications -and /issued
letters for interviewto the respective candidates. In fact
t he Commi ssion conmenced the interviews in August 1984 and
it had alnost conpleted the process of selection but the
sel ection could not be com
391
pi eted on account of interimorders issued by the H gh Court
at the instance of candi dates seeking reservation for |oca
candi dates. The Commi ssion conpleted the interviews of al
the candidates and it finalised the list of selected candi-
dates by 2nd June 1987 and the result was published in the
State Gazette on 23rd July 1987. In addition to that the
sel ected candidates were intimated by the Conmission by
separate letters. In view of these facts the sole question
for consideration is as to whether the anmendment made . in the
Rules on 14th May 1987 rendered the selection, illegal.
Adm ttedly the anending Rul e does not contain any provision
enforcing the anended Rule with retrospective effect. In the
absence of any express provision contained in the anending
Rule it nmust be held to be prospective in nature. The Rules
which are prospective in nature cannot take away or inpair
the right of candidates hol ding D ploma in Mechanical Engi-
neering as on the date of nmking appointnent as well as on
the date of scrutiny by the Commission they were qualified
for selection and appointnent. In fact the entire selection
in the normal course woul d have been finalised nuch before
the anmendment of Rules, but for the interimorders of the
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High Court. If there had been no interimorders, the select-
ed candidates would have been appointed nmuch before the
amendment of Rules. Since the process of selection had
conmenced and it could not be conpleted on account of the
interim orders of the H gh Court, the appellants’ right to
sel ection and appointnent could not be defeated by subse-
guent anendnent of Rul es.

It is well-settled rule of construction that every
statute or statutory Rule is prospective unless it is ex-
pressly or by necessary inplication nade to have retrospec-
tive effect. Unless there are words in the statute or in the
Rul es showing the intention to affect existing rights the
Rul e nust be held to be prospective. If a Rule is expressed
in |l anguage which is fairly capable of either interpretation
it ought to be construed as prospective only. In the absence
of any express provision or necessary intendment the rule
cannot be given retrospective effect except in matter of
procedure. The anmending Rul e of 1987 does not contain any
express provision giving the anendnent retrospective effect
nor there is anything therein showi ng the necessary intend-
ment for enforcing the Rule with retrospective effect. Since
the amending Rule was not retrospective, it could not ad-
versely affect the right of those candi dates who were quali -
fied for selection and appointnment on the date they applied
for the post, npreover as the process of selection had
al ready comenced when the anmendi ng Rul'es cane into force.
The anended Rule could not affect the existing rights of
those candi dates who were being considered for selection as
they possessed the
392
requisite qualifications prescribed by the Rules before its
amendnment noreover construction of anending Rul es should be
nmade in a reasonabl e manner to avoi d unnecessary hardship to
those who have no control over the subject matter.

In ACA. Calton v. Directorof Education & Anr., [1983] 3
SCC 33 this Court considered the validity of appointnment of
Principal by the Director of Education nmade under Section
16F of the U P. Internedi ate Education Act 1921. ‘The High
Court quashed the selection of Principal on the ground that
t he appoi ntrent had been nade by the Selection Conmittee and
not by the Director of Education as required by Section
16F(4) of the Act. The Hi gh Court directed the Director of
Educati on to nake sel ecti on and appoi ntnent. Pursuant to the
direction of the H gh Court, the Director nade appoi ntnent
to the post of Principal by his order dated March 8, 1977,
but before that date, Section 16F(4) of the Act was ~ anended
on August 18, 1975 taking away the power of the Director to
make appoi ntment under Section 16F(4) of the Act. In view of
the anmendnment of Section 16F of the Act, validity of the
order of the Director of Education dated March 8, 1977
maki ng appoi ntnment to the post of Principal was again ques-
tioned. The Hi gh Court dism ssed the wit petition thereupon
the unsuccessful party preferred appeal. This Court held as
under :

"It is no doubt true that the Act was anended
by U P. Act 26 of 1975 which cane into force
on August 18, 1975 taking away the power of
the Director to make an appointment under
Section 16F(4) of the Act in the case of

mnority institutions. The amending Act did
not, however, provide expressly that t he
amendnment in question would apply to pending
proceedi ngs under Section 16F of the Act. Nor
do we find any words in it which by necessary
i ntendment woul d affect such pending proceed-
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ings. The process of selection under Section
16F of the Act commencing fromthe stage of
calling for applications for a post up to the
date on which the Director becones entitled to
make a selection under Section 16F(4) (as it
stood then) is an integrated one. At every
stage in that process certain rights are
treated in favour of one or the other of the
candi dates. Section 16F of the Act cannot,
therefore, be construed as nerely a procedura
provision. It is true that the |egislature my
pass laws with retrospective effect subject to
the recognised constitutional lintations. But
it is equally well settled that no retrospec-
tive effect should be given to any statutory
provision so as to inmpair or take away an
exi sting right, unless

393

the statute either expressly or by necessary
inmplication directs that it should have such
retrospective effect.  In the instant case
adnmttedly the proceedings for the selection
had comenced in the year 1973 and after the
Deputy Director had di sapproved the reconmmren-
dati ons nmade by the Selection Commttee twce
the Director acquired the jurisdiction to nake
an appointnent from anpngst - the qualified
candidat es who had applied for the vacancy in
guestion. At the instance of the appellant
hinmsel f in the earlier wit petition filed by
him the Hi.gh Court had directed the Director
to exercise that power. Although the Director
in the present case exercised that power
subsequent to August 18, 1975 on which date
the anmendnment came into force, it cannot be
said that the selection made by himwas ille-
gal since the anending |aw had no retraospec-
tive effect. It did not have any effect on the
proceedi ngs which had comenced  prior to
August 18, 1975. Such proceedings had to be
continued in accordance with the law as it
stood at the comrencenent of the said proceed-
ings. W do not, therefore, find any substance
in the contention of the |earned counsel for
the appellant that the | aw as anended by the
U P. Act 26 of 1975 shoul d have been foll owed
in the present case."

In view of the above the appellants’ selection and
appoi ntnent could not be held as illegal as the process of
sel ection had comenced in 1983 which had to be conpleted in
accordance with law as it stood at the commencenent of the
sel ection. The anended Rul e could not be applied to ‘invali-
date the selection made by the Commission. Strangely the
Tribunal did not follow the |atest authority of this Court
as laid dowmn in Calton’s case, on the ground that the view
taken in that case was contrary to the Constitution Bench
decision of this Court in State of Andhra Pradesh v.T.
Ramekri shna Rao, [1972] 2 SCC 830. W have carefully consid-
ered the decision but we do not find anything therein con-
trary to the view taken in Calton’s case.

In Ramakrishna Rao’s case the State Public Service
Conmi ssion of Andhra Pradesh had invited applications in
1968 for the posts of District Munsifs. Rule 5 of the Re-
cruitment Rules enmpowered the Conmission to prepare a |ist
of persons considered for the appointment to the post of
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District Mnsifs after holding such examination as the
CGovernment woul d consi der necessary. On a chall enge nmade by
some of the candidates the H gh Court held that Rule 5 was
void as it
394
enpowerd the CGovernment to determ ne whether an exam nation
was necessary or not, and also the pattern of such an exam -
nation, in contravention of Article 234 of the Constitution
The High Court further held that the Government orders,
pursuant to the said Rule for holding of exami nation by the
Conmi sssi on was al so void, having been issued under invalid
Rul es. Pursuant to the judgnment of the High Court the Gover-
nor anended Rule 5 after consultation with the H gh Court
and the Commi ssion as enjoined by Article 234 of the Consti -
tution. The Comm ssion thereafter issued adverti senment
inviting fresh applications to hold exanmination for the
purpose of filling vacancies iin the post of District Min-
sifs, thereupon sone of the candidates who had nade applica-
tions in / pursuance to the advertisenent issued in 1968
chal | enged the validity of the holding of the fresh exam na-
tion on the ground that since they had applied in response
to the advertisenent of 1968 they could not be subjected to
witten exam nation under the anended Rule as it was pro-
spective in nature. They further asserted that the anended
Rul e prescribing 200 marks for witten test and equal numnber
of marks for oral test was contrary to the earlier Rules and
since they had acquired right to be considered in accordance
with Rule 5 before its amendnent, they should not be sub-
jected to witten exam nation and oral test as required by
the amended Rules. The Hi gh Court partly allowed the peti-
tion and directed the Conmi ssion to hold a separate exam na-
tion for those who had applied in 1968 in accordance wth
the unanmended Rules and further to hold a separate exam na-
tion for the subsequent vacancies in accordance wth the
amended Rule 5. On appeal by the State CGovernment, a Consti -
tution Bench of this Court set aside the order of the  High
Court. This Court held that since Rule 5 as it stood in 1968
had been declared void the advertisenent issued by the
Conmi ssion inviting applications and all proceedi ngs’ taken
by the Comm ssion including the exam nation held thereunder
was rendered void. In this context this Court made observa-
tion that those candi dates who had made applications in 1968
had not acquired any fight as their applications had been
made under a Rul e which had been declared invalid. The Court
further held that in the facts of that case the question
whet her amended Rule 5 was retrospective or prospective did
not arise. The Court observed as under
"Secondly the respondents had not acquired any
right by nerely applying for the posts either
under that rule or otherwi se, to be selected
for the posts. The Conmi ssion, therefore, was
perfectly justified in treating the ‘earlier
applications of the respondents as invalid on

the ground
395
that they had been invited under an illega

rule and calling for fresh applications and
hol ding a fresh exami nation in respect of al

the 200 vacancies. There was thus no question
of any breach of Article 16, nor of any viola-
tion of any right of the respondents as none
was acquired by them Equally, there was no
guestion of the anended Rule 5, being prospec-
tive or retrospective as the Commission had to
act afresh under the anended Rule, the una-
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nmended rul e having been struck down and there
bei ng therefore no basis on which the applica-
tions of the respondents nmade in 1968 coul d be
treated as valid applications."”

The above observations as relied by the Tribunal do not
apply to the facts of the instant case as the advertisenent
i ssued by the Comm ssion on 28.9.1983 was in accordance with
the Recruitnment Rules of 1976, validity of those Rules was
not in question. The Rule prescribing qualification was
amended after four years of the advertisenent, therefore the
law |l aid down in Ramekri shna Rao’s case does not apply. The
Tribunal conmmitted error inignoring the lawlaid down in
Calton’s case by placing reliance on the observations of
this Court in Ranakrishna Rao’s case. |In our viewthe prin-
ciples laid down in Calton’s case are fully applicable to
the instant case.

In Y.Y. Rangaiah v. J. Sreenivasa Rao, [1983] 3 SCC 284
the question was whether appointnment could be made out of
the list of approved candi dates prepared by the appointing
aut hority agai nst the vacancies whi ch had occurred prior to
t he anendnent of the rules: The Andhra Pradesh Registration
and Subordi nate Service Rul es nade provision for the prepa-
ration of a list of approved candi dates for appointment and
promotion in the nmonth of Septenber every year. In 1976 the
list of approved candidates was not prepared neanwhile in
1977 the original rules were amended providing for pronotion
or transfer to the category of LDCs for appointnment as Sub-
Regi strars Grade Il from anpbngst UDCs enpl oyed in the Regis-
tration and Stanp Departnent. A l'ist of approved candi dates
for pronotion was made in accordance with the amended Rules
and appoi ntnments were made as a result of which sone of the
juniors in the category of LDCs were pronoted as Sub-Regis-
trars Gade Il. The Andhra Pradesh Tribunal set aside the
appointnents and directed the State Governnent to draw a
fresh panel for the year 1976-77 in respect of vacancies
arising during that year in accordance with the rules as
they existed at that stage and to nmake appointnents in the
vacancies pertaining to that period on the basis of the
panel so drawn. On appeal this Court held
396
that the vacanci es which occurred prior to the anended Rul es
woul d be governed by the old Rules and not by the anended
Rul es. The deci si on does not |ay down anything which may be
contrary to the view taken in Calton’s case.

We  woul d now consider the view taken by this Court in
[.J. Divakar v. Governnent of Andhra Pradesh, [1982] 3 SCC
34 1 as the Tribunal has placed strong reliance on the
observations made in that decision in setting aside the
selection nmade by the Public Service Conmission. It is
necessary to ascertain the facts involved in D vakar’s case.
The Andhra Pradesh Public Service Commission invited appli-
cations for filling posts of Junior Engineers. In response
to the adverti senent several candidates applied for the said
post and appeared at the viva voce test. Wile the Comms-
sion was in process of finalising the select list, the
Governnment of Andhra Pradesh issued a Government Order under
the proviso to Article 320(3) of the Constitution excluding
the posts of Junior Engineers fromthe purview of the Public
Servi ce Conmmi ssi On. The CGovernnent regul ari sed the services
of all those who were appointed by direct recruitnent to the
post of ad-hoc Junior Engineers and were continuing in
service on August 9, 1979 without subjecting them to any
test witten or oral. The candidates who had applied in
response to the advertisenent issued by the Conmi ssion
chall enged validity of the Government Order excluding the
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post of Juni or Engineers fromthe purview of the Conmi ssion
and also the validity of the decision by the Governnent to
regul ari se the services of tenporary enpl oyees. Before this
Court the Government’'s power of fram ng regul ations exclud-
ing any post fromthe purview of the Conmm ssion under the
proviso to Article 320(3) was conceded. It was, however,
urged that since the advertisenent had been issued by the
Conmission inviting applications for the posts of Junior
Engi neer and as the Conmi ssion was in process of selecting
candi dates the power under the proviso to Cause (3) of
Article 320 of the Constitu tion could not be exercised.
This Court rejected the contention wit! the follow ng obser-
vati ons:
"The only contention urged was that at the
time when the advertisenent was issued the
post of Junior Engi neer was within the. pur-
vi ew of the Commission and even if at a later
date the post was withdrawn fromthe purview
of the Commssion it could not have any retro-
spective effect. There is no merit in this
contention _.and we are broadly in agreenent
with the view of the Tribunal that inviting
the applications for a post does not by itself
create any right to
397
the post in the candidate who in response to
the | advertisement nmakes an application. He
only offers hinself to be considered for the
post. His application only makes him eligible
for being considered for the post. It does not
create any right in the candidate to the
post."
After making the aforesaid observations the Court  further
held that the relevant service Rul es conferred power on the
Government to fill energently the vacancies to the post
borne in the cadre of service otherwi se than in accordance
with the rules and therefore the Government had power to
regul ari se tenporary appoi ntnents nade w thout the consulta-
tion of the Public Service Conmi ssion. Even after uphol ding
the Governnment order, the Court directed the Comm ssion to
consider the case of all those candidates who had applied
for the post of Junior Engineers in response to the adver-
tisement issued by the Conmission and to finalise the select
list on the basis of viva voce test and to forward the sane
to the Governnent. The Court further directed the Governnent
to nake appointrments fromthe select |ist before any outsid-
er was appointed to the post of Junior Engi neers. Thus, the
observations made by this Court as quoted earlier were  nmde
in the special facts and circunstances of the case, which do
not apply to the facts of the instant case. In Divakar’s
case since the jurisdiction of the Public Service Conm ssion
had been denuded by the Governnent in exercise of its con-
stitutional power the Comm ssion had no jurisdiction to
conduct selection or prepare select list. In this background
the Court nmde observations that a candidate nerely by
nmaki ng applications does not acquire any right to the post.
It is true that a candi date does not get any right to the
post by nerely making an application for the sane, but a
right is created in his favour for being considered for the
post in accordance with the terns and conditions of the
advertisenent and the existing recruitnent rules. If a
candidate applies for a post in response to advertisenent
issued by Public Service Comnission in accordance wth
recruitnment Rules he acquires right to be considered for
sel ection in accordance with the then existing Rules. This
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ri ght cannot be affected by amendnent of any Rule unless the
anending Rule is retrospective in nature. In the instant
case the Commission had acted in accordance with the then
existing rules and there is no dispute that the appellants
were eligible for appointnent, their selection was not in
violation of the recruitnent Rules. The Tribunal in our
opinion was in error in setting aside the select list pre-
pared by the Commi ssion

In view of the above discussions, we allow the appeal and
set

398

aside the order of the Tribunal dated Septenber 30, 1987. W
further direct the State Governnment to nake appointnents to
the posts of Mdtor Vehicle Inspectors on the basis of the

select list prepared and finalised by the Conm ssion. The
wit petition is also disposed of accordingly. There will be
no order as to costs.

P.S. S Appeal & Petition
al | oned.

?
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