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ACT:

Bonbay Merged Territories and Areas (Jagirs Abolition)
Act. 1953, 88. 3, 5 and 9--Jagirdars beconi ng occupants of
For est Areas under . the Bombay Land Revenue Code after
Abolition Act--Wiether their rights included right to trees
under s. 40 of the Code.

HEADNOTE:

The first el even respondents were Jagirdars in a forner
state which was nerged with the State of Bonbay  in  June
1948. In August 1953, these respondents entered into an
agreement with respondent No. 12, whereby, the latter could
cut and renove all species of trees fromforest lands in 39
villages over which the first eleven respondents claimed
full proprietary rights.

On  August, 1, 1954, the Bonbay Merged Territories -and
Areas (Jagirs Abolition) Act, 1953 came into force whereby

all Jagirs in the merged territories in Bonrbay State were
abolished. Under s. 5 of the Act, the Jagirdars becane
"occupants’ in the lands including forest areas which were

then in their possession

On July 6, 1956 the State Governnent i ssued a
notification under s. 34(A) of the Indian Forest Act,
declaring all uncultivated lands in the 39 villages to be
forests for the purposes of Ch. 5 of the Act. Thereafter, in
March and July 1958, the Divisional Forest Officer wote to
the respondents stating, inter alia, that all the rights  of
the Jagirdars havi ng been abolished, the reserved species of
trees on the lands belonged to the State Governnment and
prohibiting themfromcutting and removing the trees. The
respondents thereupon filed a wit petition, seeking a
direction to the appellants to cancel, and to restrain from
enforcing the orders contained in the letters of the
Di vi si onal Forest O ficer.

The Hi gh Court allowed the petition, mainly on the
ground that as the Jagirdars became occupants wthin the
meani ng of the Bonbay Land Revenue Code of the forest
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lands under s. 5(1)(b) of the Abolition Act, they, and not
the State Governnent, were entitled to the trees standing on
them In the appeal to the Suprene Court it was further
contended on behalf of the respondents that as s. 9 of the
Act vested sonme of the rights to trees in forest areas in
the State CGovernnment, by inplication, all the remaining
rights belonged to the Jagirdars.

HELD: Under s. 5(1)(b) of the Abolition Act, the only
rights conferred on the Jagirdars were the occupancy rights
of the Forest |ands; under s. 40 of the Bombay Revenue Code
the rights of occupants did not include the right to cut and
renove trees fromthe forest |ands except in the case of
villages as which the original survey and settlenment has
been conpleted, whereupon the Governnment’'s rights to the
trees, unless expressly or otherw se reserved, are deened to
have been conceded to the occupant. In the present case the
villages in question had adnmittedly not been surveyed and
178
settled and therefore the rights of the State Governnent to
the trees could not be deemed to have. been conceded to the
respondents as occupants. [184 E-185 FE]

By s. 3 of the Abolition Act all Jagirs and all the rights
of a Jagirdar were extinguished unless there was any express
provision in the Act saving any right. 1t could not be said
that because s. /9 of the Act reserved certain rights to
trees of the State Governnent and by ‘inplication the
Jagirdars had all the other rights, there was an express
provision saving ‘the rights of the Jagirdars wthin the
meani ng of s. 3. [185 F-H

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 281  of
1962.

Appeal by special l|eave fromthe judgment and order dated
January 14, 1959 of the Bonbay High Court in Special G vi
Application No. 2145 of 1958.

S. G Patwardhan and R H Dhebar, for the appellants.

S. T. Desai , J.B. Dadachanj i, O C Mat hur and
Ravi nder Narain, for respondents no. 1, 2, 4, 6, 10 and 12:
The Judgnent of the Court was delivered by

Ramaswam , J. Respondents nos. 1 to | 1 were the Jagirdars
of Waghach State in forner Sankeda Mewar in Reva Kantha
Agency which now forns part of the State of Cujarat.  They
clained that they were the full owners of —all the |and
including forest areas in the said State and exercised ful
revenue power during their regine. There were 39 villages in
Waghach State in all of which there were forests. Except for
the | ands which were cultivated, all the lands in the said
villages were forest |ands. Respondents nos. 1 to Il further
clainmed that they had full proprietary rights over the
forest lands and enjoyed the produce as full owner s
thereof. By the agreement of merger dated June 1, 1948 the
State of Waghach was nerged with the State of Bonbay with
effect fromJune 10, 1948. On August 19, 1953, respondents 1
to 11 entered into an agreement with respondent no. 12
wher eby respondent no. 12 becane entitled to cut and renpve
all species of trees fromthe forest lands in the 39
villages for a period of ten years. On August 1, 1954, the
Bonbay Merged Territories and Areas (Jagirs Abolition) Act,
1953 (Act XXXI X of 1954) canme into force. This Act was
passed with the object of abolishing jagirs in the nerged
territories and merged areas in the State of Bonbay and
providing for matters consequential and incidental thereto.
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The jagirs were classified, under the Act, into t wo
categories, nanely, (1) Proprietary jagirs and (2) Non-
proprietary jagirs. It is the undisputed position in the
present case that the jagirs fell in the category of

proprietary jagirs. Under s. 5 of the Jagirs Abolition
Act the Jagirdars becanme occupants in the |lands including
forest areas which were in their possession before comng
into force of the Act. On July 6, 1956 t he State
Governnment issued a notification under s. 34(A) of the
Indian Forest Act. declaring all uncultivated lands in the
said 39 villages to be forests for
179
the purposes of Ch. 5 of the Act. On March 19, 1953 the
Di visional Forest Oficer wote a letter to the respondents
wherein he stated that all the rights of the jagirdars had
been abolished by the Jagirs Abolition Act and that the
reserved species of trees standing on the |ands bel onged to
the State CGover nrent . He, t her ef ore, asked the
respondent's to refrain fromcutting teak and Pancharao trees
standing " in the forest l|ands. On July 11, 1958. the
Di visional Forest Oficer wote another letter to the
respondents in which he stated that the reserved species of
trees--teak, blackwiod and sandal wood--vested in the State
Governnment and, therefore, prohibited the respondents from
cutting and renmoving the material fromthose trees. He also
warned the respondents that if they cut and renobved the
material of such trees they will be Iiable to prosecution.
On the sane date he wrote another letter to the respondents
and informed themthat the material obtained by cutting teak
and bl ackwood trees which was tying in the forest | ands,
had been advertised for sale. The respondents thereafter
filed a Special Cvil Application no. 2146 of 1958 in the
Hi gh Court of Judicature at Bonbay against” the applicants
for the grant of a wit in the nature of ‘mandanmus under Art.
226 of the Constitution directing themto cancel the orders
contained in the fetters of the Divisional Forest  Oficer
dated March 19, 1958 and July 11, 1958 and to restrain the
appel lants fromenforcing the said orders. The H gh Court,
by its judgnent dated January 14, 1959, allowed t he
application of the respondents holding that —after” com ng
into force of the Jagirs Abolition Act the rights of the
jagirdars in the forest lands and the trees wer e
ext i ngui shed but at the sanme tinme jagirdars becane occupants
of the forest lands under s. 5(1)(b) of the said Act -and
they accordingly becane entitled to the trees standing on
the forest lands. The High Court held that all the trees
standing on the forest |ands belonged to the respondents 1
to 11 and the same did not belong to the State Governnent
and consequently the State Government was not entitled to
sel | t he material obtained by cutting t he trees.
Accordi ngly t he H gh Court i ssued an i-nj uncti on
restraining the appellants frompreventing the respondents
from cutting any species of trees standing in the forest
lands in the villages in question and from renoving and
di sposing of the produce thereof. The High Court further
held that this order would be without prejudice to the right
of the State Governnent, if they had any, to reserve any
class of trees wunder s. 40 of the Land Revenue Code or
under any other law for the tine being in force, or to
i mpose such restrictions as it may be lawful for themto do,
under the provisions of the Indian Forest Act and the Rules
made t hereunder.

The present appeal is brought by special |eave on behalf
of the State of CGujarat and the other appellants against the
order of the H gh Court of Judicature at Bonmbay in the
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180

The question presented for deternmination in this case
is whether the trees standing in the forest |ands of the 39
villages in question belong to the jagirdars--respondents 1
to 11 or to the State Governnent and whet her the respondents
have a right to cut and renbve the trees including the
reserved species of trees fromthe forest |ands of these
vil | ages.

Section 3 of the Bonmbay Merged Territories and Ar eas
(Jagirs Abolition) Act, 1953 (hereinafter to be called t he
Jagirs Abolition Act) states:

"3. Notwi thstanding anything contained in
any usage, grant, sand, order, agreenent or
any law for the time being in force, on and
fromthe appointed date,---
all jagirs shall be deenmed to have been
abol i shed;

(ii) save as expressly provided by or
under the provisions of this Act, the right
of a jagirdar to recover rent or assessnment of
land or to levy or recover any kind of tax,
cess, fee, charge or any has, and the right of
reversion | apse, if any, vested in a
jagirdar, and all other rights of a jagirdar
or of /any person legally subsisting on the
sai d date, in respect of a village as
incidents of jagir shall be deened to have
been exti ngui shed.”

Under s. 4 all jagir villages are nadeliable to the
paynment of |and revenue in accordance with the provisions of
the Code and the rul es nade thereunder, and the provisions
of the Code and the rules relating to unalienated |ands are
made applicable to such villages. Section 5 (1) (b) provides
as follows:

"5. (i) In a proprietary jagir village,--

(b) in the/case of land other t han
Ghar khed land. which is in the actua
possessi on of the jagirdar or in t he
possession of person other than a permanent
hol der hol di ng through or fromthe jagir dar
such jagirdar.
shall be primarily liable to t he State
CGovernment for the paynent of |and revenue due
in respect of such land and shall be entitled
to all the rights and shall be liable to al
the obligations in respect of such land as

an occupant under the Code or. any
ot her law for the tinme bei ng in
force:

181

Section 8 of the Jagirs Abolition Act states:
"8. Al public roads. lanes and paths. the

bridges. ditches. dikes and fences. on  or
beside the sanme. the bed of the sea and  of
har bouts. creeks bel ow high water nmark. and of
rivers. streams, nalas. lakes. wells and tanks
and all ~canals and water courses. and al

st andi ng and flowing water. all unbui | t
village site lands. all waste lands and al

uncul tivated | ands (excluding | ands used for
buil ding or other non-agricultural purposes)
which are situate within the linmts of any
jagir village, shall. except in so far as any
rights of any person other than the jagirdar
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may be established in or over the sane and
except as may ot herwi se be provided by any | aw
for the time being in force. vest in and shal
be deenmed to be. with all rights in or over
t he same or appertaining thereto. t he
property of the State Government and al
rights held by a jagirdar in such property
shal | be deened to have been extingui shed and
it shall be lawful for the Collector. subject
to the general or special orders of the State
CGovernment. to dispose themof as he deens
l[it. subject always to the rights of way and
other rights of the public or of individuals
| egaliy subsisting.

Section 9 reads:

"9. The rights to trees specially reserved
under  the  Indian Forest Act. 1927. or any
other law for the tine being in force. except
t hose the ownership of which has been
transferred by the State Governnment under any
contract. grant or law for the time being in
force. shall vest in the State Governnent and
nothing~ in this Act shall in any way affect
the right of the State Governnent to apply the
provisions of the Indian Forest Act. 1927. as
in force in the pre-Reorgani sation State of
Bonbay. excluding the transferred territories
to forests in a Jagir Village."

Section 10 provides as foll ows:

"10. Nothing in this Act or any other |aw
for the tinme being in force. shall be deened
to af f ect the rights of any j agi rdar
subsisting on the appointed date to mines or
m neral products in-a jagir village grant ed
or recogni sed under any contract. grant or |aw
for the tine being in force or by custom or
usage. "

Section 11 provides for conpensation to Jagirdars in
the manner provided therein

Section 2(2) of the Jagirs Abolition Act states that
any word or expression which is defined in the Code and not
defined in the Act shall be deemed to have the meaning given
to it in the Code.
182
Section 2(1)(ii) of the Jagirs Abolition Act defines the
'Code’ to nean 'the Bonbay Land Revenue Code, 1879’

Section 3(16) of the Bonbay Land Revenue Code defines
"Qccupant” as a holder in actual possession of | unalienated
| and, other than a tenant: provided that where the holder in
actual possession is a tenant, the landlord or superior
landlord, as the case nay be, shall be deened to be
occupant . Section 3(17) defines "Cccupancy" to nean a
portion of land held by an occupant. Under s. 3(19) of the
Code "CQccupation"” means possession. Section 40 of the Bonbay
Land Revenue Code provides as follows:

"40. In villages, or portions of villages,
of which the original survey settlement has
been conpl eted before the passing of this Act,
the right of the Governnent to all trees in
unal i enated | and, except trees reserved by the
Government or by any survey officer, whether
by express order made at, or about the tine of
such settlement, or under any rule, or genera
order in force at the time of such settlenent,
or by notification nade and published at, or
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at any tinme after, such settlenent, shall be
deened to have been conceded to the occupant.
But in the case of settlenent conpleted before
the passing of Bonmbay Act 1 of 1865 this
provi sion shall not apply to teak, black-wood
or sandal -wood trees. The right of the
Governnment to such trees shall not be deened
to have been conceded, except by clear and
express words to that effect.
"In the ease of villages or portions of villages of which
the original survey settlenent shall be conpleted after the
passing of this Act, the right of the Governnent to al
trees in unalienated | and shall be deemed to be conceded to
the occupant of such |and except in so far as any such
rights may be reserved by the Government, or by any survey
of ficer on behalf of the Governnent, either expressly at or
about the time ~of such settlenent, or generally by
notification nmade and published at any tine previous to the
conpl etion of the survey settlenment of the district in which
such villiage or portion of avillage is situate.

"When  _perm ssion to occupy |land has been, or shal
hereafter be granted after the conpletion of the survey
settlenent of the village or portion of a village in which
such land is situate, the said perm ssion shall be deened
to include the concession of the right of the Governnent to
all trees growing on that |and which nay not have been, or
which shall not hereafter be, expressly reserved at the
time of granting such permssion, or which may not have
been reserved, under any of the foregoing provisions of this
section, at or about the time of the original survey
settlenent of the said village or portion of a village.

"Expl anation.--1n the second paragraph of this  section,
the expression "In the case of villages or portions of
villages of which
183
the original survey settlenent shall be conpleted after the
passing of this Act" shall include cases where the work of
the original survey settlenent referred to therein was
undertaken before the passing of this Act as well as ' cases
where the work of an original survey settlenent ~may be
undertaken at any tine after the passing of this Act."
Section 41 states:

"41. The right to all trees specially
reserved under the provision of the last
precedi ng secti on, and to al | trees.
brushwood, jungle, or other ‘natural — product
growi ng on |land set apart for forest reserves
under section 32 of Bonbay Act I of 1865 or
section 38 of this Act. and to all trees,
brushwood, jungle or other natura
product, wherever grow ng, except in.so far as
the sane may be the property of individuals or
of aggregates of individuals capable of
hol di ng property, vests in the State
Government and such trees, brushwood, jungle
or other natural product shall be preserved or
di sposed of in such manner as the State
CGovernment may fromtine to tine direct."
Section 65 states:

"65. An occupant of |and assessed or held
for the purpose of agriculture is entitled by
hi nsel f, his servants, tenant, agents, or
other |legal representatives, to erect farm
bui | di ngs, construct wells of tanks, or make
any other inprovenents thereon for the better
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cul tivation of the land, or its nor e

conveni ent use for the purpose aforesaid.

But, if any occupant w shes to use his hol ding

or any part thereof for any other purpose the

Collector’s permission shall in the first

pl ace be applied for by the occupant.

The Col |l ector, on receipt of such application
(a) shall send to the applicant a

witten acknow edgnent of its receipt, and
(b) may, after due inquiry, either grant

or refuse perm ssion applied for;

VWhen any such land is thus pernmtted
to be used for purpose unconnected with
agriculture it shall be lawful for Collector,
subject to the general order of the State
CGovernment to require the paynment of a fine in
addition to any new assessment which may be
| evi abl e under the provisions of section 48."

184

Section 68 states that the occupant’s rights
are conditional, “and - is to the followng
effect:

"68. “An occupant is entitled to the use and
occupation-of his land for the period, if any,
to which his tenure is limted, or if the
period is unlimted, or a survey settlenent
has | been extended to the land, in perpetuity
condiitionally on the paynent of  the anmounts
due on account of the land revenue for the
same, according tothe provisions of this Act,
or of any rules made under this Act, or of any
other law, for the tine being in force, and
on the fulfilnent of any other ternms or
conditions lawfully annexed to his tenure;

The High Court expressed the view that under s. '3 of
the Jagirs Abolition Act the rights of the jagirdars in the
forest lands and the trees which grew upon them were
extinguished. The Hi gh Court further held that ‘with the
coning into force of the Jagirs Abolition Act” jagirdars
became the occupants in the forest lands under s. 5(1)(b)
of that Act and the respondents 1 to 11 becone. therefore,
entitled to the trees standing on the forest lands. In - our
opi nion, the view expressed by the High Court is erroneous
and must be reversed. It is manifest that under s. 3 of -the
Jagirs Abolition Act all jagirs were abolished and all the
rights of the jagirdars were extinguished, save those rights
whi ch are expressly provided by other provisions of the Act
itself. It is also manifest that under s. 5(1)(b) of the Act
the only rights conferred on the jagirdars are the rights of
occupancy of the forest lands. In our opinion, the rights of
the occupants under the Bonbay Land Revenue Code  do not
include the right to cut and renbve the trees from the
forest lands. The reason is that the 36 villages in dispute
have not been surveyed or settled and wuntil there is
conpl etion of the survey and settlenent there is no question
of concession on the part of the State Governnment of the
right to the trees in favour of the occupants. Section 40
of the Bonbay Land Revenue Code provides that in the case of
villages of which the original survey settlenent has been
conpl eted before the passing of the Act, the right of the
Government to all trees in unalienated | and. except trees
reserved by the Government or by any survey officer, whether
by express order made at, or about the tinme of such
settlenent, or under any rule, or general order in force at
the time of such settlement, or by notification made and
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published at, or at any tine after, such settlenent, shal
be deened to have been conceded to the occupant. The second
para of s. 40 deals with concession of Governnent rights to
trees in case of settlenents conpleted after the passing of
the Act. The second para states that in the case of villages
or portions of villages of which the original survey
settlenent shall be conpleted after the passing of the Act,
the right of the Government to all trees in unalienated | and
shal
185

be deened to be conceded to the occupant of such |and
except in so far as any such rights may be reserved by the
Government, or by any survey officer on behalf of the
Covernment, either expressly at or about the tine of such
settlenent, or generally by notification made and published
at any time previous to the conpletion of the survey
settlenent. The third paragraph of s. 40 relates to the
concession of CGovernnent rights to trees in case of |and
taken up after conpletion of settlenment. The section states
that when perm ssion to occupy | and has been granted after
the conpletion of the survey settlement of the village, the
sai d perm ssion shall be deenmed to include the concession of
the right of the Governnent to all trees growing ’'on that
 and which may not ‘have been, or which shall not hereafter
be, expressly reserved at the time of granting such
permssion. In ’'the present case, the 36 villages in
guestion have admttedly not been surveyed and settled and
the necessary conclusion to be drawnis that the rights of
the State CGovernnent to trees cannot be deemed to be
conceded to the occupants of the |land. The  assunption is
inmplicit in s. 40 of the Bonbay Land Revenue Code that al
the trees standing and growing on the lands wth the
occupants belong to the State Governnent and not to the
occupants and until there is a survey and settlenment of the
village the question of concession on the part of the ' State
Government of rights to the trees does not arise. In other
words, until there is survey and settlenent of the |I|and
there is no inmplication in favour of respondents'1l to 11
that they had concession of the rights of the Governnment to
the trees standing on the forest |ands.

On behal f of the respondents M. S.T. Desai referred to
s. 9 of the Jagirs Abolition Act and stressed the argunent
t hat the right of trees nentioned in that section alone
vested in the State Governnent and there was no other
reservation in the Act or any other law, in favour of the
State Governnment. It was contended that by inplication it
must be held that the jagirdars had rights to the trees in
the forest areas apart fromthose mentioned in s. 9 of  the
Act. We do not accept this argument as correct. Section 3 of
the Act provides for abolition of jagirs and under that
section all jagirs shall be deened to have been abolished on
and from the appointed date i.e., August 1, 1954 and al
rights of a Jagirdar, in respect of a jagir village as

i nci dents of jagir, shall be deened to have been
extinguished by virtue of the section unless there is
express provision in the Act saving such right. In our

opinion, s. 9 of the jagirs Abolition Act is not an express
provision saving the right of the jagirdars with regard to
the trees and the argument of M. Desai nust be rejected on
this point. Qur viewis supported by the | anguage of s. 10
of the Jagirs Abolition Act which expressly saves the right
of the jagirdar to mines or mneral products in a jagir
village subsisting on the appointed day. There is no
provision in the Jagirs Abolition Act corresponding to s. 10
with regard to the saving of the right to the trees in
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favour of the jagirdars. W are accordingly of the opinion
that after coming into
186
force of the Jagirs Abolition Act respondents 1 to 11 became
occupants in respect of the forest lands in the 36 villages
and the only rights which they have are those of occupants
under the provisions of the Bonbay Land Revenue Code and
such rights do not include the right to cut and renove the
trees fromthe forest |ands of the villages in question

In our opinion, the Hgh Court was in error in holding
that the respondents were entitled to cut and remnmove al
species of trees standing in the forest lands of the 36
villages in question. W accordingly allow this appeal, set
asi de the order of the Hi gh Court dated January 14, 1959 in
Special Cvil Application no. 2146 of 1958 and order that
the Special Cvil Application should be disnissed. The
appellants are entitled to costs both in this Court and in
the Hi gh Court.
Appeal al |'owed.
187




