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ORDER
Cl VI L APPEAL NO. 5795 COF 2002

W TH
Cl VI L APPEAL NOCS. 1830/2002, 5794/ 2002, 4488-4490/ 2002

Thi s order shall dispose of C vil Appeal Nos.5795/2002, 1830/2002 and 5794/2002 file
d by
the revenue and Givil Appeal Nos.4488-4490 of 2002 filed by the assessee relating to the sam
e

assessnment years. Facts are conmon.

For the sake of convenience, the facts are taken from Civil Appeal No. 5795 of 2002.

Respondent/ assessee is a buil der whi ch bel ongs to Ravi
carried on business of construction. ~Search under Section 132
(for short "the Act’) was carried out at the residence as well
assessee/ partner/director(s) of the conpany on 24-25/12/1996.
a

Bui |l ders Group of cases and
of the Incone Tax Act, 1961
as busi ness premnises of the
During the course of search

statenent on oath of Chandrakant Patel, Director of ‘assessee’s conpany was recorded under
Section 132(4) of the Act. Chandrakant Patel adm tted that the assessee’s conpany had
charged "on money" on sale of flats/tenements of ‘Ravi 'Ratna Park Project and adnitted
conceal ed i ncome of Rs.15 lacs in the case of the company and another Rs.11 lacs in other
group of cases.

The Assessing O ficer on 31lst August, 1988 passed an order. under Section 158 BC read
with 158 BD of the Act for
Assessing O ficer

bl ock assessnent for the period 1985-86 to 21.12.1996. The

made various additions on the foll owi ng basis:

"a) During course of search, volum nous incrimnating were al so
sei zed which contained informati on regardi ng chargi ng of "on
noney" at different rates for different types of premses. On the
basis of these, the AO estimated that the assessee had earned

"“on noney" of Rs.2,48,52,961/- on sale of flats intvarious
projects. This included extra noney charged by the assessee
fromcertain tenement hol ders who were given larger |and area.
After considering all the relevant factors and al so witten

subm ssi ons of the assessee, an addition of Rs.2,48,52,961/- was
made.

(b) An addition of Rs.82,43,909/- was nade on account of
unaccount ed expenditure on the basis of seized material out of

whi ch Rs. 28,17,909/- was made on substantive basis, whereas
addi tion of Rs.2,26,000/- was nade on protective basis.

) An addition of Rs.15 lacs was made on the basis of
statenment recorded under Section 132(4) of the Act.
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Accordingly, the block assessnent dated 31.8.1998 was finalized under section 158 BC

read with Section 158 BD of the Act by the Assessing O ficer after naking the follow ng
addi ti ons:

"(1) adnmitted conceal nent Rs. 1500000. 0o under Section 132(4)
(2) On noney charged on Rs. 24852961.00 sale of flats.
(3) Unaccounted i ncome on the basis of seized papers:

Subst anti ve Rs. 28,17, 909/ -
Protective Rs. 54, 26, 000/ -

Rs. 82,43, 909/ -"

In appeal, the Incone Tax Appellate Tribunal (for short "the Tribunal’) vide its ord
er
dated 19th August, 1999 deleted the additions nade at serial Nos. 1 and 3, quoted above. Th
e
addition at serial No.2 regarding 'On money" was reduced to Rs. 64, 35,000/- and further
al | owed deduction of estinmated expenditure against "on nmoney" @ 30% of the estimted "on
noney" receipts i.e. Rs.19, 20, 000/-.

Tri bunal accepted the assessee’s contention that it had charged on nmoney @ 30% of t
he
docunent price. Accordingly, the Tribunal reduced the estinmate of "on noney" to Rs.64 |acs
i ncludi ng the noney of Rs.2.17 |acs charged by the assessee for extra land given to certain
tenement hol ders. Tribunal also-directed the AO to allow deduction of 30% as unaccount ed
expendi ture incurred out of unaccounted receipts.  Thus, the Tribunal estimted on noney
receipts at Rs.64 |acs and expenses at Rs. 19.20 | acs, |eaving unaccounted i ncone of Rs.44.80

| acs as agai nst Rs.2,48,52,961/- made by the Assessing Oficer
VWi | e doing so, the Tribunal recorded its findings by observing thus:

"16. W have carefully considered facts and material 'placed
before us as well as the rival subnissions nade on both sides.
In so far as the basis issue of charging of on noney on booking
of flats in the Ravi Ratna Park project is concerned, we find that
there is anpl e supporting evidence on records. Docunents and
papers seized fromthe residence of Sri Piyush R Patel, Director
and the office prem ses of the assessee conpany el aborately

di scussed in the inpugned order and referred above by us

clearly indicate that the assessee has charged on noney while
booki ng of units in the projects. The statements of Shr
Chandrakant R Patel, Director of the assessee conpany,

recorded on 25.12.1996 and again on 8.1.1997 constitute

unequi vocal admi ssion of on noney charged by the assessee
conpany. These sworn statenents are corroborated by seized
docunents and records fromthe prenises of the assessee

conpany. Shri Chandrakant R Patel submitted an affidavit

during the assessnent proceedings resiling fromthe aforesaid
sworn testinmony. However, it is to be borne in mnd that the
adm ssion of the Director regardi ng chargi ng of on nbney on

the booking of flats is corroborated by docunents seized during
the search operations. Adni ssion nade by the assessee during
search operations constitute substantial evidence in view of
Section 17 and 21 of the Indian Evidence Act. The admission is
fully corroborated by docunents and records which are
inculcatory in nature. The affidavit of the Director filed by the
assessee conmpany is in our opinion nerely a self serving
document and does not deserve any weight. A very heavy onus

[ ay upon the assessee to refute and controvert the admi ssion
made at the time of search operations and the said onus has not
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been di scharged in the instant case. Since the Ld. counsel for the
assessee very candidly submtted that the assessee conpany no

| onger wishes to resile fromthe statenments of Shri Chandrakant
Patel, Director and the affidavit filed during the assessment
proceedi ngs may be ignored, we need not dwel upon this aspect

of the matter further

17.1n the facts and circumstances of the case as di scussed above,
we feel that the estinmates of on nobney charged on flats in the
various bl ocks adopted by the AOin the assessnment order at

Rs. 2,48,52,961 are excessive and cannot be sustained. The same
price adopted by the AO for block A /D and E Flats at Rs.5 | acs
per unit on the basis of the seized docunents A/ 3 page 1 does

not appear to be reasonable. The said paper pertains to sale of
Fl at Nos. 132 and 133 in D block, which is situated at the corner
of the main road having the ideal |ocation in the block. Further
nore it is to be borne in nmnd that the area of the plot of |and
for Dtype flat is 132 sq. yds. whereas in E Block the area of the
plot of land is 78 sq. yards only. As regards A block, in this

bl ock, the purchasers of the flat do not get the ownership rights
over the plot of land. Looking to the fact that the sanme price
fixed by the Govt. in respect of flats in A, D and E bl ocks at

Rs. 2,29,000 and Rs. 2, 24,000 per unit, we felt that the on npbney
charged per flat @Rs. 66000 for A & D block and Rs. 67,000

for E block, admtted by Shri Chandrakant Patel, Director in his
statenment dated 25.12.1996 appears to be reasonable

Simlarly, with regard to F type docunments the sale price fixed
by the govt. per unit is Rs.1,90,000 whereas the AO has adopted
the figure of Rs.2,25,000 which is al nobst double the price fixed
by the govt. the on nobney charged with respect to this block @
Rs. 36,000 per unit admtted by the Director in his statenent
appears to be reasonable and is upheld. ~ Simlarly with regard

to shops, 23 shops have been booked during the bl ock period

under consideration and the sale price fixed by the govt. per
shops is Rs. 49,393 the on noney charged per shop indicated by

the 1d. counsel before at Rs. 15,000 per shops appears to be a
reasonabl e estimate. W feel that (the figure of total on noney
recei pts as per the subm ssions of the |d. counsel before us is |
the circunstances of the case a reasonable estimate and we

uphol d the sane. By sustaining the on noney receipts at Rs.64

| acs as above (including Rs.2,17,000 received on account of extra
| and as conceded by the | d. counsel before us) is broadly based
on adopting the on noney received per unit @30% of the price
fixed by the Govt. So various factors, |ike |ocation of blocks as
well as the flats, reasurenent of plot of land attached thereto
etc. have been taken into consideration while adopting the
aforesaid estimate. The fact that the director of the conpany in
his statement before the tax authorities has indicated the
aforesaid figures of on noney charged and reiterati on of this on
noney figure before us by the Ld. counsel have al so been

rel evant consideration with us.

18. One of the contentions raised by the Ld. counsel, which
remains to be considered by us, is that on noney receipts
on booking of flats can be brought to tax only in the years
during which conveyance deeds in respect of the flats are
executed and sal es thereof are conplete. According to the Ld.
counsel , on noney receipts cannot be taxed during the bl ock

peri od, since no deeds are executed. W are not persuaded to
accept the argunents o the Ld. counsel on noney received by

the assessee in cash outside the books of account at the tinme of
booking of the flats is over and the advance noney paid by the
buyers which are accounted for in the books of account. Thus,
according to the nercantile system of accounting, on npbney

recei ved by the assessee outside the books of account at the tine
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of booki ng becones the incone of the assessee and it is in no
way related or connected with the conpletion of the sales
transaction. Wether the booking of the flats ultimately

cul mnates in the execution of the conveyance deeds or not,
prem um or on noney received by the assessee at the tine of
booki ng partakes of the character of conmercial receipts of the
assessee and is, therefore, |liable to be assessed as incone
according to the accepted principles of commercial accounting.
The contention of the Id. counsel is, therefore, rejected.

19. The next issue, which is required to be considered is the

cl ai m of deduction of expenses incurred by the assessee outside
the books of account against the on noney receipts. W find,
there is nerit in the contention of the Ld. counsel that the
assessee conmpany has incurred expenses outside the books of
account, which is duly corroborated by the docunments and
records seized during the search operation. The AO has
enuner at ed such expenses in the assessnent order and made
substantive addition of Rs.218,17,909 on account of such
unaccount'ed expenses incurred outside the books of account.

Ld. counsel has nade before us detailed subm ssions with
regard to various itens of the expenses treated as unexpl ai ned
by the AOin the assessnent order. Ld. counsel submitted that
out of the aforesaid addition of Rs.28,17,909 certain expenses
are accounted for in the books and the bal ance expenses even if
these are unaccounted, they are liable to be allowed as
deducti bl e busi ness expendi ture agai nst the on noney receipts.
The particul ars of 'such unaccount ed expenses as indicated by
the Ld. counsel are as under:

The AO has adopted
The figure as Rs. 3,49, 000

According to the assessee, anmount of Rs.1,13,6000 represents
receipts for extra |and and therefore, the anount involved as per
this paper is Rs.2,39,000 only.

20.Ld. counsel submitted that apart fromthe aforesaid
expenses, which are incurred outside the books of account

evi denced by seized docunents, there may be other expenses

al so incurred by the assessee outside the books of account; |ike,
extra paynents nade to the | and owners or other expenses for

whi ch docunents have not been found during the search
operations. |In the circunstances of the case, we feel that
deduction on account of expenses nmay be estinated at 30% of

the on noney recei pt of Rs.64 |akhs indicated above.” On this
basis, the AO would all ow deduction of Rs.19.20 |akhs. W
woul d accordi ngly uphold the addition of Rs.64 |akhs \026 19.20
| akh = Rs. 44.80 | akhs as agai nst Rs. 2, 48,52, 961 added by the
AO on account of on noney receipts. The bal ance addition of
Rs.2,03,72,961 is deleted. This disposes of ground No.4 in the
assessee’ s appeal . "

Revenue as well as assessee filed appeals before the H gh Court and raised the follo
wi ng
guestions of law arising fromthe order of the Tribunal for its consideration. Assessee’s
guestions of |aw read thus:
a. Whether in the facts and circunmstances of the case,
the I TAT was right in lawin holding that the assessnent
proceedi ngs were not barred by the period of linitation?
b. Whether in the facts and circunmstances of the case,
the I TAT was right in lawin estinmating "on noney" receipt at
Rs. 64, 00, 000/ - ?
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c. Wiether in the facts and circunstances of the case,
the I TAT was right in holding that the appellant woul d have
i ncurred expenditure of only 30% as agai nst the claimof the
appel I ant of at |east 92%

d. Whether in the facts and circunmstances of the case,
the findings reached by the | TAT that the appellant received
"on noney" of Rs.64,00,000/- or that the expenditure of the
appel | ant coul d have been only Rs.19.2 lacs is not contrary to
record and perverse?

Revenue’ s questions of |aw read thus:

a. Whet her the Appellate Tribunal is right in |aw and
on facts in restricting the addition nmade on account of on noney
receipt to Rs.44.80 |acs as against Rs.2,48,52,961/- nmade by the
assessing officer?

b. Whet her the appellate Tribunal is right in |aw and
on facts in deleting the addition of Rs.82,43,909/- which
i ncl uded substantive addition of Rs.28,17,909/- on account of
unaccount'ed expenses incurred by the assessee and
Rs. 54, 26, 000/ - nade on protective basis?

c. Whet her the Appellate Tribunal is right in |law and
on facts in deleting Rs.15 | acs made on the basis of statenent
recorded under section132(4) of the Act?

d. Whet her the finding of Appellate Tribunal in
deleting the addition are perverse in-case it does not take into
consi deration material facts avail able on record and taking into
accounts only the subm ssions made by the assessee?

The questions rai sed by the assessee were rejected. It was held that the findings re
cor ded
by the Tribunal were on facts and therefore no substantial question(s) of |aw arose fromthe

findings recorded by the Tribunal. I'n so far as revenue’'s appeal s are concerned, the High
Court accepted the second question and fornulated the same as under

"Whet her the Appellate Tribunal is right in law and on facts in

deleting the addition of Rs.82,43, 909/- and whether the said

finding is not perverse in the absence of any reasons?"

The af oresaid question formnul ated and accepted by the H gh Court is pending
consi deration before the H gh Court. Questions of |aw at serial Nos. a, ¢ and d were reject
ed
by observing that findings recorded by the Tribunal were on facts and therefore no substanti
a
guestion of |aw arose.

After perusing the findings recorded by the Tribunal, we are in agreement with the v
i ew
taken by the Hi gh Court that question Nos. a, ¢ and d are based on facts and therefore,
substantial question of law did not arise fromthe findings recorded by the Tribunal

In view of the foregoing reasons, the appeals filed by the revenue are disni ssed.

In view of dismssal of revenue’s appeal, counsel for the assessee does not press th
e
assessee’ s appeal s.

The Appeal s are dism ssed accordingly.




