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CASE NO. :
Appeal (civil) 653 of 2007

PETI TI ONER
State of UP. & Os

RESPONDENT:
Ms. S.K Theatre Productions & O's

DATE OF JUDGVENT: 09/02/2007

BENCH
S. B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT
(arising out of Special Leave Petition (ClVIL) No.5310 of 2006)

MARKANDEY KATJU, J.

Leave granted.

Thi s appeal has been fil ed agai nst the inpugned judgrment of the
Al | ahabad Hi gh Court (Lucknow Bench) dated 7.12.2005 in Wit Petition
No. 3281 (MB) of 2004. Heard |earned counsels for the parties and perused
the record.

The facts of the case are that to pronote filmproduction in the State
of U P. the State Governnent constituted a Society named Fil m Bandhu in
the year 2001 which was registered under the Societies’ Registration Act.
Various Government orders were issued to give facilities for filmproduction
in UP and a filmpolicy was made. Various incentives were also decl ared
to be given to the films nade in regional |anguages in U P. such as Avadhi
Bhoj puri and Braj etc. These various incentives are nentioned in the bookl et
entitled "Uttar Pradesh Film Policy 2001, copy of which has been supplied
to us. These include trade tax exenptions, tax incentives, subsidy, two
weeks’ conpul sory exhibitions of regional filns, etc.

The respondents cl ai m subsidy under clause 23.3 of the FilmPolicy.
The said clause 23.3 states : -

"23.3 Subsidy : A subsidy of 25% of the cost
of production, subject to a maximumlimt of Rs.10
lac, will be provided to filns nade in the State in
any one of the above nentioned | anguages. This
subsidy will be paid to film processing |abs for the
expenditure actually incurred in the maki ng of the
film In the first three years this subsidy can be
paid to | aboratories situated outside Uttar Pradesh.
However, after three years regional filns will be
able to avail this schene only if the processing of
their films is done by labs situated in U P. This
provision will hopefully stinmulate the growth of
such lab facilities within the State. Besides, far
promoti on of such Hndi films al so, over 75%
shooting of which has been conpleted in the State,

a proportionate grant shall be given or the anount
of grant will be adjusted with rates of interest of
institutional finance for films."

The respondent (the wit petitioner) had decided to produce a Hi nd
filmentitled 'Pani Re Pani Tera Rang Kaisa in U P. For this purpose the
petitioner submitted his application to the Fil m Bandhu on the prescribed
format, copy of which is Annexure-5 to the wit petition. He also subnitted
copy of the script with a Bank draft of Rs.2,500/- as processing charges. It
is alleged that the script of the filmwas approved by the expert conmittee,
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whose recomendati ons were approved by Fil m Bandhu vide approval letter
dated 27.5.2003, Annexure-6 to the wit petition. Thereafter, the respondent
nmade various arrangenents and shot the entire feature filmin Lucknow.

The petitioner claimed the subsidy under the filmpolicy and is
aggrieved by the order dated 29.4.2004, Annexure 13 to the wit petition
i ssued by the Directorate of Information, U P. by which the subsidy to the
petitioner has been restricted to 25% of the processing charges only, and not
25% of the entire cost of producing the film The petitioner prayed for
guashi ng of the order dated 29.4.2004 and for a mandarmus directing the
respondent to make the paynent of Rs. 8, 94, 591/- being the renmaining
amount claimed by himas subsidy, i.e., over and above the amount already
paid to himas 25% of the processing cost in the |ab

By the inpugned judgnent the wit petition was allowed and hence
this appeal

Learned counsel for the appellant submtted that under clause 23.3 of
the filmpolicy the subsidy payable was only 25% of the cost involved in the
processing of the filmin the laboratory (subject to a maxi mum of Rs. 10
lacs). ~He submtted that the purpose of the subsidy was that filmlabs were
situated outside U P. and hence a subsidy was granted in relation to the film
processing in the | abs which were outside U P. but this subsidy was
restricted to only three years.

On the other hand, |earned counsel for respondent submitted that other
filmproducers had been granted 25% of the entire cost of production of the
film

We are of the opinion that if other film producers were granted
subsi dy of 25% of the cost of production of the film (subject to a naxi mum
[imt of Rs.10 lacs) then the wit petitioners should also be given the sane
benefits. However, if that was not done then the subsidy should be 25% of
the cost of filmprocessing in the Iab (subject to a maxi mum of Rs.10 | acs)
and not the entire cost of the film production.

It is well settled that a relevant factor for interpretation if there is
some anbiguity in a circular is how the circular has been understood by the
departrment itself which issued it. This is particularly so when there are two
interpretations possible, as is inthe present case.

In these circunstances, we set aside the inpugned judgnment and
remand the matter to the High Court for a fresh consideration after calling
for the relevant material in order to understand how clause 23.3 of the Film
Pol i cy was understood by the departnent itself and 'what subsidi es have been
given to other film producers.

For the reasons given above, we allowthe appeal, set aside the
i mpugned judgnent and remand the matter to the High Court. No cost.




