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ACT:

Custom Di vorce anong Jats of Jullundur  District-Value of
Rattigan's Digest and Rwaj-i-Amin this regard-Custom in
Surroundi ng districts can be basis of determning existence
of customin Jullundur District.

HEADNOTE:

S married A after the latter had been divorced by her
husband T. The parties were Jats of Jullundur District in
the Punjab. After the death of Sa collateral of his got
the lands of S nutated in his favour.” Athen filed a suit
claimng the land as widowof S. Her marriage to S was
chal | enged on the ground that there was no custom anpbng the
Jats of Jullundur District permtting a divorced ‘wonan to remar
ry inthe life-time of her first husband, The, entries

in the Rattilgan' s digest and the Riwaj-i-am-of Jullundur
District came up for consideration.

HELD : Rattigan’s digest was not of help inarriving at a
concl usion about the existence of such a custom of _divorce
anmong the Jats in Jullundur District. 'Me Riwaj-i-Am of
Jul lundur District was unreliable as it had been so held by
courts. [792 F-G 795 A-C]

On the basis-of the existence of a custom of divorce anong
the Jats of districts surrounding Jullundur District and on
the basis of oral evidence adduced in the case, the /High
Court rightly held that a customof divorce existed / anbng
the Jats of Jullundur District, and the custompernits the
divorced women to marry in the life-tine of her first. hus-
band. The divorce of A by T being valid her subsequent
marriage to S was also valid, and accordingly she was
entitled to succeed to S's property. L797 B-(C

Basant Singh v. Kunwar Brij Rai Saran Singh, 62 |1.A 180,
Vai shnoo Ditt v. Raneshri, (1928) L.R 55 |.A 407, Mahant
Salig Ramv. Miusanmmat maya Devi [1955] 1 S.C R 1191, Qamar-
ud-din v. M. Fateh Bano, (1943) I|.L.R 26 Lab. 110,
Muhammad Khal il v. Mhanmmad Baksh. A I.R (36) 1949 E. Pb.
252, Zakar Hussain v. Giulam Fainma, A l.R (14) 1927 Lab.
261, Ghul am Mobhammad v. Ball, A l.R (18) 1931 Lab. 641 and
M. Fatima v. Sharaf Din, AIl.R (33) 1946 Lab. 426,
referred to.
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JUDGVENT:

ClVIL APPFLLATE JURI SDICTION: Civil Appeal No. 852 of 1964.
Appeal by special l|eave fromthe judgment and decree dated
August 24, 1962 of the Punjab Hi gh Court in Regular Second
Appeal No. 843 of 1956.

Bi shan Narain and AL G  Ratnaparkhi, for the appellant.

K. C. Nayyar and Mohana Behar Lal, for respondent No. 1.
790

The Judgrment of the Court was delivered by

Bhargava, J. This appeal has come up as a result of a dis-
pute relating to succession to the property of one Sunder
Si ngh. Sunder Singh, on 4th Novenber, 1950, executed a will
in respect of his property.in favour of his niece, Udham
Kaur. Subsequently, on 27th October, 1951, one Tarl ok Singh
executed a document divorcing his wife, Mst. Angrez Kaur
respondent. No. ~1 in-this appeal, on the ground that she
frequently went away from his house wi thout his consent and
whenever ‘he nmade enquiries fromher, she becane furious with
him |In the docunment, he recited that Mst. Angrez Kaur was
no longer his wife and that she had gone to live w th Sunder
Singh. According to respondent No. 1 on this divorce being
granted to her by her first husband, Tarlok Singh, she was
married to Sunder Singh by a custom & known as ' Chadar

Andazi ' . On 7th June, 1952, Sunder ~ Singh revoked his
previous will and, in that document, acknow edged Mst. Ang-
rez Kaur as his wife and left the property to her. Sunder

Singh died in 1953. Thereafter,” the appellant, Curdit
Singh, who was a collateral of Sunder Singh in the third
degree, applied for mutation. On 12th Decenber, 1954,
nmutati on of the property left by Sunder Si ngh was sancti oned
in favour of Qurdit Singh by the authorities. Ther eupon
Mst. Angrez Kaur filed a suit on 17th March, 1955, claim ng
the property as w dow of Sunder Singh. The trial 'Court
decreed the suit, holding that respondent No. I had
marri ed Sunder Singh by ' Chadar Andazi’ and the nmarri age was
val i d. On appeal, the Additional District Judge set  aside
the decree of the trial Court and held that the narriage of
Mst. Angrez Kaur with Sunder Singh during thelife-time of
her first husband, Tarl ok Singh, was invalid and was not
justified by any custom and, consequently, she could not be
treated as the w dow of Sunder Singh. Respondent No. 1,
there on, appeale to the High Court of Punjab and the
| earned Judge, who heard the appeal, felt that the question
of custom had not properly tried by the trial Court and the
first appellate Court. Consequently he framed the foll ow ng
i ssue : -
"I's there any custom anpngst the tribes of the
parties according to which the divorce /given
by Tarlok Singh ’'to Mst. Angrez - Kaur is
recogni sed enabling her to enter into a valid
marri age by Chadar Andazi w th Sunder Singh?"
This issue was renmitted to the trial Court for
recording a finding after giving the parties
an opportunity to lead further evi dence.
Further evidence was led in the trial Court
whi ch answered this issue in the negative and
agai nst respondent No. 1. The District Judge,
in his report, endorsed the view of the tria
Court. The Hi gh Court, however, held that the
7 91
custom was proved under which Mst. Angr ez
Kaur could validly marry Sunder Singh, even
though her first husband, Tarl ok Singh, was
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alive, and, consequently decreed the suit.
Gurdit Singh appellant has now cone up to this
Court against this decree of the Hi gh Court by
speci al | eave.
As is clear fromthe facts narrated above, the, only issue
that arose in this case was whet her respondent No. 1, Mst.
Angrez Kaur, had succeeded in proving the existence of a
customin the community to which she bel onged, according to
whi ch Tarl ok Singh, her first husband, could divorce her
wher eupon she was at liberty to enter into a valid nmarriage
by Chadar Andazi with Sunder Singh, whose property is now
under dispute. The parties are residents of the District of
Jul l undur where, according to Qurdit Singh appellant, no
such custom as clainmed by respondent No. 1 exists anpbngst
the Jats, which is thecaste to which the parties belong.
To urge this point, learned counsel for the appellant relied
before wus on ’'The D gest of Customary Law by Sir W H
Rattigan,  and on the " Riwaj-i-am recorded at the tinme of
the settlenent in 1885 and 1914-15. It was argued that
Rattigan''s Digest of Custonary Law in the Punjab had al ways
been treated as an authoritative exposition of the custons
prevailing in the Punjab and had been accepted as such by
the Privy Council as well as other Courts in India.
Reliance was placed on para 72 at page 471 of the 14th
Edition of Rattigan’s, ’'Digest of Customary Law , where it
is stated that "ampbngst Muhammadans of all classes a nman nay
divorce a wife w thout assigning any reason; but this power,
in the absence of a special custom is not allowed to Hindus
nor to femal es of any class". |In paragraph 74, he proceeds
to lay down that "until the former nmarriageis validly set
aside, a wonan cannot marry a second husband in the life-
time of her first husband;" and in paragraph 75, it is
stated that "A 'Karewa' nmarriage with the brother ‘or sone
other nale relative of the deceased husband requires no
religious cerenonies, and confers all the rights of a valid
marriage. "
The nmarriage clainmed by respondent No. 1 with Sunder 'Singh
was described as a 'karewa’ narriage. On the basis of the
principles laid dowm in the above paragraphs, it was  urged
that it should be held that respondent No. | could not have
entered into a valid marriage with Sunder Singh, while her
first husband, Tarlok Singh, was alive. It is, however, to
be noted that in paragraph 72, Rattigan hinself nmakes an
exception to the general rule, and recognises the fact that,
if there be a special custom divorce can be resorted to
even by Hi ndus.
In earlier paragraphs of his book, Rattigan has dealt wth
exi stence of special custonms in the Punjab and, in dealing
with
L Sup. d/67-7
792
the Jats, he expressed the view that, as regards Jats, and
specially Sikh Jats who hold very liberal views on questions
relating to marriage and whose notions of sexual norality
are lax, it wll be difficult to enunciate any genera
principles as are opposed to public policy. Then, he goes
on to say that customin the Punjab is primarily tribal and
not local, though the customof a particular tribe nay and
often does differ in particular localities. Rattigon’s
conclusion is expressed by saying that it seens to be clear
that there is no uniformcustomapplicable to the whole of
the Punjab. Customvaries fromtine to tine and from place
to pl ace.
It is in this background that we have to consider further
remarks recorded by Rattigan in paragraph 72 nmentioned
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above, where he says that, in one case, it was doubted
whet her, in Jullundur District, a Hndu fat can divorce his
wife. He also noticed a nunber of decisions relating to
divorce in the surrounding districts in which it was held
that the customof divorce prevailed in alnbst identica

terns in those districts. This customaccording to him is
that the husband is entitled to turn out his wife and, if he
does so, she is entitled to remarry. It was on the basis of
these observations of Rattigan that it was urged before us
that the H gh Court commtted an error in relying on the
circunmstance that, in a nunmber of surrounding districts, it
was found that the custom of divorce ampbngst the Hindu Jats
so prevalent could lead to an inference that a simlar
custom prevailed in the district of Jullundur also. In
Rattigan's book, by itself, we are wunable to find any
proposition laying down that, in the district of Jullundur

there is any customanmpong Hindu fats permitting divorce as
cl ai mred” by respondent  No. 1. In fact, Rattigan |eaves the
guestion /open by saying that it has been doubted whether
such a ‘customexists in the Jullundur District. He also
mentions the Riwaj-i-am of Jullundur District, but does not
attach nuch inmportance to it on the ground of its being un-
reliabl e. Rattigan’s book on ’'Customary Law , in these
ci rcunmst ances, appears to us to be of Ilittle help in
arriving at a conclusion about the existence of a custom on
di vorce anongst the Jats in Jullundur District.

The only other docunent relating to- Jullundur District

avail able was the Riwaj-i-amof that district  and |earned
counsel for the appellant placed great reliance on it. He
drew our attention to the decision of their Lordships of the
Privy Council in Kunwar Basant Singh v. ~Kinwar Brij Rai
-Saran Si ngh(1l) where their Lordships held

"The value of the riwaj-i-amas evidence of customary lawis

wel | established before this Board; the nmpbst recent decision

is

(1) 62 1.A 180.

79 3

Vaishno Ditti v. Ranmeshri (1), in which the judgnment of the

Board was delivered by Sir John Wallis, who states :

"It has been held by this Board that the riwaj-i-am is a

public record prepared by a public officer in discharge of

his duties and under CGovernnent rules; that it is clearly

adm ssible in evidence to prove the facts entered thereon

subject to rebuttal; and that the statenents therein may  be

accepted even i f unsupported by instances."

Reliance was also placed upon the principle laid down by

this Court in Mahant Salig Ramv. Misammat  Maya Devi (2),

where this Court held
"There is no doubt or dispute as to the  val ue
of the entries in the Rwaj-i-am It is well-
settled that though they are entitled to an
initial presumption in favour of their
correctness irrespective of the guestion
whet her or not the custom as recorded, is in
accord with the general custom the quantum of
evi dence necessary to rebut that presunption
will, however, vary with the facts and
ci rcunst ances of each case."

The Court al so approved of the principle laid domm by the

Lahore High Court, indicating the circunstances in which

Riwaj-i-am can be held to prove a custom and in that

connection said
"It has been held in Qamar-ud-Din v. M.
Fateh Bano(3) that if the R waj-i-am oi
which reliance is placed, is a reliable and
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trustworthy docunent, has been careful ly
prepared, does not contain within its four
corners contradictory statements of custom

and in the opinion of the Settlenment Oficer
is not a record of the wishes of the persons
appearing before himas to what the custom
should be in those circunstances the Riwaj-i-
am woul d be a presunptive piece of evidence in
proof of the special customset wup therein

[f, on the other hand, the Riwaj-i-amis not a
docurrent of the kind indicated above, then
such a Riwaj-i-amwuld have no value at al

as a presunptive piece of evidence."
It is in the light of these principles that we have to
exam ne the value to be attached to the R waj-i-am in
Jul lundur District which-has been relied upon by |earned
counsel for the appell ant.
The R waj-i-am of Jul lundar District appears in the form of
guestions / and answers and an extract of it has been placed
before " us. In answer to the questions about the grounds on
which a wife may be divorced, whether change of religion is
a sufficient cause and whether,a husband may divorce his
wi fe without
(1) [21928] L. R 551.A 407,421
(2) [1955] 1. S. C R 1191
(3) [1943] I. L. R 26 Lah. 110.
7 94
assigning any cause, the record states that anong al
Muhammadans except Raj puts the Mihanmadan Law is foll owed;
and a husband can divorce his wife wthout assigning any
reason. Anmong the Muhammadan Raj puts and all Hi ndus-no
divorce is recognised. But an exception is mentioned that
t he Kambohs of the Nakodar Tahsil al so divorce their ' wves.

They are not required to assign any cause. |In answer to the
guestion as to what are the formalities which nust be
observed to constitute a revocable or an i rrevocabl e

divorce, is was stated that anong H ndus there is no divorce
except anong Kanbohs of the Nakodar Tahsil who give ’talaq
by executing a witten deed.

Reliance is placed on the entry in the R waj-i-amthat the
custom of divorce anmong Hi ndus does not exist in the
Jul lundur District to urge that the H gh Court wongly held
that respondent No. 1 could be divorced by her first
husband, Tarl ok Singh, and could validly marry Sunder Singh
by Chadar Andazi. |It, however, appears that the R waj-i-am
of Jullundur District is unreliable, and, according to the
principle laid down by this Court in the case of Mhant
Salig Ram(1l), such a R waj-i-amcannot be held to prove that
there was no custom of divorce anbng- Hindus in this

district. It does not appear necessary to refer to the
various decisions of the Lahore Hi gh Court on 'the" question
of wunreliability of the Rwaj-i-amof Jullundur District.
It is enough to quote the | atest decision of the East Punjab
H gh Court in Mhamad Khalil and Another v. Mhamad
Bakhsh( 2). In that case., Bhandari J., delivering the

j udgrment of the Bench, reproduced the principle laid down by
the Lahore H gh Court in Qamar-ud-Din & Qthers(3), which was
later approved by this Court in the case of Mhant Salig
Ran(1). ,and then proceeded to hold :-
"Unfortunately, the Riwaj -i-am of the
Jullundur District cannot be regarded as a
reliable or trustworthy docunent, for, it has
been held in a nunber of decided cases, such
as Zakar Hussain v. Chulam Fatima(l), Ghulam
Mohamad v. Balli(5), and M. Fatima v.
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Sharaf Din(l), that it has not been prepared
with care and attention. It seenms to ne,
therefore, that it is inpossible to accept the
statenments appearing therein at their face

val ue. "
Learned counsel for the appellant, however, urged before us
that all these cases, in which the Riwaj-i-amof Jullundur

District ,was held to be unreliable, related either to the
custom about the right of succession to property of a
daught er agai nst coll aterals,
(1) (1955) 1. S. C R 1191.

(3) A I. R (36) 1949 E.Pb. 252.

(5) A I. R (1 4) 1927 Lab. 261.

(2) 1. 1. R 26 Lah. 110.

(4 A 1. R (18) 1931 Lah. 641.

(6) A 1. R (33) 1946 Lah. 426.

79 5

or about  the right to execute wills and gifts. None of

these cases related to the customof divorce and at | east,
insofar. ‘as~ it records that there is no custom of divorce

anongst Hindus in this district, the Rwaj-i-am should be
accept ed. There are two reasons why we nust reject this
contenti on. The first is that the Riwaj-i-am having been

found wunreliable in respect of two custons, the inference
clearly follows that it was not drawn up carefully and
correctly and, consequently it would not be safe to rely

even on other aspects of the Rwaj-i-am The second, and
which is the nore inmportant reason, is that, in this
particul ar case which is "before us, the evidence tendered
by both the parties shows that this R waj-i-am has

incorrectly recorded the custom about the right of a Hi ndu
husband of this district to divorce hiswife,

Respondent No. 1, in order to prove her case as to the
exi stence of the custom has primarily relied on two pieces
of evidence. The first piece of evidence consisted of the
Riwaj -i -am of the neighbouring districts where there was a
clear record that the custom of ‘divorce anong Hindu Jats
exi st ed. The exi stence of 'such a custom in t he
nei ghbouring district, which surround the Jullundur Di'stri ct
all around, is certainly a relevant consideration for an
inference that such a customnmay be prevalent in-the Jul-
[undur District also, particularly in view of Rattigan's
opinion that the customis primarily tribal though also
local. |If the custom existed anbng the tribes of H ndu Jats
in all the districts surrounding the district of ~ Jul lLundur
it is probable that a simlar customexists in the -district
of Jullundur al so. The other piece of evidence relied upon
was the statements of a nunmber of w tnesses examined to
prove that not only such a customexisted, but @ also  that
instances were available showing that there had been
divorces in recent tinmes. Respondent No. 1 has" exani ned
nine witnesses in this behalf. The learned District  Judge,
in his report, did not place full reliance on the testinony
of these witnesses, but their evidence has been accepted by
the Hi gh Court. On behalf of the appellant also, a nunber
of witnesses were exam ned to prove the non-existence of a
custom of di vorce. It, however, appears t hat t he
appel l ant’s own w tnesses belied his case. Several of those
witnesses clearly admtted that in this district a custom

did exist permitting a husband to divorce his wfe. Thr ee
of the witnesses, Bhag Singh, Karam Singh and Kartar Singh
who were exam ned on behalf of the appellant, in their

exam nation-in-chief itself, mentioned a custom under which
a Zam ndar could divorce his wife, though they added that,
if the husband divorces his wife, the wife cannot contract
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Chadar Andazi during the life-tinme of her husband. U agar
Singh, another witness, in his cross-examnation clearly
adnmtted that the husband can divorce his wife, but a wife
cannot divorce her husband. He <can divorce her both
verbally as well as in witing. Simlarly, N ranjan Singh

anot her

796
witness, stated that a husband can divorce his wife, but a
wi fe cannot divorce her husband. Gurdit Singh, in his

exam nation in chief, mentioned that a husband and wfe
could live separate fromeach other and, in such a case, the

wife could not contract Chadar Andazi during the life-tine
of her first husband, and added that, if she contracted
Chadar Andazi, she could not inherit the property of her
second husband. |In cross-exanm nation, he stated that "there
is no custom anong us for -divorcing the wives wth rutual
consent". All  these witnesses exam ned on behalf of the

appel l ant -~ hinmself thus proved the existence of a custom
under which a Hindu Jat in the district of Jullundur could
di vorce 'his w fe, though all of them added a qualification
that, in case a wife is divorced by a H ndu husband, she is
not entitled to a second marriage during the life-time of
her first husband. They all adnmit that a custom pernitting,
a Hindu Jat to divorce his wife does actually exists in the
district of Jullundur. Sone of them at sone stages of
their evidence, tried to distinguish the right of a husband
by saying that he could desert his wife or that there ,could
be separation between the husband and the wfe, but, at
, ot her stages, they admitted in clear words that the custom
recogni sed i ncluded the right of the husbandto divorce his
wi fe. Thus, the record in the Rwaj-i-amthat there is no
such custom of divorce anong the Hi ndus of the Jullundur

District, is proved to be incorrect not only by the evidence
of the wi tnesses exanined ,on behalf of respondent ' No. 1,
but even fromthe evidence given by the w tnesses of the

appellant. In these circunstances, we hold that there is no
force at all in the subnission of the |earned counsel ' that
this Riwaj-i-amcould be held to be reliable insofar as it
records the absence of the custom on the nmere ground that
in earlier cases the unreliability of this Rwaj-i-am was

found in regard to record of custons relating to other
matters.

There is no doubt that the w tnesses exam ned on behal f of
the appellant, while adnmitting the existence of ~a custom
permtting a H ndu husband to divorce his wife, have added a
qualification that, if such a divorce is brought into effect
by a husband, the wife cannot legally contract a second
marriage during his lifetinme. This |limted custom sought to
be proved by these w tnesses does not. find support fromthe
Riwaj-i-am nor is it inline with the principles |laid down
by Rattigan in his book on 'Customary Law . Al “—-that he
stated in paragraph 74 of his book was that " until the
former marriage is validly set aside, a wonan cannot marry a
second husband in the life-tine of her first husband." W
have already held that, even according to the wi tnesses exa-
mned by the appellant, a customexists which pernts a
valid divorce by a husband of his wife and that would
di ssolve the narriage. On the dissolution of such a
marri age, there seenms to be no reason why the divorced wife
cannot narry a second

797

husband in the life-tine of her first husband. It also
appears to us incongruous to accept the proposition put
forward on behalf of the appellant that, though a wife can
be divorced by her husband, she is not at liberty to enter
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into a second nmarriage and thus secure for herself neans for
proper |iving. In these circunmstances, the H gh Court
commttee no error in accepting the evidence given by
wi t nesses exam ned on behal f of respondent No. 1 who stated
that the customas prevailing in the Jullundur District not
only permtted divorce, but also recognised the validity of
second marriage of the divorced wife even in the Ilife-tine
of her first husband. The High Court was further right in
relying on the instances proved by the evidence of these
wi tnesses of respondent No. 1 showing that a nunber of
di vorced wi ves had actually contracted second marriages in
the life-time of the in husbands and these, marriages were
recognised as valid narriages by the nenbers of ’'their
conmuni ty.

The appeal, consequently, fails and is disnissed with costs.
G C. Appeal disnissed
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