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ACT:

Constitution of India-Articles 29, 30(1),337 Second Provi so-
CGovernment Circul ar-Prohi biting adm ssion into School s main-
tained or aided by State on the -ground of |anguage of
citizens--Such circular whether (ultra vires of /Articles
29(2) and 337 Second Proviso--Article 29(1) and 30(1) of the
Constitution - Wrd "Nanely " -Meaning of.

HEADNOTE

The Educati on Soci ety of Bonbay (respondent No. 1) has been
runni ng a recogni sed Angl o-1ndi an School called Barnes~ High
School at Deolali which receives aid from the State of
Bonbay. J and G are its Directors. English is used in the
sai d school as the nediumof instruction. The nother tongue
of the Anglo-Indians is English. The State of Bonbay issued
a circular order on 6th January, 1954, headed " Admission to
Schools teaching through the nedium of English." The
operative portion of the order enjoined that no primary or
secondary school shall fromthe date of the order admt to a
cl ass where English is used as the nedi um

569

of instruction any pupil other than a pupil belonging to a
section of citizens the |anguage of which is English nanely,
Angl o-1ndi ans and citizens of non-Asiatic descent. One P, a
citizen of India and nenber of Indian Christian Comunity
alleging English to be the nother tongue of his daughter,
and one M a citizen of India and nenmber of GQujrati Hindu
Conmunity alleging Gujrati to be the nother tongue of his
son, were refused admission to the school for their
respective wards on the basis of the aforesaid order dated
6th January, 1964. The Society and its tw Directors
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present ed an application wunder article 226 of the
Constitution in the High Court of Bonbay praying for the
issue of a Wit in the nature of Mandanus restraining the
State of Bonbay and its officers fromenforcing the said
order and to allowthe petitioners to admit in the schoo
any children of non-Anglo-Indian citizens or citizens of the
Asiatic descent and to educate themthrough the nedium of
Engl i sh. Simlar applications were nade by P and his
daughter and by Mand his son. All these applications were
consol i dated, heard together and accepted by the Hi gh Court
whi ch made an order as prayed. The State of Bonbay came in
appeal before the Supreme Court. Held: (1) that the
i mpugned order denying the right of students who are not
Angl o-I ndi ans or are of Asiatic descent to be adnitted to a
recogni sed Angl o-1ndi an-School (in this case the Barnes H gh
School ) which receives aid fromthe State and which inparts
education through the nedium of English is void and
unenforceable as it offends against the fundamental right
guar ant eed to all” citizens by article 29(2) of the
Constitution, because

(a) The | anguage of article 29(2) of the Constitution is wide
and unqualified and covers all citizens whether they belong
to the majority or minority group

(b) The protection given by the said article extends against
the State or anybody who denies the right conferred by it.
(a) The said article confers a special right on citizens for
admi ssion into the educational institutions- maintained or
ai ded by the State.

(d)The marginal note referring to mnorities does not
control the plain nmeaning of the |anguage in which article
29(2) has been couched.

The word " nanely " inmports enuneration-of what is conprised
in the preceding clause. In other words it equates what
follows with the clause described before.

(2)Barnes High School at Deolali and other Anglo-Indian
School shave a right to admt non-Angl o-Indi an students and
students of Asiatic descent inasnmuch as article 337/ proviso
2 inposes an obligation on the Anglo-Indian Schools to make
avai |l abl e at | east 40 per cent. of the annual admissions to
non- Angl o- I ndi an students as a condition precedent of their
receiving grant fromthe Covernnent and the inpugned order
is unconstitutional as it

73
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prevents the Anglo-Indian schools from performng their
constitutional obligation and exposes themto the risk of
forfeiting their constitutional right to the special grant.
In view of the fundanental right guaranteed to 'a mnority
like the Anglo-Indian comunity under article 29(1) to
conserve its own | anguage, script and culture and the /right
to establish and admini ster educational institutions of its
own choice under article 30(1) there is inplicit therein the
right to impart instruction inits own institutions to the
children of its own conmunity in its own |anguage and the
State by its police power cannot determne the nmedium  of
instruction in opposition to such fundanental right.

Bhol a Prasad v. The King-Enperor ([1942] F.C.R 17, 25), The
Queen v. Burah (L.R 1878 3 App. Cas. 859), The State of
Madras v. Srimathi Chanmpakam Dorairajan ( [1951] S.C. R
525), Pierce v. Society of Sisters of Holy Nanes (268 U.S.
508), Yusuf Abdul Aziz v. State (A 1.R 1951 Bom 470), Sm
Anjali Boy v. State of Wst Bengal (A |I.R 1952 Cal. 825),
The State of Bombay v. Narasu Appal Mali (A 1.R 1952) Bom
84), Srinivasa Aiyar v. Saraswathi Amal (A I.R 1952 Vad.
193), Dattatraya Mtiram Mre v. State of Bonbay (A Il.R
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1953 Bom 311), Punjab Province v. Daulat Singh (1946 L.R
73 1. A 59), Robert V. Meyer v. State of Nebraska (262 U.S.
390), August Bartels v. State of lowa (262 U S. 404) and
O tawa Separate Schools Trustees v. Mackell (L.R 1917 A C
62) referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 64 to 66 of
1954.

Appeal s under article 132(1) of the Constitution of India
from the Judgment and Order dated the 13th February, 1954,
of the Hgh Court of Judicature at Bonbay in Specia
Applications Nos. 259, 288 and 289 of 1954 respectively.

M C. Setalvad, Attorney-Ceneral for India, and C K
Daphtary, Solicitor-General for-India (G N Joshi, M M
Desai, Porus A Mehta and P. G Gokhale, with then) for the
appellant in all the appeals.

N. A. . 'Pal'khivala, J. B. Dadachanji, J. K Mnshi and
Raj i nder Narain for respondents Nos. 1 and 2 in C. A

No. 64.

Frank Anthony, J. B. Dadachanji, J. K.  Minshi and Rajinder
Narai n for respondent No. 3.

N. A.  Pal khivala, J. B. Dadachanji, J. K Mnshi and
Raj i nder Narain for the respondent No. I'in C A, No. 65

571

Frank Ant hony and Rajinder Narain for respondent No. 2.

N. A. Pal khi val a, Frank Anthony, J. B. DadachanjiJ. K
Munshi and Rajinder Narain for respondent No: I in C A
No. 66.

Frank Anthony, J. B. Dadachanji, J. K_-Miunshi  and Raji nder
Narain for respondent No. 2.

1954. May 26. The Judgnment of the Court was delivered by
DAS J.-These three appeals, filed by the State of | Bonbay,
with a certificate granted by the Bonmbay H gh Court, are
directed against the Judgnent and Order pronounced by that
Hi gh Court on the 15th February, 1954, on three / Cvi
Applications under article 226. By that Judgnent” and’ Order
the H gh Court held that the circul ar order No. SSN - 2054(a)
i ssued by the State of Bonbay, Education Departnent, on the
6th January, 1954, was bad in that it —contravened the
provisions of article 29(2) and article 337 and directed the
issue of a wit prohibiting the State from enforcing the
or der against the authorities of Barnes Hgh Schoo
established and run by the Education Society of  Bonbay
(hereinafter referred as the Society).

The Society, which is the first respondent in Appeal No. 64
of 1954, is a Joint Stock Conpany incorporated  under’ the
I ndi an Conpani es Act, 1913. The other two respondents in
that appeal Venble Archdeacon A S. H Johnson “and Ms.
G ynne Howel | are nenmbers and Directors of the Society. The
Ven' bl e Archdeacon A S. H Johnson is also the Secretary of
the Society. Both of themare citizens of India and -are
menbers of the Anglo-Indian Comunity. The nother tongue of
these respondents as of other nmenbers of the Anglo-Indian
Comunity is English.

In the State of Bonbay there are in all 1403 Secondary
School s. 1285 of these Schools inport education through the
medi um of sone | anguage ot her than English. The remaining
118 Schools have adopted English as the medi um  of
i nstructi on. Thirty out of these 118 Schools are Anglo-
I ndi an School s. In these thirty Schools there are three
t housand Angl o- | ndi an
572




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 14

students forming 37 per cent. of the total nunber of
students receiving instruction in t hose Angl o- I ndi an
Schools. The rest 63 per cent. consist of non-Anglo-Indian
st udent s.

In furtherance of its object the Society in 1925 establi shed
and since then has been conducting and running a Schoo
known as Barnes Hi gh School at Deolali in Nasik District in
the State of Bonbay. The School is a recognized Anglo-
I ndian School having Primary, Secondary and H gh Schoo
cl asses. The School receives considerable aid from the
St ate. The total nunber of students in the School in
Decenmber, 1953, was 415, out of which 212 were Angl o-1ndi ans
and the remaining 203 belonged to other Indian Comunities.
In all the classes in the said School English is used as the
medi um of instruction  and . has been so used since the

inception of the School. The entire staff of the Schoo
consist of 17 teachers who, wth the exception of one, are
trained and qualified to teach only in English, the

exception being the teacher who teaches Hindi which is, the
second | anguage taught in that School

On the 16th Decenber, 1953, the Inspector of Anglo-Indian
School s, Bonbay State, and Educational |Inspector, Geater
Bonbay, sent a circular letter to the Headmaster of Barnes
Hi gh School intimating that the Government had under
consideration the/issue of orders regulating adm ssions to
School s in which the medi um of instruction was English. The
orders wunder consideration were stated to be on t he
followi ng lines, nanely, (1) that fromthe next School year
adm ssions to English nedi um School should only be confined
to children belonging to the ~“Anglo-Indian and European
Comunities, and (2) that those pupils who, 'prior to the
i ssue of the orders, were studying in recognized Primary or
Secondary English medium Schools, could continue to do so.
The letter in conclusion advised the Headmaster not to rmake
any admi ssion for the acadenmic year beginning from January,
1954, of pupils other than Anglo-Indians or Europeans
pending further orders which, it was said, would issue
shortly.

The contenpl ated order came on the 6th January, 1954, 'in the
shape of circular No. SSN 2054(a) headed

573
"Adm ssions to Schools teaching through the nmedium of
English". In paragraphs 1, 2 and 3 of this circular

reference was nade to the devel opnent of the policy of the
Governnment regarding the medium of instruction at the
Primary and Secondary stages of education. It was  pointed
out that since 1926-27 the University of Bonmbay  pernitted
pupils to answer questions in nodern Indian | anguages at the
Matricul ation examnation in all subjects except English and
other foreign | anguages and that this had resulted in/ 1285
out of 1403 schools in the State ceasing to use English as
the medium of Instruction. It was then stated that in 1948
instructions were issued to all English teaching schools
that adm ssions to such Schools should ordinarily be
restricted to pupils who did not speak any of the regiona
| anguages of the State or whose nother tongue was English.
It was said that in 1951, after a review of the -position, a
general policy had been laid down to the effect that
adm ssion to such schools should be restricted only to four

categories of children therein nentioned. Ref erence was
then made to the recomendati ons of the Secondary Education
Conmi ssion that the nother tongue or the regional |anguage

shoul d generally be the medi um of instruction throughout the
Secondary school stage, subject to the. provision for
special facilities for linguistic mnorities. |In paragraph
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4 of the Crcular order it was stated that the Governnent
felt that the stage had then been reached for t he
di sconti nuance of English as a nmediumof instruction and
that the Government had decided that subject to t he
facilities to be given to linguistic mnorities all specia
and interimconcessions in respect of admission to Schools
(i ncluding Angl o-1ndian Schools) using English as the nmedi um
of instruction, should thereafter be withdrawn. Then cane
the operative part of the order, the relevant portion of
which is set out bel ow

"5. Governnent has accordingly decided as follows :

Subject to the exceptions hereinafter provided, no prinmary
or secondary school shall fromthe date of these orders
admt to a class where English is used as

574

a nedium of instruction any pupil other than a pupi
bel onging to a section of citizens the | anguage of which is
Engl i sh™ namely,~ Anglo-Indians and citizens of nonAsiatic
descent . "

There were three exceptions made to this general order in
favour of three categories of students who, prior to the
date of +the order, were studying through the rmedium of
Engl i sh. Provision was made for adnmission of foreign
pupils, other than those of Asiatic descent, belonging to
forei gn possessions inndia, to Schools using English as a
medium of instruction or to any other School of their
choi ce. The concl udi ng paragraph of ‘the Order was in the
following terns : -

"7. Al Schools (including Anglo-Indian Schools) using
Engl i sh as a nedium_of instruction shoul d regul ate
adm ssions according to this circular. “Wth a view to
facilitating the admi ssion of pupils who under these orders
are not intended to be educated through the nedium of
English, these schools are advised to open progressively
di visions of Standards using H ndi or an |Indian | anguage as
the medium of instruction, starting from Standard | in 1954,
Government will be prepared to consider the paynment of
additional grant on nerits for this purpose.”

The above order was foll owed by another G rcular No. SSN
2054 (b) issued on the same date drawing the attention of
the heads of all Anglo-Indian Schools to the G rcular No.
SSN 2054(a) of the sanme date, and requesting them to
regul ate thereafter adm ssions to their School's in
accordance with that circular. It was stated that the
orders in that circular were not intended to -affect the
total grant available for distribution to Anglo-Indian
School s under the Constitution but that the Government woul d
be prepared to consider, in consultation wth the State
Board of Angl o-Indiain Education, whether in consequence of
this order, any change was necessary in the -existing
procedure for the equitable distribution of the total ' grant
anong individual Anglo-Indian Schools. In conclusion the
attention of the Headmasters was particularly invited to the
concl uding sentence of paragraph 7 of that circular order
and it was pointed out that

575

the grants contenplated therein were intended to be in
addition to, the grants avail abl e under article 337.

Major Pinto, who is a citizen of India, belongs to the

Indian Christian Comunity. He clains that his nother
tongue, as that of a section of the Indian Christian
Conmunity, is English and that his entire famly speak and

use English at home. Two of his sons were then studying in
the Barnes Hi gh School and were being educated through the
medi um of Engli sh. On 2nd February, 1954, Mjor Pinto




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 14

acconpani ed by his daughter Brenda approached the Headnaster
of Barnes Hi gh School seeking admi ssion for her to the said
School . He was informed by the Headnmaster about the order
i ssued by the State of Bonmbay on the 6th January, 1954, and
was told that, in view of the said order, the Headnaster was
conpelled to refuse adm ssion to her since she did not
belong to the Anglolndian Comunity nor was she of non-
Asiatic descent, although she had- all the necessary
qualifications for admission to the said School

Dr. Mahadeo Eknath CGujar is also a citizen of India and is a
menber of the Guzrati H ndu Community. H s nother tongue is
Guzrati . I-le desires that his son Gopal Mhadeo Qujar
should become a nedical practitioner and go abroad for
hi gher nedi cal studies and qualifications and thought that
his son should be educated through the nmedium of English.
He found the Barnes Hi gh School, which teaches through the
medi um of English, as suitable for the needs of his son.
Accordingly on the 1st February, 1954, Dr. Gujar acconpani ed
by his son approached the Headnaster of Barnes Hi gh Schoo

seeking. ‘adm ssion for his son to the said School but the
Headmaster, in view of the Government Circular Oder, felt
bound to turn down such request as the boy did not belong to
the Anglolndian Community and was not of non- Asi atic
descent, although he had all the necessary qualifications
for adm ssion to the school. There have been similar other
applications for adm ssion which have had to be rejected on
simlar grounds,

576

Ther eupon the Soci ety and Ven' bl e Archdeacon A S.H  Johnson
and Ms. dynne Howell in February, 1954, presented before
the Hi gh Court of Bonbay the Special Cvil Application No’

259 of 1954 under article 226 of the Constitution  praying-
for the issue of a wit in the nature of mandamnus
restraining the State of Bonmbay, its Oficers, servants and
agents from enforcing the said order and from taking any
steps or proceedings in ’'enforcement of the sane and
conpelling the respondent to w thdraw or cancel the said
purported order and to allow the petitioner to adm't to any
standard in the said school any children of nonAnglo-1ndian
citizens or citizens of Asiatic descent and to educate them
through the nedium of English |anguage. Li kewi se Maj or
Pinto and his daughter Brenda and Dr. Gujar  and his  son
Gopal nmde similar applications, being Nos. 288 and 289 of
1954 respectively, praying for simlar reliefs. The three
applications were consolidated on |Ith February, 1954, and
were heard together and were di sposed of by the same Judg-
ment and Order pronounced on the 15th February, 1954. The
High Court accepted the petitions and made an order as
prayed. The State of Bonbay has now cone wup . in -appea

agai nst the said O ders.

On the facts of these cases two questions arise nanely (1)
as to the right of students who are not Anglo-Indians or who
are of Asiatic descent to be adnmitted to Barnes Hi gh ' Schoo

which 1is a recognized Anglo-Indian School which inparts
education through the nedium of English, and (2) as to the
right of the said Barnes Hi gh School to adnmit non-Anglo-
I ndi an students and students of Asiatic descent. The ques-
tions, thus confined to the particular facts of these cases,

appear to us to admt of a very sinmple solution, as will be
presently expl ai ned.

Re (1) : As already indicated Barnes H gh School is a
recogni zed Anglo-Indian School which has all along been
imparting education through the nmedium of English. It

receives aid out of State funds. The daughter of Major
Pinto and the son of Dr. Gujar are citizens of India and
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they claimadm ssion to Barnes H gh School in exercise of
the fundanmental right said

577
to have been guaranteed to themby article 29(2) of the
Consti tution. The School has declined to admt either of

them in view of the circular order of the State of Bonbay.
The provisions of the circular order, issued by the State of
Bonbay oh the 6th January, 1954, have already been
sunmmari sed above. The operative portion of the order, set
forth in clause 5 thereof, clearly forbids all Primary or
Secondary Schools, where English is used as a nmedium of
instruc. tion, to admt to any class any pupil other than a
pupil belonging to a section of citizens, the |anguage of
which is English nanely Anglo-Indians and citizens of non-
Asi atic descent. The | earned Attorney-Ceneral contends that
this clause does not Iinmit admssion only, to Anglo-Indians
and citizens of non-Asiatic descent, but permits adm ssion
of pupils belonging to any other section of «citizens the
| anguage ~of which i's English. ~He points out that, one of
the neanings of the word Il nanely " as given in xford
English Dictionary, VoluneVIl, p. 16 is " that id to say "
and he then refers us to the-decision of the Federal Court
in Bhola Prasad v. The King-Enmperor (1), where it was stated

that the words "that is to say " were explanatory or
illustrative words /and not words either of anplification or
[imtation. It should, however, be renenbered that those

observations were made in connection wth one of the
-Legi sl ative heads, nanely entry No. 31 of the Provincia
Legislative List. ‘The fundanmental -proposition enunciated
in The Queen v. Burah (2) was that Indian Legislatures
within their own sphere had plenary powers of |egislation as
| arge and of the sanme nature as those of Parlianment itself.
In that view of the natter every entry in-the legislative
list had to be given the wi dest connotation and it 'was in
that context that the words " that is to say," relied upon
by the learned Attorney-General, were interpreted in that
way by the Federal Court. To do(otherw se would have been
to cut down the generality of the |legislative head itself.
The same reason cannot apply to the construc tion of the
CGovernment order in the present case for the —considerations
that applied in the case before the

(1) [1942] F.C. R 17 at p. 25.

(2) L.R (1878) 3 App. Cas. 859.

74
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Federal Court have no application here. Odinarily the word

nanel y i mports enumeration of what is conprised in the
preceding clause. In other words it ordinarily serves. the
purpose of equating what follows with the clause described
bef ore. There is good deal of force, therefore, “in the

araument that the order restricts admission only “to Anglo
I ndi ans and citizens of nonAsiatic descent whose | anguage is
Engl i sh. This inter. pretation finds support from the
decision nmentioned in clause 4 to withdraw all special —and
interim concessions in respect of admssioni to Schools
referred to in clause 4. Facilities to linguistic mnorities
provided for in the circular order, therefore, nay be read
as contemplating facilities to be given only to the Anglo-
I ndi ans and citizens of non-Asiatic descent.

Assum ng, however, that under the inmpugned order a section
of ~citizens, other than Anglo-Indians and citizens of non
Asiatic descent, whose |language is English, may also get
admi ssion, even then citizens,, whose I|anguage is not
English, are certainly debarred by the order from admi ssion
to a School where English is wused as 'a nmedium of
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instruction in all the clases. Article 29(2) ex facie puts
no limtation or qualification on the expression " citizen."
Therefore, the construction sought to be put upon clause 5
does not apparently help the | earned Attorney-General, for
even on that construction the order wll contravene the
provisions of article 29(2).

The Ilearned Attorney-General then falls back upon two
contentions to avoid the applicability of article 29(2). In
the first place he contends that article 29(2) does not
confer any fundanmental right on all citizens generally but
guarantees the rights of citizens of mnority groups by
providing that they nust not be denied adm ssion to
educati onal institutions nmmintained by the State or
receiving aid out of State funds on grounds only of
religion, race, caste, language or any of them and he refers
us to the marginal note tothe article. This is certainly a
new contention put forward before us for the first time. It
does not  appear to-have been specifically taken in the
affidavits in opposition filed in the H gh Court and there
is no indication-in the

579

Judgnent under appeal that it was advanced in this form
before the H gh Court. Nor-was this point specifically made
a ground of appeal in the petition for leave to appeal to
this Court. Apart fromthis, the contention appears to us
to be devoid of nerit. Article 29(1) gives protection to
any section of the citizens having a distinct |[|anguage,
script or culture by guaranteeing their right  to conserve
the same. Article 30(1) secures-to all minorities, whether
based on religion or language, the right to  establish and
admi ni ster educational institutions of their choice. Now
suppose the State nmintains an educational institution to
hel p conserving the distinct |anguage, script or culture of
a section of the citizens or makes grants in aid of an
educational institution established by a mnority comunity
based on religion or |anguage to conserve their distinct
| anguage, script or culture, who can claimthe protection of
article 29(2) in the matter of adm ssion into ‘any such
institution ? Surely the citizens of the very section’ whose
| anguage, script or culture is sought to be conserved by the
institution or the citizens who belong to the very mnminority
group which has established and is admnistering the
institution, do not need any protection against thenselves
and therefore article 29(2) is not designed for t he
protection of this section or this mnority. Nor do we see
any reason to limt article 29(2) to citizens belonging to a
mnority group other than the section or the mnorities
referred to in article 29(1) or article 30(1), for. the
citizens, who do not belong# to any mnority group, may
quite conceivably need this protection just as much as the
citizens of such other mnority groups. If it is urged that
the citizens of the najority group are anply protected by
article 15 and do not require the protection of article
29(2), then there are several obvious answers to  that

ar gunent . The |language of article 29(2) is wde and
unqualified and nay well cover all citizens whether they
belong to the mgjority or mnority group. Article 15
protects all citizens against the State whereas the
protection of article 29(2) extends against the State or
anybody who denies the right conferred by it. Furt her
article 15 protects all citizens against discrimnation
generally but article 29(2) is a -protection against a
particul ar

580

speci es of wong nanely denial of admi ssion into educationa
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institutions of the specified kind. In the next place
article 15 is quite general and wide in its terns and
applies to all citizens, whether they belong to the mgjority
or minority groups, and gives protection to all the citizens
against discrimnation by the State on certain specific
grounds. Article 29(2) confers a special right on «citizens
for admission into educational institutions maintained or
-aided by the State. To linmt this right only to «citizens
belonging to mnority groups will be to provide a double
protection for such citizens and to hold that the citizens
of the majority group have no special educational rights in
the nature of aright to be adnmitted into an educationa

institution for the nmintenance of which t hey nmake
contributions by way of taxes. W see no cogent reason for
such discrinmination. The heading under which articles 29
and 30 are ground together-nanmely "’ Cultural and Educati ona

Rights " is quite general and does not in ternms contenplate
such differentiation. If the fact that the institution is
mai nt ai ned or ai ded out of State funds is the basis of this
guaranteed right then all citizens, irrespective -of whether
they belong to the majority or minority groups, are alike
entitled to the protection of this fundanmental right. In
view of all these considerations the narginal note al one, on
whi ch the AttorneyCeneral relies, cannot be read as
controlling the plain nmeaning of the |language in which
article 29(2) has been couched. Indeed in The State of
Madras v. Srimathi| Chanpakam Dorairajan (1), this Court has
al ready held as follows:

" It wll be noticed that while clause (1) protects the
| anguage, script or culture of a section of  the citizens,
clause (2) guarantees the fundamental right of an individua

citizen. The right to. get admission into any educationa

institution of the kind nmentioned in clause (2) is\a right
which an individual citizen has as a citizen and not ' as a
menber of any community or class of citizens."

In our judgment this part of the contention of the | earned
At t or ney- General cannot be sustai ned.

(1) [1951] S.C. R 525 at P. 530.

581
The second part of the arguments of the |earned Attorney-
CGeneral hinges upon the word "I only " to be found .in

article 29(2). H s contention is that the inpugned order
does not deny admission to any citizen on the ground only of
religion, race, caste, language or any of them He
mai ntains wth considerable enphasis. that-it is incunbent
on the State to secure the advancement of Hindi which is
ultimately to be our National |anguage and he stresses the

desirability of or even the necessity, general |l y
acknow edged by educationists, for inparting education
through the nedium of the pupil’s nother tongue. W/ have

had equally enphatic rejoinder from |earned counse
appearing for the different respondents. Characterising the
i mpugned circular as an unwarranted and wanton encroachment
on the liberty of the parents and guardians to direct the
education and wupbringing of their children and war ds
reliance has been placed on the followi ng observations of
McReynolds J. in Pierce v. Society of Sisters of Holy
Names(1) :-

" The fundamental theory of Iliberty upon which al
CGovernments in this Union repose excludes any general power
of the state to standardize its children by forcing them to
accept instruction frompublic teachers only. The child is
not the mere creature of the state; those who nurture him
and direct his destiny have the right, coupled with the high
duty, to recogni ze and prepare him for addi ti ona
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obligations."

It is also urged that the main, if not the sole, object of
the inpugned order is to discrimnate against, and if
possible to stifle the Ilanguage of the  Anglo-Indian

Conmuni ty in utter disregard of t he constitutiona
i nhi bition. It is pointed out that to conpel the Anglo-
Indian Schools to open parallel <classes in any Indian
| anguage will not necessarily facilitate the advancenent of
the Hindi Ilanguage for the |[|anguage adopted for such
parallel classes may not be Hindi. Further the opening of

parall el classes in the sane School with an Indian [|anguage
as the medium of instruction while the pupils in the other
classes are taught in English wll «certainly not be
conducive to or pronote the conservation of the distinct
| anguage, script or culture which

(1) 268 U.S. 508; 69 L. Ed. 1070 at p. 1078.
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i s guaranteed by article 29(1) to the Anglo-Indian Comunity
as a sectionof the citizens. It is equally difficult, it

is said, to appreciate why the salutory principle of
i mparting education through the nmedium of the pupil’s nother
tongue should require that a pupil whose nother tongue is
not English but is, say, Quzrati, should be debarred from
getting admi ssion only into an Angl o-Indian School where the
medi um of instruction i's English but not frombeing admtted
into a School where the medium of instructionis a regiona

| anguage, say Konkani, which is not the nother tongue of the
pupi | . The rival ‘argunents thus formulated on both sides
i nvol ve questions of State policy on education wth which
the Court has no concern. The Anmerican decisions founded on
the 14th anendrment which refers to due process of « |law may
not be quite helpful in interpretationof our article 29.
W nust, therefore, evaluate the argunent of the | earned
Attorney -Ceneral on purely |egal considerations bearing. on
the question of construction of article 29(2).

The | earned Attorney-Ceneral submts that the inmpugned order
does not deny to pupils who are not Anglo-Indians or
citizens of non-Asiatic descent, adm ssion into an Angloo-
I ndian School only on the ground of religion, race, ~caste,
| anguage or any of them but on the ground that such denia

will pronote the advancenent of the national |anguage and
facilitate the inparting of education through the nmedium of
the pupil’s nother tongue. He relies on a nunber of

decisions of the High Courts, e.g., Yusuf Abdul ~Aziz v.
State (1), Sm Anjali Roy v. State of Wst Bengal (), The

State of Bonmbay v. Narasu AppaMali (3), Srinivasa Ayyar
v. Saraswat hi Ammal and Dattatraraya Motiram More V.
State of BonbayThese deci si ons, it should, be noted, were

concernedwi th discrinmnation prohibited by article 15 which
deals with discrimna. tion generally and not wi th denial of
adnmission into educational institutions of certain kinds

prohibited by article 29(2). It may al so be nmentioned that
this

(1) A 1.R 1951 Bom 470.

(2) A 1.R 1952 Cal. 825.

(3) AIl.R 1952 Bom 84.

(4) A 1.R 1952 Mad. 193.

(5 A Il.R 1953 Bom 311
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Court upheld the actual decision in the first nentioned
Bonbay case not on clause (1) but on clause(3) of article
15. These cases, therefore, have no direct bearing on
article 29(2). The argunents advanced by the |[earned
Att orney- General overlook the distinction between the object
or notive underlying the inpugned -order and the node and
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manner adopted therein for achieving that object. The
object or notive attributed by the | earned Attorney-Cenera

to the inpugned order is. undoubtedly a | audabl e one but its
validity has to be judged by the nmethod of Its operation and
its effect on the fundamental right guaranteed by article
29(2). A simlar question of construction arose in the case
of Punjab Province v. Daulat Singh (1). One of the ques-
tions in that case was whether the provision of the new
section 13-A of the Punjab Alienation of Land Act was wultra
vires the Provincial Legislature as contravening sub-section
(1) of section 298 of the CGovernment of India Act, 1935, in
that in some cases that section would operate as a
prohi bition on the ground of descent alone. Beaunont J. in
his dissenting judgnent took the view that it was necessary
for the Court to consider the scope and object of the Act
whi ch was inmpugned so as to determ ne the ground on which
such Act was based, and that if the only basis for the Act
was discrim nation on one or more of the grounds specified
in section 298 sub-section (1) then the Act was bad but that
if the true basis of the Act was sonething different the Act
was not invalidated because one of its effects mght be to
i nvoke such discrimnation In-delivering the Judgnent of the
Board Lord Thankerton at page 74 rejected this viewin the
wor ds foll ow ng:

" Their Lordships /are unable to accept this as the correct
test. In their view, it is not a question of whether the
i mpugned Act is based only on one or nore of the grounds
specified in section 298 sub-section (1), ,but whether its
operation may result in a prohibition only on these grounds.
The proper test as to whether there is a contravention of
the sub-section is to ascertain the reaction of the inpugned
Act on the personal right conferred by the subsection, and,
whil e the scope

(1) (1916) L.R 73 I.A 59,
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and object of the Act may be of assistance in deter. nining
the effect of the operation of the Act on a proper
construction of its provisions, if the effect of the Act so
determi ned invol ves an infringenent of such personal right,
the object of the Act, however | audable, will~ not ~ obviate
the prohibition of sub-section (1)."

Granting that the object of the inpugned order before us was
what is clained for it by the | earned Attorney-General, the
guestion still remains as to how that object has been sought
to be achieved. Obviously that is sought-to be done by
denying to all pupils, whose nother tongue is not ~English,
admi ssion into any School were the nmedium of instruction is

Engl i sh. VWhat ever the object, the imediate @ ground and
direct cause for the denial is that the. nother . tongue of
the pupil is not English. Adapting the |anguage of Lord
Thankerton, it may be said that the | audabl e object of the
i mpugned order does not obviate the prohibition of ‘article
29(2) because the effect of the order i nvol ves an

infringement of this fundamental right, and that effect is
brought about by denying adm ssion only on the ground  of
| anguage. The sane principle is inplicit in the decision of
this Court in The State, of Madras v. Srimathi Chanpakam

Dorairajan (1). There also the object of the inpugned
conmunal G O was to advance the interest of educationally
backwar d cl asses of citizens but, t hat obj ect

notwithstanding, this Court struck down the order as
unconstitutional because the nodus operandi to achieve that
object was directly based only on one of the forbidden
grounds specified in the article. In our opinion the
i mpugned order offends against the fundanental right
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guaranteed to all citizens by article 29(2).

Re. 2:-Coming to the second question as to whether the
i mpugned order infringes any constitutional right of Barnes
H gh School, the Ilearned AttorneyGeneral contends that
al though any section of the citizens having di stinct
| anguage, script or culture of its own,has wunder article
29(1) the right to conserve the sane and although al
mnorities, whether based on religion or |anguage, have,
under article 30(1), the right

(1) [1951] S.C.R 525 at p. 530.
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to establish and adm nister educational institutions of
their choice, nevertheless such sections. or mnorities
cannot question the power of the State to nake reasonable
regulations for all Schools including a requirement that
they shoul d give instructionin a particular |anguage which
is regarded as the national language or to prescribe a
curriculumfor institutions which it supports. Undoubt edl y
the powers of the State in this behalf cannot be Ilightly
guestioned and certainly not in so far as their exercise is
not inconsistent with or contrary to the fundamental rights
guaranteed to the citizens. Indeed in the cases of Robert
T. Meyer v. State of Nebraska (1) and August Bartels V.
State of lowa (2) the Supreme Court of the United States
definitely held that the State's police power in regard to
education could not be pernmitted to override the |liberty
protected by the 14th anendnent to the Federal Constitution
That is how those cases have been understood by witers on
Anerican Constitutional Law. [See Cooley' s Constitutiona
Limtations, Volume 11, page 1345, and WIIlis, page 64.] The
statutes inpugned in these cases provided:

(1) That no person -should teach any subject to any person in
any | anguage other than the English language, and

(2) That | anguages other than English may be taught. only
after the pupil had passed the 8th grade.

A contravention of those two sections was nmade puni shabl e.
In the first nentioned case only the first part of the
prohi biti on was chal |l enged and struck down and in the second
case both the provisions were declared invalid. The l'earned
Attorney-General informed us that in 29 States in U S A
| egi sl ati on had made conpul sory provision for English as the
medi um of instruction. Those statutes do not appear to have
been tested in Court and the Attorney-General _cannot,
therefore, derive much confort fromthe fact that 29 States
have by legislation adopted English as- the  medium of
instruction. The |earned Attorney-GCenera

(1) 262 U.S. 390; 67 Law. Ed. 1042.

(2) 262 U.S. 404; 67 Law. Ed. 1047,

75
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also relies on the case of tawa Separate School s* Trustees
v. Mackell (1). That case does not help himeither, 'because
in that case the schools were classified as denomn nationa
purely on the ground of religion. They were not classified
according to race or language. It was contended that the
ki nd of school that the trustees were authorised to provide
was the school where education was to be given in such
| anguage as the trustees thought fit. Their Lordships of
the Judicial Committee rejected this contention wth the
fol |l owi ng observations: -

" Their Lordships are unable to agree with this view. The

"kind" of school referred to in sub-s. 8 of s. 79 is, in
their opinion, the grade or character of school, for
exanple, 'a girls’ School,” 'a boys’ school,” or 'an

infants’ school,” and a | kind" of school, wthin the
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nmeaning of that sub-section, is not a school where any
speci al |anguage is in conmon use."

Where, however, a minority like the Anglo-Indian Comunity,
which is based, inter alia, on religion and |anguage, has
the fundamental right to conserve its |anguage, script and
culture wunder article 29(1) and has the right to establish
and adm nister educational institutions of their choice
under article 30(1), surely then there nust be inplicit in
such fundanental right the right to inpart instruction in
their own institutions to the children of their own
Conmunity in their own | anguage. To hold otherwise will be
to deprive article 29(1) and article 30(1) of the greater
part of their contents. ' Such being the fundanental right,
the police power of the State to deternmne the nedium of
instruction nust vyield to this fundamental right to the
extent it is necessary to give effect to it and cannot be
permtted to run counter-to it.

W now pass on to article 337 which is in Part XVl under the
heading " Special Provisions relating to certain classes."
Article '337 secures to the Anglo-Indian Comunity certain
special grants nade by the Union and by each State in
respect of education. The second paragraph of that article
provi des for progressive dimnution of such grant until such
speci al grant

(1) L.R [1917] A/C 62,
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ceases at the end of ten years fromthe commrencenent of the
Constitution as nentioned in the first proviso to that
article. The second proviso runs as follows: -

" Provided further that no educational institution shall be
entitled to receive any grant under this article unless at
| east forty per cent. of the annual adnissions therein are
made available to nenbers of comunities other than the
Angl o-1 ndi an conmmunity."

It is clear, therefore, that the Constitution has inposed
upon the educational institution run by the Anglo-Indian
Community, as a condition of such special grant, the duty
that at |east 40 per cent. of the annual adm ssions therein
must be nade avail able to nmenbers of comunities other than
t he Angl o- I ndi an Conmuni ty. This is undoubtedl y a

constitutional obligation. In so far as clause 5 of the
i mpugned order enjoins that no Primary or Secondary schoo
shall from the date of this order admit to a class  where

English is used as the nedium of instruction any pupil other
than the children of Anglo-Indians or of citizens of non
-Asiatic descent, it quite clearly prevents the Anglo-Indian
School s including Barnes H gh School fromperformng their
constitutional obligations and exposes themto the risk of

losing the special grant. The |learned Attorney-Genera
refers to clause 7 of the inpugned order and suggests that
the authorities of Anglo-Indian Schools may still <di scharge

their constitutional obligations by following the ' advice
given to themin that concluding clause. The proviso to
article 337 does not inmpose any obligation on the Anglo-
Indian Comunity as a condition for receipt of the specia
grant other than that at |east 40 per cent. of the annua
admi ssions should be nade available to non-Anglo-Indian
pupi | s. The advice, tendered by the State to the Anglo-
I ndian Schools by clause 7 of the inmpugned order, will, if
the same be followed, necessarily inmpose an additiona
burden on the, Anglo-Indian Schools to which they are not
subj ected by the Constitution itself. The covering circular
No. SSN 2054(b), which was issued on the sane day, throws
out the covert hint of the possibility, in consequence of
the i npugned order, of some change becom ng necessary in the
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equi tabl e distribution of the total grant anbng Angl ol ndi an
School s, although the inpugned order was not intended to
affect the total grant available for distribution to Anglo-
I ndi an School s under the Constitution. If, in the Iight of
the covering circular, <clause 7 is to ,be treated as
operative, in the sense that a nonconpliance with it wll
entail 1oss of the whole or part of this grant as a result
of the change’ in the existing procedure for the equitable
di stribution, then it undoubtedly adds to article 337 of the
Constitution a further condition for the receipt by Anglo-
I ndi an School s, of the special grant secured to them by that
article. On the other hand if clause 7 is to be treated
nerely as advice, which may or nay not be accepted or acted
upon,then <clause 5 will anount to An absolute prohibition
agai nst the adm ssion of pupil s who are not Angl ol ndians or
citizens of non-Asiatic descent into Anglolndian Schools and
will conpel the authorities of such Schools to commit a
breach of their Constitutional obligation under article 337
and thereby forfeit their constitutional right to the
special grants. In either view of the matter the inpugned
order cannot but be regarded as unconstitutional. In our
opinion the second question raised in these appeals nust
also, in view of article 337, be answered against the State.

The result of the foregoing discussionis that these
appeal s nust be disnissed and we order  accordingly. The
State rmust pay the costs of the respondents.

Appeal s di smi ssed.




