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ACT:

Karnat aka Rent ~ Control Act, 1961--Sections 21(4) and
50-Subletting wthout  witten constent of the Ilandlord
eviction of tenant-Witten consent of landlord for sublet-
ting--Whether enures to benefit of tenant during subsistence
of statutory tenancy after expiry of contractual tenancy.

HEADNOTE:

T.A. Jotindranath Miudaliar, the original |essor, |et out
his prem ses viz. two shops and a house adjoining the ' shops
to M s, Bhool chand Chandi ram —appel | ant on 4.10.1943 on the
terns contained in the letter dated 4.10.1943 whereby the
shops were let out on a nonthly rent of Rs.430 for two years
with the option of sub-letting one of the shops’ and the
house adjoining the shops was | et out on a nonthly rent of
Rs.50 for eleven nonths with the option of sub-letting the
house also. The appellant sub-let one of the two shops to
one 'Arts Palace’ and later w.e.f. 1.4.1948, the appellant
i nduct ed anot her sub-tenant Ms. Super Dry C eaners, appel-
lant in the other appeal. Consequent upon a partition inthe
famly of original lessor, the prenises in dispute came to

the share of Narendranath Miudaliar. The original” |essor
i ncl udi ng Narendranath Mudaliar after partition continued to
realise rent fromthe tenant of the entire premises till My

1974. On 28.6.1974, Narendranath Miudaliar sold the property
in question to respondent No. 1. The appellanttenants at-
torned in favour of respondent No. 1 and paid rent for the
premises @ Rs.335 (fair rent fixed) to respondent 'No. 1.
Respondent No. 1 filed petition on 5.9.1975 for eviction of
the appellant on the grounds of sub-letting and bona  fide
need of the landlord under clauses (f) and (h) of the provi-
so to sub-section (1) of Section 21 of the Karnataka Rent
Act .

The trial court dism ssed the application, but the High
Court set aside that order and passed a decree for eviction
on both the grounds. Hence these appeals by the tenant and
sub-tenant have been filed after obtaining special |eave of
the Court.

The appellants question the findings of the H gh Court
on both the questions viz. bona fide requirenment of the
| andl ord as al so sub-letting.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 12

252

Respondent No. 1 on the other hand urged that there is no
infirmty in the High Court’s decision on both the questions
so as to warrant any interference in these appeals.

Di sm ssing the appeals, this Court,

HELD: Landlord’ s witten consent for sub-letting during
the period of contractual tenancy cannot be construed as his
consent subsisting after the expiry of the contractua
tenancy. [265D

A sub-letting by the tenant with the consent in witing
of the landlord does not becone unlawful on the expiry of
the contractual tenancy of the tenant, unless there is any
fresh sub-letting by the tenant without the witten consent
of the landlord. Mere continuance in possession of a sub-
tenant lawfully inducted does not anpbunt to any fresh or
further sub-letting. [265E-F]

The sub-letting in the instant case was after expiry of
the contractual tenancy and after the commencenent of the
Act prohibiting sub-letting without the witten consent of
the landl'ord when'it was nade on 1.4.1948. [265B]

Danmadilal -and Ors. v. Parashramand G hers, [1976] supp
SCR 645; Dhanapal Chettiar v. Yesodai Amal [1980] 1 SCR
334; Smt. G an Devi Anand v. Jeerart Kumar and Ors., [1985]
Supp. 1 SCR 1; L. Mahabir Prasad Verma v. Dr. Surinder Kaur
[1982] 3 SCR 607; 'Ms. Shalimar Tar Products Ltd. v. HC
Sharma and Os., [1988] 1 SCC 70; Shantilal Ranmpuria and
Os. v. Ms. Vega Trading Corpn. and Os., [1989] 3 SCC 552;
Ms. Bajaj Auto Ltd. v. Behari Lal Kohli, [1989] 4 SCC 39;
Duli Chand (dead) by Lrs. & O's. v. Jagnender Dass, [1990] 1
SCC 169 and Tara Chand and Ant. v. Ram Prasad, [1990] 3 SCC
526, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 47(11
and 4702 of 1985.

From the Judgnent and Order dated 12.12. 1983 of the
Karnat aka H gh Court in C.R P. No. 3765 of 1981

Dr. Y.S. Chitale Raneshwar Nath, Ravinder Nath and
Sukumar Ghosh for the Appellants in C A Nos. 4701 and 4702
of 1985.
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P. chidanbram S.S. Javali, H R Anantha Krishna Muirthy
and Ranjit Kumar for the Respondents in C.A Nos. 4701 and
4702 of 1985.

The Judgrment of the Court was delivered by

VERMA, J. These appeals by special |eave are by the
tenant and the sub-tenant against a decree for eviction
passed on the grounds of sub-letting and the reasonable and
bona fide requirenent of the respondent-|andlord “specified
in clauses (f) & (h) of the proviso to sub-section 1 of
Section 21 of the Karnataka Rent Control Act, 1961 (herein-
after called "the Act’). The Trial Court had rejected the
landl ord’s application. for an order of eviction on these
grounds, but the Hi gh Court in a revision under Section 50
of the Act has set aside the Trial Court’s order and passed
the decree for eviction on these grounds. Hence these ap-
peal s.

The material facts are undisputed at this stage. The
prem ses conprises of two shops and a house adjoining the
shops and bel onged earlier to one T.A Jotindranath Mudali -
ar. The premises were |let out by the original lessor to Ms.
Bhool chand Chandiram (Appellant in G vil Appeal No. 470 1 of
1985) on 4.10.1943 on terns contained in the letter dated
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4.10. 1943 from the original lessor to Ms. Bhoolchand
Chandi ram whi ch reads as under

"T. A Jotindranath 933, Laxm pur
Mudal i ar . Mysor e,
4t h Cctober 43

To

Messrs. Bool chand Chandiram

Sil k Merchant,

C/ o Messrs. Bhagwandas Shyam

sunder & Co., 112, Commercial Street,
Bangal ore Cantt.

Dear Sirs,

Wth reference to your letter dated 30th Sept. 43
and your personal conversation about renting out my shops in
254
the Commercial Street, Bangalore Cantonnent, it is agreed
and confirmed that you are prepared to take the two shops at
nmonthly  rent of Rs.430 (Rs. Four hundred and thirty only)
with two years agreenment and three nonth's advance and
execute ‘the necessary rental Deed, with the option of sub-
letting one —of the shops: As for the House adjoining the
shops at nonthly rent of Rs.50 (Rs. Fifty only) wth one
nont h’ s advance and Eleven Month's rental Deed. You have the
option of sub-letting the house al so.

Yours sincerely,
sd/ -
T. A. Jotindernath Midaliar"

M's. Bhool chand Chandi ram conti nued as a tenant in the
prem ses and sonetine in the year 1946 sublet one of the two
shops to one ’'Arts Palace . Later, we.f: 1.4.1948 the
appel l ant Ms. Bhool chand Chandi ram i nducted another sub-
tenant M's. Super Dry Cl eaners (Appellant in Cvil Appeal No
4702 of 1985) in place of Arts Palace in the sane shop. In
1960, a partition took place in the H ndu Undivided Famly
of Miudaliar brothers, the original lessor and the suit
prem ses fell to the share of Narendranath Mudaliar. Ms.
Bhool chand Chandi ram continued inthe prem ses as the tenant
with Super Dry C eaners as the sub-tenant in one shop from
1.4. 1948. The original |lessor  (including Narendranath
Mudal i ar after partition in the HUF of  Midaliar brothers)
continued to take rent fromthe tenant Ms. -Bhoolchand
Chandiram of the entire premses i.e. two shops and the
house adjoining the shops till My, 1974. On 28.6.1974, the
said Narendranath Midaliar executed a registered sale deed
in favour of respondent No. 1, Ms. Kay Pee Cee Investments,
a registered partnership firmconprising of three | adies of
one fanmly as partners, for the sale consideration of Rs.
1,40,000. It my be nentioned that in a proceeding for
fixation of standard rent between the original lessor/ and
the tenant, nonthly rent of Rs.325 was fixed for the entire
prem ses i.e. two shops and the house and the rent “due upto
May, 1974 was paid by the tenant to the original |essor
After execution of the said sale deed in favour of respond-
ent No. 1, the tenant attorned in favour of respondent No. 1
and paid rent for the entire prem ses @Rs. 325 per nonth to
respondent No. 1.

The suit prem ses conprises of Shop. Nos. 44 and 45 ( New
Nos. 1 & 2) in comrercial Street, Bangal ore Cantt. and House
No. 250 (New No. 22 Narain Pillai Street Cross). Admittedly,
the prem ses are
255
in a prestigious comercial locality of the city of Banga-
| ore. Respondent No. 1 landlord clains that the entire suit
prem ses is reasonably and bona fide required by the |I|and-
lord for its own business as agents of various textile nmlls
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for the purpose of opening a showoomfor which it was
purchased. It is also alleged that one of the shops was

unlawfully sublet w.e.f. 1.4.1948 giving rise to the other
ground of sub-letting also for eviction. The respondent No.
1 gave a notice on 31.7.1975 terminating the appellant-
tenant’s tenancy. Thereafter on 5.9.1975 a petition was
filed by respondent No. 1 for eviction of the appellant on
the grounds of sub-letting and bona fide need of the | and-
[ ord under clauses (f) & (h) of the proviso to sub-section 1
of Section 21 of the Karnataka Rent Control Act, 1961. As
earlier stated, the Trial Court dismssed the application,
but the Hi gh Court has set aside that order and passed a
decree for eviction on both the grounds.

The ground of sub-letting is to be decided on the above
undi sputed facts on the basis of legality of the act of
sub-letting on 1.4.1948 in these circunmstances. The ground
of bona fide need of the landlord is to be decided on the
basis of the evidence |led which'is entirely oral from both
the sides with reference to the infirmty, if any, in the
High Court’s finding permitting interference therewith in
these appeals. Dr. Y.S. Chitale, |earned counsel appearing
for the appellant-tenant assailed the Hi gh Court’s findings
on both these questions. Shri S. Ghosh, |[|earned counse
appearing for the sub-tenant adopted the argunents of Dr.
Chitale. Shri Chidanbaram |earned counsel appearing on
behal f of the respondent No. 1 |andlord has urged that there
is no infirmty in the H gh Court’s decision on both the
guestions to permit any interference in these appeals.

We shall first take up the question relating to the
l andlord’s reasonable and bona fide requirenent which is a
ground for eviction under clause (h) of the proviso to sub-
section 1 of Section 21 of the Act. It may be recalled that
the Trial Court had negatived the existence of this ' ground
while the Hi gh Court reversing that conclusion has held it
to be proved. The question before us is whether there is any
infirmty in the Hgh Court’s reversal of this  finding
justifying interference in these appeals. Against the deci-
sion of the Trial Court, the provision made in Section 50 of
the Act is of arevision and not an appeal to the High
Court. However, the power of revision is not narrowas in s.
115 CPC but wider requiring the H gh Court to examne the
i mpugned order for the purpose of satisfyingitself as to
the legality or correctness of such order or proceeding
whi ch enables the High Court to 'pass such order in refer-
ence thereto as it thinks fit’.

256

It is clear that the H gh Court in a revision under Section
50 of the Act is required to satisfy itself notionly as to
the legality of the inpugned order or proceeding but also of
its correctness. The power of the H gh Court, therefore,
extends to correcting not nerely errors of |aw “but also
errors of fact. In other words, the Hi gh Court in a revision
under Section 50 of the Act is required to examne the
correctness of not only findings on questions of |aw but
al so on questions of fact. It is significant that the revi-
sion provided is directly against the Trial Court’'s order
and not after a provision of appeal on facts. Al the saneg,
the power in revision under Section 50 of the Act cannot be
equated with the power of the Appellate Court under Section
107(2) of the Code of G vil Procedure which is the same as
that of the original court; and the revisional power under
Section 50 of the Act even though wide as indicated, nust
fall short of the Appellate Court’'s power of interference
with a finding of fact where the finding of fact depends on
the credibility of witnesses, there being a conflict of ora
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evi dence of the parties.

It has, therefore, to be seen whether the H gh Court in
the present case while reversing the Trial Court’s finding
on the question of landlord s reasonable and bone fide
requi renment of the suit premi ses exceeded its jurisdiction
Admittedly, the only evidence led by the landlord for this
purpose is oral conprising of the testinony of PW | Dinesh,
the Power of Attorney holder of the landlord and son of one
of the three |adies who were partners of that firm The
evidence in rebuttal is also oral comprising essentially of
denial of the plaintiffs requirement.

The credibility of the oral evidence adduced by the
parties has to be assessed in the background of certain
undi sputed facts and circunstances. It is undisputed that
the respondent No. firmconprising of three partners, al
worren, belonging to-a family of businessmen having textile
business also was «constituted in 1958 and the firm was
regi stered in 1961; the power of attorney was given to PW 1
Di nesh, son of one of the partners, on 4.9.1970; the suit
prem ses was purchased by the respondent No. 1 firmin 1974;
respondent.  No. 1 firmhas its business in one room on the
third floor in a rented prenmises in Bangalore and it does
not have any other prem ses for this purpose; and PW 1
Di nesh is | ooking after the entire business of the respond-
ent No. 1 firmas a duly constituted attorney. RW 1 Thakur-
das Bhool chand, proprietor of Ms. Bhoolchand Chandiram al so
adnmitted that the children of the | adies who were partners
of the respondent No. 1 firmare carrying on the business
and that business is being carried on
257
in a prem se at Sakal ji Market, Avenue Raod, Bangal ore which
according to respondent No. 1 is a rented accommobdati on. RW
1 has nerely deni ed know edge of the preni ses being taken on
rent by respondent No. 1. The question, therefore, is wheth-
er on these undisputed facts and circunstances the ,land-
lord’ s reasonabl e and bona..fide need has been proved.

The Trial Court in decidingiagainst the landlord was
i nfluenced considerably by the fact that in support of the
landl ord’s case 'no piece of docunentary evidence is pro-
duced’. The Trial Court accepted that the fanmily of the
respondent No. 1 carries on textile business but held it not
proved that partition in the famly has taken place to give
rise to the requirement of respondent No. 1 firm for the
suit prenises when the joint famly owns other premses  in
Bangal ore. According to the Trial Court, the respondent No.
1 firmis not a separate entity detached from the famly.
The Trial Court was obviously in error in being influenced
by the absence of any docunentary evidence to  support. the
need set up by respondent No. 1. There is no finding record-
ed by the Trial Court of the existence of any docunent which
was material for deciding the question and it “being in
possessi on of the respondent No. 1 had not been produced at
the trial. In the absence of any such finding, the effect of
non- producti on of any docunentary evidence being put - in
scal es against the landlord resulted in an infirmty permt-
ting the H gh Court to exam ne the correctness of the find-
ing even when it was based on the credibility of the ora
evi dence adduced by the parties. Simlarly, the suit prem
ises belonging, admttedly, to the three ladies who were
partners of the respondent No. 1 firmand to no other nenber
of the famly to which those | adi es bel onged, the prem ses,
if any, belonging to other nenbers of the famly could not
be taken into account for assessing the reasonable and bona
fide need of the business of respondent No. 1 firm Since
the three | adies constituting the respondent No. 1 firm cone
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froma fam |y having textile business and for the purpose of
the suit premises, they being distinct fromother nenbers of
the famly with their separate business in a rented accomo-
dation in the same city, the Trial Court’s finding was
vitiated by another infirmty when it failed to exam ne the
need set up by respondent No. 1 firmin the correct perspec-
tive. The High Court was, therefore, justified in re-exam n-
ing the correctness of the finding on this question correct-
ing both these errors which had vitiated the Trial Court’s
finding. These infirmities inthe Trial Court’s finding
clearly show that the weight of the Trial Court’s finding of
fact in the present case was considerably reduced and the
H gh Court in a revision under Section 50 of the Act was
enpowered to exam ne the cor-
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rectness of this finding after elininating both the infirm-
ties.

It is obvious that the partners of the respondent No. 1
firm belonging toa fanmly already having large textile
busi ness " woul d not purchase the suit premses in a presti-
gious comercial locality at Bangalore nerely for earning
the monthly rent of Rs.325 after investing the amount of Rs.
1,40,000 in 1974 to-acquire the business premses. This
factor indicating the greater probability also has to be put
in scales while assessing the landlord s bona fide require-
nent set up in the present case. Viewed in this manner, the
H gh Court’'s finding on this question based on the ora
evi dence adduced by the parties in the background of wundis-
puted facts and circunstances of the case reaching the
conclusion that the landlord s reasonable ~and bona fide
requirenment of the suit premses for its own occupation is
proved does not suffer fromany infirmty which can justify
interference therewith in these appeals.. This alone is
sufficient to affirmthe decree for eviction passed | agai nst
the appellants in these appeals.

We shall now consider the other question relating to
sub-letting which is a ground for eviction specified in
clause (f) of the proviso to sub-section 1 of Section 21 of
the Act. The basic point for decision is whether the sub-
letting nmade by Ms. Bhool chand Chandiramto M's. Super Dry
Cl eaners of one shop which is a part of the suit  prem ses
we.f. 1.4, 1948 was unlawful being contrary to any provi-
sion of Jlawthen in force. Considerable argunent was ad-
vanced fromboth sides relating to the law then in force.” W
may here indicate that existence of the ground of sub-let-
ting loses nuch of its significance on our above concl usion
that the landlord s reasonable and bona fide need was right-
ly held proved by the H gh Court with the consequence . that
the decree for eviction can be sustained on that ground
al one. The ground of sub-letting, however, remains of / prac-
tical significance only for the purpose of applicability of
sub-section 4 of Section 21 of the Act since that would be
attracted only if the ground of sub-letting also found
proved by the Hi gh Court, is not upheld herein. If, however,
this ground also is upheld, then the decree being passed
even on this ground, the further question of greater hard-
ship to the landlord or the tenant under Section 21(4) of
the Act would not arise. It is for this reason that we
consider it necessary to exanm ne the question of subletting.

The main controversy between the two sides on the ground
of sub-letting is whether a witten consent of the |andlord
for sub-letting was necessary on 1.4.1948 when the sub-
letting was made and, if so,

259
was there such a witten consent given by the landlord? The
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witten consent of the landlord on which reliance is placed
by the tenant as well as the sub-tenant, the appellants in
these appeals, is that contained in the above quoted letter
dated 4.10.1943 of the original lessor. Unless the witten
consent of the landlord contained in the above letter dated
4.10.1943 can be held to be subsisting on 1.4.1948 when the
sub-letting was nmade in favour of Ms. Super Dry Ceaners
there , would, admttedly, be no witten consent of the
landlord to this subletting. There is no controversy in this
respect.

The first point for consideration, therefore, is whether
the witten consent of the landlord contained in the above
quoted letter dated 4.10.1943 can be treated as subsisting
and available on 1.4. 1948 when the subletting in question
was, in fact, made. There is no case set up by the tenant
and sub-tenant of any inplied consent of the original |essor
or wai ver of the ground of sub-letting and, therefore, that
guestion does not arise for consideration

The witten consent of the landlord for sub-letting on
1.4.1948 ‘according to | earned counsel for the appellants is
to be found in the letter dated 4.10.1943 of the origina
| essor. The consent of the landlord for sub-letting is a
question of fact. Such consent is an act of volition of the
l andl ord and is not ‘to be inferred fromany statutory provi-
sion. The effect of the statute cones in, if at all, only
for the purpose of ascertaining whether the Ilandlord s
consent can be treated as subsisting after  |lapse of the
period for whichit was expressly given. There being no
conpul sion on the landlord to give such consent. it cannot
ordinarily extend beyond the period for which alone it was
expressly given. Admittedly, the consent which was given by
the original lessor in the present caseis to be found only
in the said letter dated 4.10.1943. W nust, therefore, see
the consent given therein

The aforesaid letter dated 4.10.1943 of the origina
| essor confirmng the creation of the tenancy with effect
from 4.10.1943 stated that two shops were let out on a
nonthly rent of Rs.430 for two years with the option of
sub-letting one of the shops; and the house adjoining the
shops was let out on a nonthly rent of Rs.50 for  eleven
nonths with the option of sub-letting the house also. There
is no dispute that subsequently in a proceeding for fixation
of the standard rent, the entire prenises conprising of the
two shops and the houses, was treated as one prem ses -and
the nonthly rent of Rs.325 was fixed for the entire prem ses
and this is how the tenancy was treated by both sides as one
tenancy instead of two separate tenancies appearing in the
260
letter dated 4.10.1943. The letter dated 4.10.1943 created
contractual tenancy for a period of two years in respect of
the two shops and for a period of eleven nonths. for the
adj oi ni ng houses. Obviously, the consent of the landlord for
sub-letting nmentioned therein by giving the tenant the
option of sub-letting cannot, therefore, be construed  as
consent for a period beyond the period of the contractua
tenancy which was only two years in respect of two shops. It
woul d neither be reasonabl e nor appropriate to construe that
the consent was given for any period after expiry of the
period of contractual tenancy specified therein. There is
nothing in the said letter dated 4.10. 1943 10 suggest the
continuance of the tenancy after the expiry of the specified
peri od of contractual tenancy and, therefore, there could be
no occasion to contenplate any consent for sub-letting after
expiry of the period of contractual tenancy of two years in
respect of the two shops. This is the factual position
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emerging from the aforesaid |letter dated 4.10.1943 which
alone is the basis of appellant’s assertion that sub-letting
w.e. f. 1.4.1948 was with the witten consent of the origina
lessor. Admittedly, creation of the sub-tenancy we.f.
1.4.1948 in respect of one of these shops was |long after the
expiry of the period of contractual tenancy of two years
specifically nmentioned in that letter. The question, there-
fore, is: whether the landlord s consent given in the said
letter dated 4.10.1943 could be treated as subsisting for
creation of a valid sub-tenancy we.f. 1.4. 1948 after the
expiry of the period of contractual tenancy?

The argunent of Dr. Chitale, |earned counsel for the
appel | anttenant, which has al so been adopted by Shri Ghosh,
| earned counsel for the appellant sub-tenant is that on
expiry of the contractual tenancy, the tenant becane a
statutory tenant by virtue of the restriction on his evic-
tion except on one of the grounds for eviction provided in
the statute and, therefore, all the terns and conditions of
the contractual tenancy becane the terns and conditions of
the statutory tenancy. On this basis, it was argued that the
witten consent of the landlord for sub-letting during the
period of the contractual tenancy continued to subsist as
one of the ternms and conditions of the statutory tenancy
also. It was argued that for this reason, even though the
subl etting was made w.e.f. 1.4.1948 after the period of the
contractual tenancy, yet it too nust be deemed to be wth
the witten consent of the landlord  which- was available
during the period of the contractual tenancy. Dr. Chitale
also referred to the fact that the first sub-letting in 1946
to Arts Palace of the sane shop which was |ater sublet
we.f. 1.4, 1948 to M's Super Dry Cl eaners was also after
expiry of the period of two years of the contractual tenan-
cy. This fact, however, is not
261
material in the present case since the first sub-letting
ended before commencenent of the second sub-letting on 1.4.
1948 and it is only the validity of the subsisting sub-
letting w.e.f. 1.4. 1948 which is in question in the present
proceedings. Dr. Chitale relied on a nunber of decisions of
this court in support of his contention’ that the "witten
consent of the landlord for sub-letting during the period of
contractual tenancy continued as one of the ternms and condi -
tions of the statutory tenancy when the sub-letting was nade
w.e.f. 1.4.1948. In reply, Shri Chidanbram contended that
the witten consent of the landlord for sub-letting is not
one of the ternms which ensures to the benefit of the tenant
during subsistence of the statutory tenancy after expiry of
the contractual tenancy. The decisions cited at the Bar on
this point are Damadilal and Qthers v. Parashramand O hers,
[1976] Supp. SCR 645; Y. Dhanapal Chettiar v. Yesodai Ammal,
[1980] 1 SCR 334; sSnt. G an Devi Anand v. Jeevan Kumar and
QO hers, [1985] Supp. 1 SCR 1; Mahabir Prasad Verma v. Dr.
Surinder Kaur, [1982] 3 SCR 607; Ms. Shalimr Tar Products
Ltd. v. H C sharma and Others, [1988] 1 SCC 70; Shantila
Ranpuria and Ohers v. Ms Vega Trading Corporation -and
Q hers, [1989] 3 SCC 552; Ms. Bajaj Auto Limted v. Behari
Lal Kohli, [1989] 4 SCC 39; Duli Chand (Dead) by L.rs. wv.
Jagnmender Dass, [1990] 1 SCC 169 and Tara Chand and Anot her
v. Ram Prasad, [1990] 3 SCC 526.

The decision in Danadilal’s case (supra) and others in
the sane line related prinmarily to the question of heritable
interest in the prenmises of the |legal representatives of the
deceased tenant who was in occupation as statutory tenant.
Pointing out that the concept of statutory tenancy under the
English Rent Acts and under Indian Statutes like the one
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with which we are concerned rests on different foundations,
it was held that the statutory tenant had a heritable inter-
est in the prem ses which was not nerely a personal interest
but an interest in the estate Iike that of a contractua
tenant. On this conclusion, the right of |legal representa-
tives of the statutory tenant to protect the possession and
prosecute the appeal against eviction order was upheld. The
main question for decision in Damadilal’s case (supra) was
the heritable nature of the statutory tenancy and it was in
this context that the terns and conditions of a statutory
tenancy were held to be the same as those of the contractua
tenancy preceding it. No question arose in Damadilal’s case
(supra) of the right of a statutory tenant to create a sub-
tenancy after replacenment of the contractual tenancy with
the statutory 'tenancy. The observations made and the deci -
sion rendered in Danmdil al *s case (supra) cannot, therefore,
be construed as holding that a statutory tenant has a right
to create a sub-tenancy
262
during subsistence of statutory tenancy after expiry of the
contractual tenancy when the Rent Acts give the sanme protec-
tion against eviction tOthe tenant except on one or nore of
the specified grounds. obviously, the protection to the
statutory tenant and the heritable nature of the statutory
tenancy providing 'the sane protection against eviction to
the tenant’s heirs does not further require conferral of the
right of inducting a sub-tenant which is not necessary for
enj oynment of the tenancy and the protection agai nst eviction
given by the Rent Acts. There is no rationale for inferring
or extending the landlord’ s witten consent for sub-letting
beyond the period of contractual tenancy for which alone it
is given. No separate discussion of the |ater decisions in
the sanme line is necessary because of the sane distinction
inall of them

One decision which. requires specific mention and is
obviously nearest on facts to the present case is  Mhabir
Prasad Verma v. Dr. Surinder Kaur, [1982] 3 SCR 607. In that
case, the contractual tenancy was for a period of one /nonth
from1l.4. 1974 to 30.4.1974 with the landlord s consent for
sub-letting. The tenant continued to occupy the prem ses
even after expiry of the contractual tenancy on- 30,4.1974
and inducted therein a sub-tenant. The landlord sued  for
eviction of the tenant on the ground of unlawful sub-letting
of the prem ses which was a ground for eviction under the
rel evant Rent Act. There was sone di spute about the time of
i nduction of the sub-tenant, it being clained by the tenant
that the induction of the sub-tenant was in the  month of

April, 1974 during subsistence of the contractual tenancy
while the landlord contended that the sub-letting was ~ after
the nonth of April, 1974. It was found as a fact that the
tenant had sublet in the nonth of April, 1974 “when the

witten consent of the landlord subsisted and not subsequent
to it in May as claimed by the landlord. The crux of the
guestion for decision therein was stated thus:

"The crux of the question, therefore, is whether the sublet-
ting by the tenant with the witten consent of landlord
during the currency of the tenancy becones unlawful and
illegal on the determ nation of the tenancy and furnishes a
ground for eviction within the nmeaning of S. 13(2)(ii)(e) of
the Act."”

On the finding that the sub-tenant had been inducted during
the period of contractual tenancy on the basis of the wit-
ten consent for subletting given by the landlord, the sub-
letting did not becone unlawful nerely because the contrac-
tual tenancy of the tenant cane to an end and the protection
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agai nst eviction to the tenant as a statutory tenant also
263

enured to the benefit of the lawful sub-tenant recogni sed by
the statute. It was held as under

"Subletting lawfully done with the witten consent of the
| andl ord does not beconme unlawful nerely on the ground that
the contractual tenancy has cone to an end. Subletting to
constitute a valid ground for eviction nmust be without the
consent in witing of the landlord at the tinme when the
tenant sub-lets any portion to the sub-tenant.

A subletting by the tenant with the consent in
witing of the |landlord does not becone wunlawful on the
expiry of the contractual tenancy of the tenant, unless
there is any fresh sub-letting by the tenant without the
witten consent of the landlord Mere continuance in posses-
sion of a sub-tenant | awfully inducted does not anount to
any fresh or further sub-letting. W are, therefore, satis-
fied that in theinstant case the tenant has not sub-let any
portion wthout the witten consent of the Ilandlady after
the comencenent of the Act™ ..... Mere continuance of
possessi on by the subtenants |awful l'y i nducted by the tenant
with the witten consent of the landlady contained in rent
note does not afford any ground to the | andl ady for eviction
of the tenant on the ground of sub-letting, as the tenant
has not sub-let after the comrencenent of the Act any por-
tion without the consent in witing of the landl ady."
(enphasi s suppli ed)

O all the decisions cited at the Bar, this decision is,
admittedly, nearest on facts to the present case wth the
only difference that the sub-letting in the present case was
after expiry of the contractual tenancy and after the com
nencenent of the Act prohibiting subletting w thout the
witten consent of the landlord when it was 'made on
1.4.1948, while the sub-letting in Mahabir Prasad’s case
(supra) was during the period of contractual tenancy when
the express witten consent of the landlord for sub-letting
was available. The principle for (application, however, is
the same with the only difference in the result ‘since in
Mahabir Prasad’'s case (supra) the sub-letting was nmade
during subsistence of the contractual tenancy wth the
witten consent of the landlord. It is significant that the
judgnment in Mahabir Prasad’s case (supra) was by A N. Sen

J. who also wote the opinion in Gan Devi's case (supra)
relied on by Dr Chitale as one of the decisions inline with
Damadilal's case (supra). It is clear that A N Sen, J., who
wote the
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opinion of the Bench in Mahabir Prasad s case | (supra) as
well as in Gan Devi’'s case (supra) did not construe the

earlier decisions starting with Danadilal’s case (supra) in
the manner read by Dr. Chitale. If Dr. Chitale is correct in
his subnission on this point, then the entire enphasis in
Mahabi r Prasad’ s case (supra) on the sub-letting being made
during the period of contractual tenancy in April, 1974 -and
not thereafter being decisive of the validity of sub-letting
was m splaced and a futile exercise. In our opinion this was
not so and the correct premise is that landlord’'s witten
consent for sub-letting during the period of contractua

tenancy cannot be construed as his consent subsisting after
expiry of the contractual tenancy. The subm ssion of |earned
counsel for the appellants runs counter to the clear deci-
sion in Mahabir Prasad’s case (supra) which, in our opinion

is in no way contrary to the decisions starting with Damadi -
lal’s case (supra), the observations wherein are in the
context of heritability of the statutory tenancy. In fact.
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it is rightly not even contended by Dr. Chitale that the
decision in Mahabir Prasad' s case (supra) runs counter to
Danmadi l al | ' s case Supra and other decisions followi ng them
This is sufficient to indicate that the appellants’ conten-
tion is untenable.

There is sone controversy between the parties about the
| egislative history of the Rent Acts in the Bangalore Civi
Station wherein the suit premses is |ocated, but an in-
depth consideration of that controversy is not necessary.
The only question is: whether on 1.4.1948 when the sub-
letting was made in favour of Ms. Super Dry O eaners, the
contractual tenancy giving witten consent for sub-letting
having expired was the witten consent of the landlord for
sub-letting necessary under the statute then in force? It is
sufficient to state that the Bangal ore House Rent and Accom
nodati on Control Act, 1946 was brought into force we.f.
1.10.1946 for a period of two years expiring on 1.10. 1948.
Later ~enactments were Mysore House Rent and Accomodati on
Control Act, 1951 and then Karnataka Rent Control Act, 1961
w.e.f. 31.12.1961. The suit for eviction was filed in Sep-
tenmber, 1975 on the grounds contained in clauses (f) and (h)
of the proviso to sub-section 1l of Section 21 of the Karna-
taka Rent Control Act, 1961. in the Bangal ore House Rent and
Accommodat i on Control Act, 1946 which applied at the tinme of
sub-letting in the present case on 1.4.1948 the provision
for eviction of tenants was made in Section 9 thereof. Sub-
section 2 specifies the grounds on which a landlord was
entitled to seek eviction of his tenant. One such ground in
Sub-section 2 is of sub-letting and the relevant portion
reads as under:

"(iii) that the tenant has after the comencenent of this
265

Law wi thout the witten consent of this |andlord--.

(a) sub-let the entire building or any portion thereof; or

It is, therefore, clear that the witten consent of the
landl ord for sub-letting was necessary under the /relevant
statute applicable on 1.4. 1948 when the sub-letting was
made in the present case. In fact. this requirenent of
witten consent of the |andl ord was the basis on which both
sides argued the case and the main thrust of Dr. ~Chitale's
argunent was that such a witten consent was to be found in
the letter dated 4.10.1943 of the original |essor. W have,
earlier, indicated that the |Iandlord s consent in the afore-
said letter dated 4.10.1943 was not available on 1.4.1948
after expiry of the contractual tenancy. The rest is only a
| ogical corollary to this conclusion |eading to the inevita-
ble result that induction of the sub-tenant Ms. Super. Dry
Cleaners w.e.f. 1.4.1948 by the tenant Ms. . Bhool chand
Chandi ram was unl awful being nmade contrary to the provision
of law then in force which constitutes the ground for  evic-
tion contained in clause (f) of Sub-section 1 of Section 21
of the Karnataka Rent Control Act, 1961. There is, thus, no
ground to differ with the conclusion reached by the Hi gh
Court that the ground of sub-letting has been nade out, even
t hough our reasons are different.

On the above conclusion that the ground of sub-letting
also was rightly held proved by the High Court in addition
to the ground of landlord s reasonable and bona fide re-
qui rement, the question of applicability of Sub-section 4 of
Section 21 of the Karnataka Rent Control Act, 1961 does not
arise and, therefore, it is not necessary to examne the
guestion of conparative hardship. In that view of the nat-
ter, the appeals mnmust fail

Consequently, both the appeals are dism ssed. In view of
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the fact that the appellants are carrying on their business
in the suit premses for along time and wll, therefore,
need sone reasonable tinme to shift to sone other place, we
grant to the appellants time till 31.3.1991 for vacating the
suit prem ses and delivering vacant possession thereof to
the landl ord respondent No. 1, subject to undertaking in the
usual ternms being filed by the appellants within a period of
four weeks. No costs.

Y. Lal Appeal s di s-
m ssed.
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