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PETI TI ONER
Bl HAR STATE ELECTRI CI TY BOARD

Vs.
RESPONDENT:
MS Bl JAY M NI NG COVWPANY LTD. & ORS
DATE OF JUDGVENT: 15/ 07/ 1996
BENCH
RAMASVAMY, K
BENCH
RAMASVAMY, K
G B. PATTANAI K (J)
Cl TATI ON
JT 1996 (7) 208 1996 SCALE (5)686
ACT:
HEADNOTE
JUDGVENT:

ORDER

Leave granted.

Heard | earned counsel on both sides.

This appeal by special |eave arises against the order
of the Division Bench of the Hi gh Court of Patna, ' dated
Septenmber 21, 1993 nade in CWA No.2811/93. Admittedly the
respondent had entered into an agreement with the appell ant
Board for supply of electricity pursuant to which the
respondent was required to pay the mninum ‘guarantee
charges. Wen a bill was issued, it would appear that the
respondent had objected to the m ni mumguarantee bill on the
ground that there was erratic supply of electricity and the
Boar d unable to supply the required quantity of “the
electricity. Consequently the respondent to not liable to
pay the m ni mum guarantee under the contract the H gh Court
allowed the wit petition finding that- on an earlier
occasion the High Court in CMC No.3642/92 had di sposed of
wit petitions on February 25, 1923 directing the Board to
rai se fresh bill giving proportionate reduction in_the
annual m ni mum guarantee charges, but the sane not ~ being
conplied with it is not open to the Board to give the bil
as inpugned in the wit petition

It is seen that clause 13 of the agreement provides a
under :

"13. - if at any tine the consumner

is prevented from receiving or

using the electrical energy to be

supplied under this agr eenent

either in whole, or in part due to

strike, riots, fire, fl oods,

expl osi ons, act of God or any other

case reasonably beyond control or

if the Board is prevented from

suppl ying or wunable to supply such

el ectrical energy owing to any or

all of the cause nmentioned above
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t han t he demand char ge and

guaranteed, energy charge set out

in the Schedul e shall be reduced

in proportion to the ability of the

consumer to take or the Board to

supply such power and the deci sion

of the Chief Engineer, Bihar State

El ectricity Board, in this respect

shal | be final

Note: The term Chief Engi neer

i ncl udes additional Chief Engineer

for the area concerned.”

A reading thereof would clearly indicate that the Board
is enjoined to give proportionate reduction provided any one
of the condi tions enunerated therein had occasioned.
Obviously, an application-in_ that behalf shall be required
to be filed to the Chief Engineer of the Board who was
required ‘to investigate into the mtter and then his
deci si on ‘shall be final. It would appear t hat a
representation was made, but it is not clear whether it was
to the Chief Engineer, the conpetent authority in terns of
the agreemnent or any ot her of ficer. Under t hese
ci rcunmst ances, unless an~ application is mde to the
conpetent authority  to investigate into the mtter, the
board in terns of / clause 13 of the contract is necessarily
obliged to demand and the consuner is to conmply with the
paynment of m ni mum guarantee ampunt in- terms of the
agreenment subject 'to the decision by the Chief Engineer
Accordingly we set aside the order of the H gh Court giving
liberty to the respondents to nake an application afresh
within a period of one month fromthe date of the receipt of
this order to the Chief Engineer, Electricity Board. The
Chi ef Engineer would enquire into and give the decision in
that behalf. In the event, the Chief Engineer finds that the
Board was responsible, then necessarily, in terns of clause
the proportionate reduction is required to be given to
the respondents.

The appeal is accordingly ordered. No costs.




