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Thi s appeal by special |eave arises fromthe judgnment

of the Division Bench of the Gujarat H gh Court in L.P.A
No. 10/76 dated July 27, 1979. The undi sputed facts are that
the Bonbay Tenancy & Agricultural Lands, Act, 1948 (for
short, 'the Tenancy Act’) was amended fromtime to time. The
Amendnent Act, 1956 had cone into force on August ‘1, 1956.
By operation of Section 32 of ‘the Tenancy Act, the tenant
has becone a deemed purchaser w.e.f. April 1, 1957 which is
envi saged by the Act as the "Tillers" day". The erstwhile
| and- hol der, the respondent on Decenber 12, 1956 term nated
the tenancy of the appellants and filed the Trust -deed
before the Assistant Charity Conmm ssioner under Section 18
of the Bonmbay Public Trusts Act, 1950 (Bom Act XXl X of
1950) (for short, "the Act’) for registration. On January
31, 1957, the Trust was registered without any notice to the
appel l ants. Against the said registration, the —appellants
carried the matter in appeal to the Charity  Comm ssioner
under Section 70 of the Act. But the Charity Conm ssioner by
his order dated August 8, 1957 di smi ssed the appeal hol di ng
that "It is difficult to accept this argument". A trust is a
node of transfer known to law and if the legislature really
wanted a transfer by way of a trust also to be prohibited,
it could have so nmentioned. A gift as defined in Section 122
of the Transfer of Property Act "cannot be said to include a
trust”. Against the said judgnment, the appellants filed
before the District Judge an appeal on Cctober 4, 1957. The
Assi stant Judge, Surat in Msc. Appln. No. 64 of 1957 by his
order dated August 18, 1967 held that "Fromthe aforesaid
comments, it wll be seen that a distinction is nmade about
the vesting declaration and it has not been nentioned
therein that the vesting declaration wuld tantanount to a
gift." Accordingly, it had confirmed the order of the
Assi stant Conmi ssioner. The appellants further carried the
matter in appeal. The |earned single Judge in First Appea
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No. 347 of 1968 by judgnment and decree dated Septenber 22,
1975 set aside the order and hel d subm ssions. W record the
val uabl e assistance rendered by him The question is
whet her the «creation of the trust on the facts of this case
isvalid inlaw? It is seen that, as found by the |earned
singl e Judge of the High Court, pursuant to the proceedings
taken under Section 32 declaring that the appellants were
the deened purchasers, they becane deenmed tenants on
Tillers” day on April 1, 1957. The order was allowed to
becone final. Therefore, it binds the respondent, erstwhile
owner of the land. The | ands stood vested in the appellants.
The respondent, thereby got divested his right as owner
since the tenant becane owner by statutory purchase. The
guestion then is : whether the respondent could create a
trust bequeathing the property as gift to the trust to which
he also is the beneficiary? It is contended by Shri Miku
Mudgal , | earned counsel that in view of the judgment of this
Court in Maneksha Ardeshir Ilrani & Anr. vs. Manekji Edulji
Mstry & 'Os. [(1975) 2 SCR 341], the tenant has no right
under Section 88-B of the ‘Act to be heard before the
perm ssion is granted by the Collector under the Tenancy Act
and that, therefore, though the Mam atdar granted the order
under Section 32, the appellant had no right to be heard in
the matter. W are unable to agree with Shri Midgal in his
contention that the Mamatdar in his proceedings under
Section 32 had held that the appellants becane the deened
purchasers by operation of Section 32. The respondent
allowed that order to become final.  Therefore, the Iand
havi ng been vested in the tenant by statutory operation of
Section 32, the creation of ~the trust and registration
t hereof under Section 18 of the Act is not valid in |aw
Further a Letters Patent Appeal was carried and the Division
Bench reversed the findings and held that there cannot be a
transfer by a single person in his capacity as an individua
and at the sane time as a trustee -beneficiary and that,
therefore, it cannot be construed to be a gift under Section
122 of the Transfer of Property  Act. The creation of the
trust and registration thereof under Section 18 are valid in
law. Thus this appeal by special |eave has been fil ed.

Since the respondent, though served, had not appeared
ei ther through counsel or in person and since an inportant
guestion of law has arisen, we requested Sri Mukul Muidgal
the |l earned counsel to assist this Court as amcus curiae
and he has rendered valuable assistance by maki ng thorough
study and filing witten Ardeshir Erani’s case, [supra] this
Court had held at page 344 thus:

"The appellant at no stage denied the

fact that the lands are the property of

a Trust. The inquiry is between the

Col l ector and the Trust. The concl usive

evidence clause in the Section neans

that it is a rule of evidence which

woul d not render it necessary for it to

prove again the conpliance wth the

requirenents. "

The High Court in that case had held that the appellant
had at no stage denied the fact that the lands were the
properties of the trust. |In the backdrop of those facts,
this Court concluded that the tenant was not entitled to be
heard. As stated earlier, when the tenant has a pre-existing
right and he is divested of that right and by operation of
the provisions of the Act he is precluded to file a suit
challenging the correctness of the registration of the
trust, certainly, he is a person vitally interested to
defend his right, title and interest in the property.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 4

Therefore, he is a person interested to be heard before
registration of the trust. 1In this case, admttedly, no
notice was issued nor was he heard. It is clear fromthe
proceedings that, as a fact, the registration was taken up
by the Assistant Charity Comm ssioner on January 31, 1957
and on the same day the registration. It is seen that the
order of Mam atdar passed under Section 32 had becone final
Thereby, the erstwhile land owner had been divested of his
title to the property we.f. April 1, 1957. Al to which he
is entitled is the conpensation in the manner prescribed
under the Act. It is true that at the tine of the
registration of the trust, strictly the tenant is not
entitled to be heard provided he has no pre-existing right
inthe land, the subject natter of bequeath. In the enquiry
under Section 88-B, question relating to two aspects woul d
arise in registration of ~trust of the kinds covered by the
Act, viz., of the  factumof +the creation of the trust and
the wutilisation of “the income derived from the |and
bequeathed to the trust towards charitable purpose. In that
enquiry by the Collector on these two aspects, certainly the
tenant has noright to say inthe matter. But in a case
where the tenant has a pre-existing right and his right is
sought to be divestedin creating the trust, certainly he is
an interested person to be wvitally affected by the
registration of the trust. Consequent | y, when the
proceedi ngs under @ Section 18 of the “Act was taken, as
envisaged in Section 19 of the Act, the tenant being an
interested person is entitled to be heard. I'n Maneksha was
granted. The enquiry contenpl ated under Section 19 was given
a cerenonial send off ~wthout being conplied with. Under
those circunstances, the learned single Judge was right in
concl uding that since the order passed under Section 32 was
not assailed by the respondent, the appellants were entitled
to be heard before granting registration for the trust and
vesting the same in the trust.

The question then is : whether the Division Bench was
right in interfering with the order? It is contended that
clause 15 of the Letters Patent Act is not available to the
respondent and that, therefore, the Letters Patent Appea
would not lie. This point is squarely covered by the
judgrment of this Court in Rancthandra Goverdhan Pandit vs.
Charity Comm ssioner of State of QGujarat [(1987) 2 SCR
1083]. In that case on suo nmotu enquiry under the Act, the
Deputy Comm ssioner had held that the properties were  of
public interest. On  appeal , the Charity Conmi ssioner
confirmed and dismi ssed the appeal. Appeal under Section 72
of the Act was preferred to the District Court and the
District Court dism ssed the sane. Wien the first appeal was
filed in the H gh Court, the | earned single Judge di sm ssed
the appeal. In the Letters Patent Appeal the question arose

whet her an appeal would lie against the decision of the
| earned single Judge. This Court exanined the controversy
and concl uded at page 1089, thus :

"The power of this District Court in

exercising jurisdiction under Section 72

is a plenary power. It is true that the

Commi ssioner is not subordinate to the

District Court but the District Court

has powers to correct, nodify, review or

set aside the order passed by the

Comm ssioner. Al the characteristics of

an appeal and all the powers of an

appel l ant Court are available to the

Di strict Cour t whi | e deci di ng an

application under Section 72. To decide
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this case we nust be guided not only by

the nonmencl ature used by the Section for

the proceedings but by the essence and

content of the proceedings. That being

so, we have no hesitation to hold that

the proceedi ngs before the District

Court under Section 72(1) are in the

nature of an appeal and that District

Court exercises appellant jurisdiction

whil e disposing of a matter under

Section 72(1). Consequently, the Single

Judge of the H gh Court while deciding

the appeal, from the order of the

District Court deals with a matter nade

by the District Judge in the exercise of

an appellate jurisdiction by a Court

subject to the superintendence of the

H gh Court ~and hence clause 15 of the

Letters Patentis directly attached."

Consequently, this Court had held that the Letters
Pat ent Appeal —against the  decision of the learned single
Judge did not lie. The sane ratio applies to the facts in
this case. Leave of the | earned single Judge was admittedly
not obtained for filing the appeal. Consequently, since the
appeal of the learned  single Judge arises under the Act by
virtue of t he statutory conf er ment of supervi sory
jurisdiction, by operation of earlier part of clause 15 of
the Letters Patent Act would vest in him The Letters Patent
Appeal would not lie to the Division Bench unless the
certificate of the | earned single Judge has been granted for
| eave to appeal. In that view, the appeal to the Division
Bench was inconpetent and is accordi ngly set aside.

The appeal is allowed accordingly. No costs.




