REPORTABLE
I N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 1709 OF 2006

RAM KRI SHNA SI NGH & ORS. APPELLANTS
VERSUS

THAKURIJI  SHI VJI RESPONDENT

ORDER

Heard Ms. Tulika Mikherjee, counsel for the
appellants and Ms. Swati Sinha, counsel appearing for
t he respondent.

This is a tenants’ appeal arising from a suit
for eviction and arrears of rent under the Utar
Pradesh Urban Buildings (Regulation of Letting, Rent
and Eviction) Act, 1972 (for short '"the Act').

The suit was filed in the year 1975 agai nst the
original tenant Kali Prasad, whose heirs and |egal
representatives are now the appellants before this
Court. It was decreed ex-parte on Septenber 25, 1975.
When the decree was put to execution, the tenant filed

an application under Oder IX Rule 13, on Qctober 7,



1978 for setting aside the ex-parte decree. This
petition was dismssed by the Judge, Small Causes
Court, Corakhpur. In course of the proceedi ngs before
the Small Causes Court, Kali Prasad had died and was
substituted by his heirs and legal representatives
(the present appellants). They took the matter in
revision. The Additional D strict Judge, Gorakhpur,
all owed the revision by order dated January 31, 1983
hol ding that the summons in the suit were actually not
served on Kali Prasad and hence, the ex-parte decree
was liable to be set aside. Ten days later, on
February 10, 1983, the tenants deposited all the
arrears of rent in court. Over tw and a half years
| ater, on Decenber 13, 1985, the record of the case
was received back in the Small Causes Court and the
proceedings in the suit were resumed before the Snall
Causes Court on January 3, 1986. At that stage, a
petition was filed on behalf of the respondent-
|l andlord for allowing the suit and directing the
eviction of the tenants on the ground that the arrears
of rent had not been paid on the first date of
hearing. The Small Causes Court did not accept the
petition and proceeded with the suit. Finally, on

February 19, 1988 it decreed the suit for recovery of



arrears of rent but dismssed it in regard to the
relief for eviction holding that the tenants were
entitled to the protection under Section 20(4) of the

Act .

In revision, preferred by the respondent, the
Revi si onal Court held that the appellants-tenants were
not entitled to the protection of Section 20(4) of the
Act and were liable to be evicted for non-deposit of
the arrears of rent on the first date of hearing. It,
accordingly, allowed the revision and passed the order
of eviction.

The appellants challenged the order passed by
the Revisional Court in a wit petition filed before
the H gh Court, which was eventually dism ssed and
they then brought this natter to this Court.

Ms. Mukherjee, |earned counsel contended that
the H gh Court and the Revisional Court were seriously
in error in taking the view that the arrears of rent
ought to have been deposited at the tinme of the filing

of the petition under Order 11X, Rule 13 for recall of

t he decree. She submitted that the sunmons of the
suit issued by the Small Causes Court were not
received by Kali Prasad, as held and found by the



Revisional Court, while setting aside the ex-parte
decree. Therefore, the date nentioned in the summons
for the appearance of the tenant and the first date of
heari ng of the case had no application to the facts of
the case. She further submtted that in the facts of
this case, the deposit of the arrears of rent within a
few days of the setting aside of the ex-parte decree
and long before the proceedings in the suit resuned
must be deened to be conplete conpliance with the
requi renent of Section 20(4) of the Act. In support of
the subm ssion, she relied upon decisions of this
Court in (i) Siraj Ahmad Siddiqui v. Prem Nath Kapoor,
(1993) 4 SCC 406 (paragraphs 13, 15 & 16); (ii)
Advaita Nand v. Judge, Snall Causes Court, Meerut &
Os., (1995 3 SCC 407 (paras 7,8 & 11); (iii)
Sudershan Devi & Anr. v. Sushila Devi & Anr., (1999) 8
SCC 31 (paras 14, 21, 27 & 31) and (iv) Ashok Kumar &
Os. v. Rshi Ram& O's., (2002) 5 SCC 641 (paras 6, 7
& 8).

The subm ssions nmade by M. Mikherjee, cannot
be said to be entirely w thout substance and may call
for a consideration by this Court in an appropriate
case. In the facts of this case, however, we are not

inclined to exercise our jurisdiction under Article



136 of the Constitution in favour of the appellants.

It is noted above that the respondent’s suit
was originally decreed ex-parte on Septenber 25, 1975
and the petition for setting aside the decree was nade
on Cctober 7, 1978. The ex-parte decree was finally
set aside on January 31, 1983. W may discount the
ei ght years, thus, wasted because there is the finding
of the Revisional Court that the summons in the suit
were not served on Kali Prasad, the defendant-tenant.
But the conduct of the appellants in course of the
| at er proceedi ngs disentitles themfromany relief.

A is noted above that the appellants
chal l enged the order of their eviction passed by the
Revisional Court in a wit petition (Cvil Msc. Wit
Petition No.8301 of 1991) filed before the Allahabad
High Court. That wit petition was first dism ssed for
default on March 11, 2002. The dism ssal of the wit
petition revived the execution proceedings instituted
on the basis of the order of the Revisional Court and
the respondent-1andlord got the possession of the suit
premses on My 31, 2002. Thereafter, the wit
petition was restored by order dated Septenber 5,
2002. It was dismissed for a second tine, once again

for default on Septenber 1, 2003, but was again



restored by order dated October 22, 2003. It was
finally dismssed on nerits by the inpugned order
passed on July 13, 2004.

The way the proceedings took place before this
Court is not very different. The present appeal too
was di sm ssed for non-prosecution by order dated Apri
8, 2010 and it was later restored by order dated My
14, 2010.

It is, thus, obvious that the appellants have
conducted the proceedings in this case with conplete
| ack of seriousness and in a highly cavalier manner.

It is true that in this appeal an interim order
was passed directing the respondent not to create any
third party interests in the suit prem ses during the
pendency of this appeal, but this order was passed on
March 20, 2006. The respondent had got possession of
the suit premses on My 31, 2002, that is to say
about four years earlier. It is not known whether or
not the suit premse was rented out in the neanwhile.
If it was in fact let out on rent to a third party,
any order passed in this case in favour of the
appel | ants-tenants is bound to create further
conpl i cati ons. Even otherwise it would appear that

the respondent is held to ransom for the past nore



than six years for absolutely no fault on his part but
sinply because of the laches on the part of the
appel | ant s.

Ms. Mikherjee submtted that there was no
| aches or negligence on the part of the appellants and
the wit petition before the H gh Court and the appeal
before this Court were dismssed due to oversight on
the part of the concerned |lawers. W are unable to
accept this as sufficient justification for penalizing
t he respondent.

In the facts of this case, as noted above, we
are not inclined to pass any order in favour of the
appellants. The appeal 1is dismssed leaving the
guestion of |aw raised by Ms. Mikherjee open.

Before parting with the record of the case, we
would like to record our appreciation for both M.
Tul i ka Mukherjee and Ms. Swati Sinha, counsel for the
appel lants and respondent, respectively, for the

assi stance rendered by themto the Court.
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07 Cctober, 2010.



JUDGMENT



