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ClVIL APPEAL NO. 4688 OF 1998

The respondent nmade an application under Section 8

of the West Bengal Land Refornms Act, 1955 (for brevity
"the Act’) in the Munsif Court claimng right of pre-
enption on the basis of vicinage being the owner of
adj oi ning plots of |and purchased on 20.7.1966 and
1.6.1981. According to her, the appellant tried to
take forcible possession of the plot no. 1368 adj oi ning
to the east of his land. It is her casethat she cane
to know on 18.9.1985 that the appellant had purchased
the said plot no. 1368 on 17.8.1979, which is adjoining
the respondent’s plot no. 1366. The appel |l ant
contested the case denying the material incidents and
inter alia contending that the application made under
Section 8 of the Act was barred by linmitation.~ The
Munsi f Court condoned the delay on the ground that the
respondent had no know edge of the sale till the date
of application and that there was sufficient cause for
not making the application within tine but dism ssed
the application on nmerits finding that on the date of
transfer, the respondent was not possessing the | ongest
common boundary. The appeal filed by the respondent
agai nst the said order of the Munsif Court was

di sm ssed by the | earned Addl. District Judge both on
the ground of linmtation as well as on nerits. In

ot her words, on merits, the learned Addl. District
Judge concurred with the finding recorded by the Minsif
Court and reversed its finding on the limtation

hol ding that the application filed by the respondent
was barred by tine. The respondent approached the Hi gh
Court by filing a revision petition under Section 115
of the Code of Civil Procedure. The High Court held
that the period under Article 137 in the Schedul e of
the Limtation Act, 1963 (for short ‘Limtation Act’)
was applicable to the case. In that view, the Hi gh
Court upheld the order passed by the Minsif Court
condoni ng the delay for nmaking the application. The

H gh Court also held that the respondent was entitled
to get the order of pre-enption on the basis of
purchase in 1966 in view of the amendment of 1981. |In
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the result, the H gh Court set aside the order of the
Addl . District Judge and remtted the case to the first
appel l ate court (District Judge) to decide on nerits.
Hence, this appeal

ClVIL APPEAL NO. 444 OF 2000

The appel | ant nade an application to enforce right
of pre-enption under Section 8 of the Act as a
conti guous land owner in the Munsif Court stating that
he cane to know about the sale deed of the land in
guestion on 18.2.1989. She imediately rushed to the
of fice of the sub-Registrar and on search canme to know
of the existence of the sale deed dated 27.5.1983. The
application under Section 8 was filed within tinme from
the date of know edge; an application under Section 5
of the Limtation Act also was filed for condonation of
delay in filing the application under Section 8 of the
Act; the Munsif Court dismissed the application filed
under Section 5 of the Limtation Act; consequently
rejected the application filed under Section 8 of the
Act. Aggrieved by the said order of the Minsif Court,
the appellant filed Cvil Revision No. 56 of 1991 in
the District Court under Section 115-A of the Code of
Cvil Procedure; the |l earned District Judge condoned
the delay in naking application under Section 8 of the
Act applying Article 137 of the Limtation Act, set
aside the order of the Munsif Court and renmtted the
case to the Munsif Court to decide the application nade
under Section 8 of the Act on nerits. The respondent
noved the Hi gh Court under Article 227 of the
Constitution of India challenging the aforenentioned
order of the District Judge. The Hi gh Court by the
i mpugned order, set aside the order of the |earned
Addl . District Judge hol di ng that the clai mmade by the
appel l ant was barred by limtation follow ng the
Di vi sion Bench decision of the H gh Court reported i'n
Serish Maji vs. N shit Kumar Dolwui [1999 (1) C H N
365]. Consequently, the H gh Court dismnissed the
application filed by the appellant under Section 8 of
the Act. Hence, this appeal

M. Ranjit Kunmar, |earned senior counsel for the
respondent in C. A No. 444 of 2000 and Shri Shi bshankar
Sar kar, |earned senior counsel for the appellant in
C. A No. 4688 of 1998 contended that an application
made under Section 8 of the Act is a suit; hence
Section 5 of the Limtation Act does not apply in
maki ng an application under Section 8 of the Act;
Schedule to the Limitation Act contains three
divisions, relating to suits, appeals and applications
respectively; Article 97 of the Linitation Act rel ates
to enforcement of right of pre-enption and there is no
reference to pre-enption suit anywhere else in the
Schedul e; Under Article 97, the period of limtation
prescribed is one year. As per Section 29(2) of the
Limtation Act, the period of limtation prescribed
under any special or local law for any suit, appeal or
application is different fromthe period prescribed in
the Schedule of the Limtation Act. Section 3 of the
Limtation Act shall apply as if such period is the
period prescribed by the Schedule of the Limitation Act
and for the purpose of deternining any period of
[imtation prescribed for any suit, appeal or
application by any special or local law, the provisions
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contained in Sections 4 to 24 shall apply in so far as
and to the extent to which they are not expressly
excluded by such special or local |law The |earned
seni or counsel submitted that under Section 14H of the
Act, a period of limtation is prescribed for filing an
appeal or revision; in the second proviso thereto, it
is expressly provided that Section 5 of the Limtation
Act shall apply to an appeal under the said Section
Under Section 14(0O for filing an appeal, 30 days is
the period of limtation prescribed. Expressly,
provision is also nade in the same Section enabling the
appel l ate authority to permt further tinme for filing
an appeal on sufficient cause being shown. Again under
Section 19(2), a period of limtation of 30 days is
prescribed for filing an appeal and in the proviso
attached to the said sub-section, it is clearly and
expressly stated that the provisions of Section 5 of
the Limtation Act shall apply to an appeal under the
sai d Section. ~ Under Section 8 of the Act, for filing
an application for pre-enption, various periods of
limtation are prescribed but unlike under other
provi si ons af orenentioned, no provision is made for

applying Section 5 of ‘the Linmtation Act. Hence, by
necessary inplication the application of Section 5 of
the Limtation Act is excluded to such proceedings. It

was al so urged that the Act is a conplete Code relating
to pre-enption proceedi ngs. Even after anmendnent of
certain provisions of the Act, no such provision was
made under Section 8 to apply Section 5 of the
Limtation Act. The learned senior counsel cited few
deci sions in support of their subm ssions.” They urged
that the inmpugned order in C. A No. 4688 of 1998 cannot
be sustained and the inmpugned order nade in C. A No.
444 of 2000 is to be uphel d.

M. MN. Krishnamani, |earned senior counsel for

the appellant in C. A No. 444/2000 and the |earned
counsel for the respondent in C. A No. 4688/ 1998
contended that Sections 8 and 9 of the Act speak of
“application’” and not of ‘suit’; hence, Section 5 of
the Limtation Act applies; exclusion of application of
provisions of Limtation Act is to be made in specia
Act and such excl usion nust be made expressly as

requi red under Section 29(2) of the Limtation Act;
there is no scope for inplied exclusion contrary to the
statutory requirenent. They also cited sone decisions
in support of their case. |In reply, Shri Ranjit Kumar
the | earned senior counsel, drew our attention to
section 8 of the Limtation Act.

In the light of the subnissions made by the

| earned counsel for the parties in both these appeal s,
basically the only short question that arises for

consi deration is whether Section 5 of the Limtation
Act is applicable to an application made under Section
8 of the Act having regard to Section 29(2) of the
Limtation Act. Utimate result in these appeals
depends on the answer to this question

Bef ore finding an answer to the question, it is

bot h useful and necessary to reproduce rel evant
portions of the provisions of the Act and Linitation
Act: -

West Bengal Land Reforms Act, 1955
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"8. Ri ght of purchase by co-sharer or
conti guous tenant \026 (1) If a portion or
share of a plot of land of a raiyat is
transferred to any person other than a co-
sharer of a raiyat in the plot of land, the
bargadar in the plot of land may, within
three nmonths of the date of such transfer, or
any co-sharer of a raiyat in the plot of |and
may, within three nonths of the service of
the notice given under sub-section (5) of
Section 5, or any raiyat possession |and
adj oi ni ng such plot of land, may, wthin four
nont hs of the date of such transfer, apply to
the Munsif having territorial jurisdiction
for transfer of the said portion or share of
the plot of land to him subject to the Iimt
mentioned in section 14M on deposit of the
consi derat'i on-noney together with a further
sum of ten per cent of that anount.™

"14H. Appeal and revision'\026 An appeal, if
presented within thirty days fromthe date of
the order appeal ed 'against, shall lie to the
Munsi f having jurisdiction fromany order

made under sub-section (4) of section 14C or
Section 14E or Section 14G and his order

shal | be final

Provi ded that an application for

revision or nodification of the order passed

by Munsif on appeal shall lie to the District
Judge if nade within sixty days fromthe date
of the order:

Provi ded further that the provisions of
Section 5 of the Limtation Act, 1963 (Act 36
of 1963) shall apply to an appeal under this
Section."

"14- 0. Appeal \026 Any person who is
aggrieved by any determ nation nmade by the
prescri bed authority under Section 14N nay,
within thirty days fromthe date of such
determ nation or within such further time as
the appellate authority may, on sufficient
cause being shown, allow, prefer an appeal to
such authority as the State Governnment may,
by notification in the Oficial Gazette,
specify in this behal f, against such

det erm nation."

"19. Appeal \026 (1) An appeal shall lie
to the Collector, having jurisdiction over
the area in which the land is situated,

agai nst any order made under Section 17 or
Section 18 or sub-section (3) of Section 21.
The Col |l ector shall, on an appeal being

di sposed of, send a copy of his order to the
of ficer or authority whose decision is
appeal ed agai nst.
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(1A o

(2) The period within which the appea
mentioned in sub-section (1) nust be filed
shall be thirty days fromthe date of the
order appeal ed agai nst:

Provi ded that an appeal agai nst any

order referred to in sub-section (2) of
section 18A nmade before the conmencenent of
the West Bengal Land Reforns (Anmendment) Act,
1960 may be filed within ninety days of such
comrencenent :

Provi ded further that the provisions of
Section 5 of the Indian Linitation Act, 1908
shal |l apply to an appeal under this
Section.™

(Enphasi s suppl i ed)

Provi sions of Limtation Act: -

"2. Definitions \026 1In this Act, unless the
context otherw se requires, -

(a)

(b) "application" includes a petition

(c) to (k) ...t

(1) "suit" does not include an appeal or an

application;”

"3. Bar of limtation \026 (1) Subj ect to'the
provi sions contained in Sections 4.to 24

(inclusive), every suit instituted, appea

preferred, and application made after the

prescribed period shall be dism ssed al t hough
[imtation has not been set up as a

def ence. "

"5. Extension of prescribed period in

certain cases - Any appeal or any
application, other than an application under
any of the provisions of Order XXI of the
Code of Civil Procedure, 1908 may be adnitted
after the prescribed period, if the appellant
or the applicant satisfies the court that he
had sufficient cause for not preferring the
appeal or making the application within such
peri od.

Expl anati on \026 The fact that the appellant or
the applicant was msled by any order

practice or judgment of the Hi gh Court in
ascertaining or conputing the prescribed
peri od may be sufficient cause within the
nmeani ng of this Section."
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"8. Special exceptions V026 Nothing in Section
6 or in Section 7 applies to suits to enforce
rights of pre-enption, or shall be deened to
extend, for nore than three years fromthe
cessation of the disability or the death of
the person affected thereby, the period of
l[imtation for any suit or application."

"29. Savi ngs \ 026
(1)
(2) Where any special or |ocal |aw

prescribes for any suit, appeal or
application a period of linmtation different
fromthe period prescribed by the Schedul e,
the provisions of Section 3 shall apply as if
such period were the period prescribed by the
Schedul e ‘and for the purpose of determning
any period of limitation prescribed for any
suit, appeal or application by any special or
| ocal law, the provisions contained in
Sections 4 to 24 (inclusive) shall apply only
in so far as, and to the extent to which

they are not expressly excluded by such
special or local law"

"The Schedul e

Description of suit

peri od of

[imtation

Time from which period

begins to run

FIRST DI VI SION \026 SU TS

Part 1 X \026 Suits relating to Mscell aneous Matters
Article 97:-

To enforce a right of pre-
enpti on whet her the

right is founded on | aw or
general usage or on

speci al contract

One year

When the purchaser takes under
the sal e sought to be inpeached,
physi cal possession of the whole
or part of the property sold, or,
where the subject matter of the
sal e does not adnit of physica
possessi on of the whole or part
of the property, when the
instrument of sale is registered
SECOND DI VI SI ON \ 026 APPLI CATI ONS

Description of application
period of

[imtation

Time from which period

begins to run

Part Il \026 Qther Applications
Article 137

For any other application

for which no period of
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[imtation is provided

el sewhere in this division

3 years

When the right to apply accrues."

In Section 8 of the Limtation Act there is
reference to suits to enforce rights of pre-enption
stating therein that nothing in Section 6 or Section 7
applies to suits to enforce rights of pre-enption, or
shal |l be deemed to extend, for nore than three years
fromthe cessation of the disability or the death of
the person affected thereby, the period of linitation
for any suit or application. |In Article 97 of the
Schedul e appended to the Limitation Act under the
headi ng suits relating to miscellaneous matters there
is reference to enforcenent of rights of pre-enption
Thus, there is reference to suits in Section 8 and
Article 97 of the Limtation Act, but there is no
reference to an application for enforcenent of right of
pre-enption. Having regard to the fact that the Act is
a self-contained Code in relation to the enforcement of
rights of pre-enption-and looking to the provisions of
the Limtation Act, ‘as stated above, it appears to us
that when one applies for enforcenent of rights of pre-
enption under Section 8 of the Act, the proceedi ngs
initiated are in the nature of a suit.: ~The words
"application" and "suit" have been defined in
Section 2(b) and 2(I') of the Limtation Act.
"Application” includes a petition but "suit" does
not include an appeal or an application. The Division
Bench of the Calcutta in Serish Maji (supra), after
el aborate consideration, referring to various decisions
and on analysis of different provisions, in paras 25 to
50 of the judgnment has concl uded that a proceeding
initiated by an application of Section 8 is to be
construed as a "suit" for the purpose of the
Limtation Act. W have good reason to approve the
said view. This being the position, Section 5 of the
Limtation Act is not attracted to the proceedings
initiated under Section 8 of the Act. The right
conferred under Section 8 is a statutory right. Even
otherwise, in our view, the position as regards to
applicability of Section 5 of the Limtation Act to an
application under Section 8 of the Act does not get
altered. As already stated above, the Act is a self-
cont ai ned Code inasmuch as the Act provides to enforce
the rights of pre-enption, forumis provided, procedure
is prescribed, renmedies including the appeals and
revi sions are provided, penalties are indicated for
non- conpl i ance of the orders and powers are given for
restoration of land. Further period of linmitation is
al so specifically prescribed to make an application
under Section 8 of the Act and for preferring appeals
or revisions under the provisions of the Act. Al
these and few ot her provisions are clear enough to
indicate that the Act is a conplete Code in itself
dealing with the rights of pre-enption. Second proviso
to Section 14H specifically provides for the
application of Section 5 of the Limtation Act in the
matter of preferring an appeal or revision. Section
14-Q(1) specifically enables the appellate authority to
allow to prefer an appeal even after the expiry of the
period of limtation prescribed on show ng sufficient
cause. Simlarly second proviso to Section 19(2) of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 15

the Act expressly provides for application of Section 5
of the Limtation Act to an appeal to be preferred
under the said Section. Section 51A of the Act deals
with preparation and revision of record-of-rights. Rule
26 of the Rules framed under the Act provides that
every appeal under Section 51A of the Act is to be
filed within one nonth fromthe date of passing of the
order appeal ed against. The proviso to the said Rule
states that an appeal nay be adnitted after the said
period if the appellant satisfies that he had
sufficient reasons for not preferring the appeal wthin
the said period. Thus either Section 5 of the
Limtation Act or its principles have been expressly
and specifically incorporated in the various Sections
af ore-nmentioned. In contrast although Section 8 of the
Act prescribes period of limtation for applying to
enforce pre-enmption rights, it does not speak of
application of Section 5 of the Limtation Act or its
principles. If in the same Act, consciously and
expressly, the Legislature has nmade provision for
application of Section 5 of the Limtation Act or its
principles expressly and specifically to other
proceedi ngs such as appeal or revision etc. and such a
provision is not made for initiation of the proceedi ngs
under Section 8 of 'the Act, it necessarily follows that
the Legislature did not intend to give benefit of
Section 5 to the Linmtation Act having regard to the
nature of rights of pre-enmption whichis considered a
weak right. In a recent decision of this Court in
Mattoo Devi (Smt.) vs. Danpdar Lal (deceased) by Lrs. &
Ors. [(2001) 6 SCC 330] in para 8 it is stated thus:-
" 8. On the basis of the aforesaid, Subba

Rao, J. with his usual felicity of expression

observed that the general |aw of pre-enption

does not recognise any right to claima share

in the property sold when there are riva

claimants and pre-enption is a right to

acquire the whole of the property sold in

preference to other persons. The |earned

Judge further relied upon the decisionin the

case of Gobind Dayal v. Inayatullah (ILR

(1885) 7 All 775 : (1885) 5 AWN 228 (FB)) as

al so the decision of the Lahore High Court in

the case of Mdol Chand v. Ganga Jal (ILR

(1930) 11 Lah 258 (FB) : AIR 1930 Lah 356)

and summarised the law pertaining to the

right of pre-enption in the manner as bel ow

"(1) The right of pre-enption is not a

right to the thing sold but a right to

the offer of a thing about to be sold.

This right is called the primary or

i nherent right. (2) The pre-enptor has a

secondary right or a remedial right to

follow the thing sold. (3) It is a right

of substitution but not of repurchase

i.e. the pre-enptor takes the entire

bargain and steps into the shoes of the

original vendee. (4) It is aright to

acquire the whole of the property sold

and not a share of the property sold.

(5) Preference being the essence of the

right, the plaintiff nust have a

superior right to that of the vendee or

the person substituted in his place. (6)

The right being a very weak right, it
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can be defeated by all legitimte

net hods, such as the vendee allow ng the
clai mant of a superior or equal right
bei ng substituted in his place."

There is yet another good reason for insisting
that right of pre-enption nust be exercised within the
peri od specified under Section 8 of the Act so that the
ri ghts of purchasers of a land cannot be eclipsed for a
long tine. Right of pre-enption was sought to be
exercised after six years and four years fromthe dates
of transfer respectively as against the period of four
nont hs prescribed under Section 8 of the Act w thout
any scope for extension of that period. Sub-section (3)
was added to Section 8 of the Act by the West Benga
Land Reforms (Amendnent) Act, 1972 w. e.f. 15.2.1971
Prior to 15.2.1971, an application under Section 8 was
required to be made to the "Revenue O ficer
specifically enpowered by the State Governnent in this
behal f". ' This phrase was substituted by the phrase
“Munsif having territorial jurisdiction" by the
af orenmenti oned amendment. Even after this amendnment
when an application is required to be made before the
Munsi f Court, no anendnent was nade to Section 8 of the
Act either to apply Section 5 of the Limtation Act or
its principles so as to enable a party to nake an
application after the expiry of the period of
limtation prescribed on showi ng sufficient cause for
not maki ng an application withintime. The Act is of
1955 and for all these years, no-provision is nmade
under Section 8 of the Act providing for condonation of
del ay. Thus, when Section 5 of the Limtation Act is
not made applicable to the proceedi ngs under Section 8
of the Act unlike to the other proceedi ngs under the
Act, as already stated above, it-is appropriate to
construe that the period of Iimtation prescribed under
Section 8 of the Act specifically and expressly governs
an application to be nade under the said Section and
not the period prescribed under Article 137 of the
Linmitation Act.

An inmportant departure is nade in Section 29, sub-
section (2) of Limtation Act of 1963. Under the
Indian Limtation Act, 1908 Section 29(2)(b) provided
that for the purpose of determ ning any period of
[imtation prescribed for any suit, appeal or
application by any special or local |aw the application
of Section 5 of the Limtation Act was specifically and
in clear terms excluded, but under Section 29(2) of the
present Limtation Act Section 5 shall apply in case of
special or local law to the extent to which they are
not expressly excluded by such special or local |aw
In other words, application of Section 5 of the
Limtation Act stands excluded only when it is
expressly excluded by the special or local law. The
enphasi s of the argunent by the | earned counsel, who
argued for the proposition that Section 5 of the
Limtation Act is applicable to an application nmade for
enforcenent of rights of pre-enption under Section 8 of
the Act was on the ground that the Act has not
expressly excluded the application of Section 5 of the
Limtation Act.

In Hukundev Narain Yadav vs. Lalit Narain M shra
[(1974) 2 SCC 133], a bench of three |earned Judges of
this Court, dealing with election petition under the
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Representati on of People Act on the point of linitation
for filing an election petition, after exam ning the
provi si ons of the Representation of the People Act and
Section 29(2) of the Limtation Act, has held thus:-
17, ... Even assuming that where a

period of limtation has not been fixed for

el ection petitions in the Schedule to the
Limtation Act which is different fromthat
fixed under Section 81 of the Act, Section
29(2) would be attracted, and what we have to
determ ne is whether the provisions of this
Section are expressly excluded in the case of
an election petition. 1t is contended before
us that the words "expressly excluded"

woul d nean that there nust be an express
reference nade in the special or local lawto
the specific provisions of the Limtation Act
of which the operation is to be excluded. As
usual the neaning given in the Dictionary has
been reli'ed upon, but what we have to see is
whet her the schene of the special |aw, that
is in this case the Act, and the nature of
the renedy provided therein are such that the
Legislature intended it to be a conpl ete code
by itself which al one should govern the
several matters provided by it. |If on an
exam nation of the relevant provisions, it is
clear that the provisions of the Limtation
Act are necessarily excluded, then the
benefits conferred therein cannot be called
in aid to supplement the provisions of the
Act. In our view, even in a case wherethe
speci al | aw does not exclude the provisions
of Sections 4 to 24 of the Limtation Act by
an express reference, it would nonethel ess be
open to the court to exam ne whether and to
what extent the nature of those provisions or
the nature of the subject-matter and schene
of the special |aw exclude their operation
The provisions of Section 3 of the Limitation
Act that a suit instituted, appeal preferred
and application made after the prescribed
peri od shall be dismissed are provided for in
Section 86 of the Act which gives a perentory
conmand that the Hi gh Court shall dismniss an
el ection petition which does not conply with
the provisions of Sections 81, 82 or 117."

(enphasi s suppli ed)

This Court in Anwari Basavaraj Patil & Ors. vs.
Si ddaramai ah & Ors. [(1993) 1 SCC 636], again dealing
with the election petition under Representation of
Peopl e Act, after considering the rel evant provisions
of the Representation of People Act and Section 29(2)
of the Limtation Act, took a view that the controversy
was practically concluded on the question of
applicability of Section 5 of the Limtation Act by the
decision of this Court in the case of Hukundev Narain
Yadav (supra). Para 8 of the said judgnment reads
t hus: -
" 8. In H N Yadav vs. L.N. Mshra, this Court
hel d that the words "expressly excl uded"
occurring in Section 29(2) of the Limtation
Act do not nean that there must necessarily
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be express reference in the special or loca
law to the specific provisions of the
Limtation Act, the operation of which is
sought to be excluded. It was held that if
on an exam nation of the rel evant provisions
of the Special Act, it is clear that the
provisions of the Limtation Act are
necessarily excluded, then the benefits
conferred by the Limtation Act cannot be
called in aid to suppl enent the provisions of
the Special Act. That too was a case ari sing
under the Representation of People Act and
the question was whether Section 5 of the
Limtation Act is applicable to the filing of
the election petition. ~The test to determ ne
whet her the provisions of the Linmtation Act
applied to proceedings under Representation
of People Act by virtue of Section 29(2) was
stated in the foll owi ng words: (SCC

p. 147. para 18)

"The applicability of these provisions
has, therefore, to bejudged not from
the terms of the Limtation Act but by
the provisions of the Act relating to
the filing of election petitions and
their trial to ascertain whether it is a
conplete code in itself which does not
admt of the application of any of the
provisions of the Limtation Act
nmentioned in Section 29(2) of that
Act . "

(enphasi s suppli ed)

A Bench of three | earned Judges of this Court in
The Conm ssioner of Sales Tax, U tar Pradesh, Lucknow
vs. Ms. Parson Tools and Plants, Kanpur [AIR 1975 SC
1039], dealing with the question of limtation in
relation to revision filed beyond tine prescribed by
Section 10 of U.P. Sales Tax Act, 1948, in para 17, has
observed thus: -
"17. Thus the principle that energes is that
if the legislature in a special statute
prescribes a certain period of limtation for
filing a particular application thereunder
and provides in clear terns that such period
on sufficient cause being shown, may be
extended, in the maxi mum only upto a
specified time-l1imt and no further, then the
tribunal concerned has no jurisdiction to
treat within linitation, an application filed
before it beyond such maxi numtime-limt
specified in the statute, by excluding the
time spent in prosecuting in good faith and
due diligence any prior proceeding on the
anal ogy of Section 14(2) of the Limtation
Act . "

In the same judgnent it is expressed that "where the

| egislature clearly declares its intent in the schene
and | anguage of a statute, it is the duty of the court
to give full effect to the sane without scanning its
wi sdom or policy, and w thout engrafting, adding or

i mpl yi ng anything which is not congenial to or
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consi stent with such expressed intent of the | aw
giver". The conclusion reached by the D vision Bench
of the H gh Court in Serish Maji case (supra) that
Section 5 of the Limtation Act is not applicable to
proceedi ngs under Section 8 of the Act is correct and
accept abl e.

Section 8 of the Act prescribes definite period of
l[imtation of three nonths or four nmonths, as the case
may be, for initiating proceedings for enforcenent of
right of pre-enption by different categories of people
with no provision made for extension or application of
Section 5 of the Limtation Act. Wen in the same
statute in respect of various other provisions relating
to filing of appeals and revisions, specific provisions
are nmade so as to give benefit of Section 5 of the
Limtation Act and such provision is not nade to an
application to be made under Section 8 of the Act, it
obvi ousl'y and necessarily follows that the |egislature
consci ousl'y excluded the application of Section 5 of
the Limtation Act. Considering the schene of the Act
bei ng self-contained code in dealingwith the matters
arising under Section 8 of the Act and in the |ight of
the af orementi oned decisions of this Court in the case
of Hukundev Narain Yadav, Anwari Basavaraj Patil and
M's. Parson Tools (supra), it should be construed that
there has been excl usion of application of Section 5 of
the Limtation Act to an application under Section 8 of
the Act. In view of what is stated above, the non-
applicability of Section 5 of the Limtation Act to the
proceedi ngs under Section 8 of the Act is certain and
sufficiently clear. Section 29(2) of the Limtation
Act as to the express exclusion of Section 5 of the
Limtation Act and the specific period of linmtation
prescribed under Section 8 of the Act w thout providing
for either extension of time or application of Section
5 of the Limtation Act or its principles can be read
toget her harnoni ously. Such reading does not lead to
any absurdity or unworkability or frustrating the
object of the Act. At any rate in the light of the
Thr ee- Judge Bench decision of this Court in Hukundev
Nar ai n Yadav case (supra) and subsequently followed in
Anwari Basavaraj Patil case (supra), even though
special or local |aw does not state in so many words
expressly that Section 5 of the Limtation Act is not
applicabl e to the proceedi ngs under those Acts, from
the schene of the Act and having regard to various
provi si ons such express exclusion could be gathered.
Thus, a conscious and intentional omni ssion by the
Legi sl ature to exclude application of Section 5 of the
Limtation Act to the proceedi ngs under Section 8 of
the Act, looking to the schene of the Act, nature of
ri ght of pre-enption and express application of Section
5 of the Limtation Act to the other provisions under
the Act, itself neans and anpbunts to "express
exclusion" of it satisfying the requirenment of Section
29(2) of the Limtation Act.

The decision in Mangu Ram vs. Mini ci pa
Corporation of Delhi [(1976) 1 SCC 392] is cited in
support of the subm ssion that in the absence of
express exclusion of application of Section 5 of the
Limtation Act in the special |aw, benefit of Section 5
of Limtation Act could be availed. |In that case,
speci al leave petitions were filed in this Court
agai nst the condonation of delay to the application for
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the grant of special |eave under Section 417 of Cr.P.C
agai nst acquittal of the petitioners by the trial court
in spite of the mandatory period of limtation provided
in sub-section (4) of Section 417. The question that
arose in that case was whether the decision of this
Court in Kaushalya Rani vs. Gopal Singh [1964 (4) SCR
982], in which it was held that Section 417 Cr.P.C.
excluded application of Section 5 of the Limtation Act
on a construction of Section 29(2)(b) of the old
Limtation Act of 1908 could be applied under the
correspondi ng provi sions of the Limtation Act, 1963.
The deci sion of that case turned upon the facts of that
case in crimnal appeals by conparison of the provision
of the old Limtation Act to the provision of the new
Limtation Act. The Division Bench of the Calcutta High
Court in Serish Maji (supra), referring to the
observati on nade in Mangu Ram (supra) that "mere
provision of a period-of Iimtation in howsoever pre-
enptory or inperative |anguage is not sufficient to

di spl ace the applicability of Section 5", in para 11

of the judgnment, has stated thus:-

"11. The observation does not help the
applicant. It assumes that an inperative
provi si on coupled with other factors m ght be
sufficient to exclude the applicability of
the Limtation Act., Utimately it woul d be a
guestion of interpretation of the special or

| ocal law in question."

Further the decision in Hukundev Narai n-Yadav (supra)
was not brought to the notice of this Court when Mangu
Ram case (supra) was decided. In the light of the

t hree- Judge Bench deci sion of ‘thi's Court in Hukundev
Nar ai n Yadav we do not find any good reason to take a
different view.

The case of Mikri Copal an vs. Cheppil at
Put hanpurayi | Aboobacker [(1995) 5 SCC 5] cited in
support of the subm ssion that Section 5 of the
Limtation Act can be applied to a proceeding under
Section 8 of the Act al so does not support the
subm ssion for the reasons nore than one. The short
guestion that arose for consideration in that decision
was "whet her the appellate authority constituted under
Section 18 of the Kerala Buildings (Lease and Rent
Control) Act, 1965 has power to condone the delay in
the filing of appeal before it under the said

Section". On the facts of that case, it is clear that
the question that has arisen for consideration in these
appeal s did not directly arise. In that case, the view

taken by Kerala H gh Court was that the appellate
authority has no power to condone the delay being a
persona designata. On exani nation of the provisions of
the Kerala Act, this Court held that appellate
authority was not a persona designata but it was
functioning as a court. Further, this Court taking
note of Section 29(2) as it stood in the Limtation
Act, 1908 and Section 29(2) of the Limtation Act,
1963, expressed the view that by virtue of Section
29(2) of the Limtation Act, 1963, the provisions of
Section 5 of the Limtation Act were automatically
applicable. A Division Bench of the Calcutta Hi gh
Court in Serish Maji (supra) has rightly distinguished
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the said case in para 12 thus:-

"12. Thus in Miukri Gopalan vs. C P
Aboobacker (AIR 1995 SC 2272) the Suprene
Court considered the legislative history of
Section 18 of the Kerala Building (Leasing
and Rent Control) Act, 1965 to construe

whet her the appellate authority constituted

t hereunder has the power to condone the del ay
in filing of the appeal before it under that
section. The Suprene Court noted that the
Rent Act of 1965 was preceded by the Rent Act
of 1959. The 1959 Act contained a provision
expressly stating that the provisions of
section 5 of the IndianLimtation Act, 1908
woul d apply to all proceedings under the Act.
According to the Supreme Court, this was
necessary because section 29(2) of the Indian
Limtation Act, 1908 did not include section
5 as one of ‘the provisions to be applied to
special or local laws. In‘the Limtation
act, 1963, section 5 has been-included in
section 29(2) as one of the provisions which
woul d apply to special and | ocal |aws.

Theref ore, when the Rent Act of 1965 was
enacted it was not necessary to include an
express provision incorporating the

provi sions of sectioon 5 of the Limtation
Act, because by virtue of section 29(2) the
provi sions of section 5 woul d get
automatically attracted.”

Incidentally it nmay al so be nentioned that this
deci sion al so was rendered by two learned Judges of
this Court. Thus, in our view, this case of Mikri
CGopal an (supra) does not help to say that Section 5 of
the Limtation Act is applicable to proceedi ngs under
Section 8 of the Act.

Having regard to all aspects we answer the
guestion set out above in the negative.

Once it is held that the benefit of Section 5 of
the Limtation Act is not available to the proceedi ngs
under Section 8 of the Act and the applications filed
under Section 8 of the Act are to be disnissed on that
ground, it is unnecessary to go into the nerits of
these appeal s on other issues.

We concl ude that Section 5 of the Limtation Act
cannot be pressed into service in aid of a belated
applicati on nmade under Section 8 of the Act seeking
condonati on of delay. The right of pre-enption
conferred under Section 8 is a statutory right besides
bei ng weak, it has to be exercised strictly in terns of
the said Section and consideration of equity has no
place. On the facts found in these appeal s,
applications under Section 8 were not made within four
nonths fromthe date of transfer but they were nade
four years and six years after the date of transfer
respectively which were hopel essly barred by tine.
Benefit of Section 5 of the Limtation Act not being
avail able to the applications made under Section 8,
Section 3 of the Limtation Act essentially entails
their dism ssal

Thus, in the light of what is stated above, the
i mpugned order in civil appeal No. 4688 of 1998 is set
aside, the appeal is allowed and the application nade
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by the respondent under Section 8 of the Act is
di sm ssed with no order as to costs.

Cvil Appeal No. 444 of 2000 stands di sm ssed.
costs.

No




