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ACT:

I ndian Stamp Act. (Il of 1899), ss. 57, 59 (2)--Reference
to H gh Court--Nature of power to refer--Duty to refer on
request of party affected--Order directing Chief  Control-
ling Authority to refer--Wether “matt er concer ni ng
revenue"” --Jurisdiction of Oi ginal Si de of H gh
Court--Governnment of India Act, 1935, s. 266 (1).

HEADNOTE:

The power conferred on the Chief Revenue Authority by
Sec. 57 of the Indian Stanp Act, to nake a reference to the
H gh Court is not intended for the benefit of the Revenue
Authority alone, but enures also for the benefit of the
party affected by the assessnent. It is therefore coupled
with a duty to nmake a reference when he is called upon to
do so by the party effected, and if he declines to do so, it
is within the power of the Court to direct himto discharge
that duty and make a reference to the Court.

Al cock Ashdown & Co. Ltd. v. Chief Revenue Authority (50
I.A 227) and Julius v. Bishop of Oxford (5 A C. 214) ap-
plied.

537

The order of a High Court to a revenue officer to do his
duty woul d not be the exercise of original jurisdiction in a
matter concerning the revenue within the neaning of Sec. 226
of the Governnent of India Act, 1935, and the jurisdiction
of the High Court to direct the Chief Controlling Revenue

Aut hority to nake a reference under Sec. 57 of the Stanp
Act was not barred by Sec. -226 of the Government of India
Act .

The fact that the proceedings had passed beyond the
stage of enforcing paynent does not prevent the Hi gh Court
from directing the Revenue Authority to make a reference,
for, if the opinion of the Court on the reference is against
the Revenue Authority he will have to refund whatever has
been recovered in excess, under Sec. 59 (2) of the Act.
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JUDGVENT:

APPEAL from the High Court of Judicature at Bonbay:
Cvil Appeal No. XlII of 1950.

This was an appeal froma judgnent and order of the High
Court of Bombay (Chagla, Acting’ C J. and Bhagwati J.) dated
2nd Septenber, 1947, in Appeal No. 60 of 1946. The facts
are fully set out in the judgnent.

C. K. Daphtary, Advocate-Ceneral of Bonbay (M M Desai
with him for the appellant.

M C. Setalvad, Attorney-GCeneral for India (S.S. Ragne-
kar, with him for the respondent.

1950. WMay 27. The judgnent of the Court was delivered
by

KANIA C. J.--This is an appeal froma judgment of the
H gh Court at Bonmbay and it relates to the jurisdiction of
the Court 'to direct the Chief Controlling Revenue Authority
and the Superintendent of Stanps at Bonbay to state a case
for the opinion of the Court under section 57 of the Stamp
Act .

The respondent conpany, for its business, borrowed
nmoney from the Central Bank of India Ltd. at Bonbay. In
order to secure the | oan a docunent was executed on the 22nd
of March, 1945, wth a stanp of Rs. 16-8-0, on the footing
that it was a, deed of hypothecation wthout possession of
the goods. Wen the deed was sent to the Sub-Registrar for
regi stration he inpounded the sane and sent it to the Stanp
O fice. The Assistant Superintendent of Stanps
538
wote to the respondent that the docunent was a  nortgage
with possession, chargeable with duty under article 40 (a)
of the Schedule and inquired why it was not duly | stanped
bef ore executi on. The respondent’s ~solicitors in their
reply contended that the docunent was not, and was never
i ntended by the parties to be, a/nortgage w th possession
They pointed out that no possession of the property had been
given or was intended to be given, except in certain contin-
genci es and therefore the docunent was properly stanped. In
reply the Assistant Superintendent intimated that the docu-
ment was chargeable with duty of Rs. 56,250 and a penal ty of
Rs. 5,000 had been inposed. The respondents were asked to
pay the amount forthwith. On the 27th July, 1945, -the
respondent filed a suit against the Central Bank  contending
that the docunent was not a nortgage with possession. It
was al |l eged that since a doubt had arisen as to whether the
docunent gave effect to the commn intention of the parties
the Court’s directions were sought for and if . the  Court
found that the docunent as framed did not give effect to the
said comon intention of the parties the instrunent may be
rectified. On 9th August, 1945, the respondent’s solicitors
informed the Assistant Superintendent that such a ' suit
had been filed and requested that the demand for paynent
of stanp duty and penalty nmmy not be pressed under the
ci rcunst ances. In the further correspondence, on behalf
of the appellant, the demand was reiterated and resort to
the coercive procedure of section 48 of the Stanp Act was
t hr eat ened. The Coll ector thereafter sent a letter to the
respondents on the 17th January, 1946, demanding paynent.
On the 25th of January, 1946, the suit filed by the respond-
ent was disposed of by the Court and the rectification as
prayed was ordered. The respondent’s solicitors imrediately
intimated the result of the suit to the Assistant Superin-
tendent and sent a copy of the deed showing the rectifica-
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tions nmade in the original docunent. A simlar letter was
al so sent to the Collector of Bonbay. On the 1st February,
1946, the respondent’s solictors enquired of
539
the Assistant Superintendent of Stanmps whether he was agree-
able to make a reference under section 56 (2) to the appel-
lant, as the question of liability to pay the stanp duty
and. penalty involved inportant questions of I aw. A
petition on behalf of the respondent to the appel | ant
was also filed on the 5th of February in which it was
prayed that either the order of the Assistant Superintendent
of Stanps be rescinded or in the alternative a case may be
referred under section 57 of the Stanp Act for the opinion
of the High Court. This petition was rejected on the 4th
July, 1946. The respondent there- upon filed a petition in
the H gh Court on the 19th of July, 1946, praying that a
wit of certiorari may be issued against the appellant, or
an order  nmay be nade agai nst himunder section 45 of the
Specific /Relief Act, to cancel the levy of the stanp duty
and penalty as claimed on behal f of the appellant or in the
alter- native the appellant nay be ordered under section 57
of the Stanp Act to refer the matter to the Hi gh Court for
its opinion. The matter cane for hearing before M. Justice
Bl agden who did not ‘grant the first relief but directed the
appel l ant to state /a case under section 57 of the Stanp Act
to the Court for its opinion. The appellant filed an appea
but failed. He has now come in appeal to this Court.

Two points have been urged on behal f of the appelant.
The first is whether under section 57 of the Stanmp Act
there is an obligation on the appellant to state a case, and
if not whether the High Court had jurisdictionto give a
direction to that effect. The second point is whether having
regard to the terns of section 226 (1)of the Governnent of
India Act, 1935, the H gh Court had jurisdiction to  order
the appellant to state the case, it being a matter relating
to the revenue. Under this head it is also argued that the
matter had proceeded beyond the stage of assessnent and, had
reached the stage of recovery. Therefore, the High
Court of Bonbay had no jurisdiction to pass the order it
did. The material part of section 57 of the Stanp Act runs
as follows:

"57. (1) The Chief Controlling Revenue-authority
70

540
nmay state any case referred to it under section 56,
sub-section (2), or otherwise comng to its notice, and
refer such case, with its own opinion thereon-
* * * *

(b) if it arises in the province of Bonbay, to the /Hi gh
Court at Bonbay; ........ "

Section 226 (1) of the Governnment of India Act-

1935, runs as follows :--

"226. (1) Until otherw se provided by Act of the
appropriate legislature, no Hgh Court shall have -any
ori gi nal jurisdiction in any matter concer ni ng t he
revenue, or concerning any act ordered or done in the
collection thereof according to the usage and practice
of the country or the law for the tine being in force."
On behal f of the appellant it is cont ended t hat
the very words of section 57 of the Stanp Act show
that it is a power given to the appellant to state a
case and it is not an obligation. The section is framed
and worded only to give the benefit thereof to t he
appellant and it is not for the' benefit of any other party.
The word "may" used in the section was deliberately used for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

that purpose. It was pointed out that under section 56 (2)
of the Stanp Act if the Collector felt doubt as to the
amount of duty with which the instrument was chargeable "he
may draw up a statenent of the case and refer it wth his
opinion for the decision of the Chief Controlling Revenue
Aut hority." Simlarly under section 60 if any Court felt
doubt as to the amobunt of duty to be paid it was gi ven
power to draw up a statement of case for the opinion of the
H gh Court. It was argued that both these sections gave
only power to the Collector and the Court to nmake a refer-
ence for their own benefit. Section 57, it was argued, was
on the same lines for the benefit of the appellant. In
none of these, any other party had any right to insist on
a reference. It was pointed out that under the Stanp Act
a Collector could certify that the docunent was properly
stamped, al though it was not sufficiently stanped on a
true construction, and when such a certificate was given
the Controlling Authority could do nothing. He had not
even t he

541
power to refer-that case to the Court to |evy a higher stanp
duty. For these reasons, it was contended that the schene

of the Stanp Act was materially different fromthe schene of
the I ncone Tax Act.

In our opinion/'the appellant’s contentions are unsound.
The first contention that section 57 of the Stanmp Act gives
only a discretion and does not cast a duty on the appellant
to make a reference overlooks the fact that ‘the appell ant
has not to nake a reference only when he is in doubt about

his decision or conclusion. ~In his conclusion the party
liable to pay the assessed stanp duty is materially inter-
est ed. The appellant’s decision is nott necessarily based

only on the reading of the entries in the Schedule to the
Stanp Act. As in the present case, the question under what
itemstanp duty is |eviable nay depend on the true construc-
tion of a docunment. It may also involve the decision of the
guestion, as in the present case, as to what is the effect
of the Court’s order directing a rectification of ~ the in-
strunent. It does not appear, on principle, sound to hold
that these difficult questions should be left wunder the
Stanp Act to the final decision of the appellant, and if the
party affected by the assessnent has a grievance there i's no
relief at all inlawfor him The construction of a docu-
nment is not always an easy matter and on the ground that it
is a substantial question of |aw, parties have been permt-
ted to take the matter up to the highest Court. |If so, it
appears difficult to start with the assunption that because
this is a Revenue Act the decision of the appellant should
be considered final and conclusive. The provisions of /sec-
tion 56 (2) and section 60 giving power to the Collector and
the Court to send a statenent of case to the appellant and
the H gh Court respectively, in our opinion, instead of
hel pi ng the appellant, go against his contention. In ‘those
two sections this power is given when the referring authori -
ty has a doubt to solve for hinself. The absence of the
words "feels doubt as to the ambunt of duty to be paid in
respect of an instrument" in section 57 supports the view
that the reference contenplated under that section if not
for the benefit of the appellant only but enures

542

also for the benefit of the party affected by the assess-
nment. I n our opinion, the power contained in section 57 is
in the nature of an obligation or is coupled with an obliga-
tion and under the circunmstances can be demanded to be used
al so by the parties affected by the assessment of the stanp
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duty.

Qur attention has been drawn in this connection to the
decision of the Judicial Committee of the Privy Council in
Al cock, Ashdown & Co. Ltd. v. Chief Revenue Authority,
Bonbay (1). |In that case a question arose about an asses-
see’s right to ask the Comm ssioner of Incone Tax to state a
case for the opinion of the Court under section 51 of the
Indian Incone Tax Act, 1918. The material part of that
section was in these terns :--

"51. (1) If, in the course of any assessment under this
Act or any proceeding in connection therewith other than a
proceedi ng under Chapter VII, a question has arisen wth
reference to the interpretation of any of the provisions
of this Act or of any rule thereunder, the Chief Revenue
Authority may, either on its own notion or on reference from
any Revenue officer subordinate to it, draw up a statemnent
of the case, and refer it, with its own opinion thereon, to
the H gh Court, and shall so refer any such question on the
application of the assessee, unless it is satisfied that the
applicationis frivolous or that a reference is unnecessary.

(3) The H gh Court upon the hearing of any such case shal
decide the questions raised thereby, and shall deliver its
j udgrment thereon containing the grounds on which such deci-
sion is rounded, and shall send to the Revenue authority by
whi ch the case was /stated a copy of such judgnent under the
seal of the Court and the signature of the Registrar, and
the Revenue-authority shall dispose of the case accordingly,
or, if the case arose on reference fromany Revenue-officer
subordinate to it, shall forwarda copy of such judgment to
such officer who shall dispose of the case ~conformably to
such judgnent".

In that case, after the assessment was made and

(1) 50 1.A, 227.

543

the proceedi ngs went to the Commissioner of Incone Tax, the
assessee requested that a case may be stated for the opinion
of the Court under the aforesaid section, but the ' Conm s-
sioner refused to do so. Thereupon, a Rule was  obtained
fromthe H gh Court calling upon the Chief Revenue Authori-
ty, Bonbay, to show cause why a case should not be so stat-
ed. It was argued before the H gh Court that the Court had
no jurisdiction to order the Comm ssioner to state a case
for its opinion. When the matter reached the Privy Counci
the objection to the jurisdiction was put nore broadly.
Before the High Court the only question raised was whether
the Authority had a duty, in the circunstances, to state a
case. The point raised before the Judicial Conmttee of the
Privy Council took the formof saying that even if. the
Authority had a duty, the Court could not require him to
exercise it; and for this purpose reliance was placed upon
the well-known general purview of the |Indian Legislation
whi ch excludes matter of revenue fromthe consideration of
the ordinary civil Courts, the principle being exenplified
in the case of Spooner v. Juddow (1 ) and upon section 106
(2)of the Governnent of India Act, 1915. The judgnment  of

the Board consisting of Viscount Hal dane, Lord Phillinore
and Lord Carson was delivered by Lord Phillinore. In the
judgrment it is stated as follows :--" It is said that,

though under this section, the Chief Revenue Authority may,
if he thinks fit, draw up a statenent of the case and refer
it to the High Court he is not bound to do so even on the
application of the person to be assessed, if he is satisfied
that the application is frivolous or that the reference is
unnecessary and that the Authority has in the present case
shown that he is satisfied that the application was frivo-
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| ous and the reference was unnecessary." This argument was
rejected by the High Court. Their Lordships of the Privy
Council agreed with the view of the Hi gh Court that this was
too narrow a construction of the section. They observed:
"Take first the case which is last in the clause. |If the
assessee applies for a case the Authority nmust state it
unl ess he can

(1) (1850) 4 Moo. I.A 353.

544
say that it is frivolous or unnecessary. He is not to wait
for the court to order himto do it wll be a msfeasance

and a breach of the statutory duty if he does not do it "
The judgrment did not end by relying only on that portion of
section 51 (1)of the Indian Inconme Tax Act, 1918. It pro-

ceeds to state as follows :--"Put that case aside. The rule
here is supported upon the earlier part of the section. No
doubt that part does not- say that he shall state a case, it
only says that he may. And as the |earned counsel for the
respondent rightly urged, ’'may’ does not nean ’'shall’

Neither arethe words 'it shall be lLawful’ those of conmpul -
sion. Only the capacity or power is given to the Authority.
But when a capacity or power is given to a public authority
there may be circunstances which couple with the power a
duty to exercise it.. To-use the |anguage of Lord Cairns in
the case of Julius/v. Bishop of Oxford (1): ' There may be
sonething in the nature of the thing enpowered to be done,
sonmething in the object for which it-is to be done, sone-
thing in the conditions under which'it is to be done, sone-
thing in the title of the person-or persons for whose bene-
fit the power is to be exercised, which may couple the power
with a duty, and nmake it the duty of the person in whomthe
power is reposed to exercise that power when called upon to
do so.’ In their Lordships’ view, always supposing that
there is a serious point of |law to be considered, there does
lie a duty upon the Chief Revenue Authority to state a case
for the opinion of the Court, and if he does not appreciate
that there is such a serious point, it is in the power of
the Court to control himand to order himto state'a case."
Thi s reasoni ng and concl usi ons, al though they have not
now the conpelling force they had before the 26th of Janu-
ary, 1950, are entitled to great respect. Apart from that,
we entirely agree with that |ine of reasoning and the con-
clusion. In our opinion, in 'the present case the power to
nake a reference under section 57 is not only for the bene-
fit of the appellant.
(1.) 5 A C 214, 222
545
It is coupled with a duty cast on him as a public officer
to do the right thing and when an inmportant and intricate
guestion of law in respect of the construction of a docunent
arises, as a public servant it is his duty to “make the
ref erence. If he omits to do so it is within the power of
the Court to direct himto discharge that duty and make a
reference to the Court.

M. Daphtary on behal f of the appellant tried to distin-
guish this case on the ground that the schene of the Incone
Tax Act was different fromthe scheme of the Stanp Act. In
our opinion, the observations quoted above and the princi-
pl es underlying the same are applicable to the duty cast on
the appellant under section 57 of the Stanp Act and m nor
points of distinction between the schenes of the two Acts
are immterial for the present discussion. |In the words of
Lord Cairns the very nature of the thing enpowered to be
done by the appellant and the conditions under which he has
to fix the amount of the duty, couple the power wth the
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duty to state a case for the opinion of the Court. The
provisions of section 51 (1) and (a) run on the sanme |ines
as section 59 of the Stamp Act. M. Daphtary next pointed
out that there was a difference in the scheme of the Act,
because when the Collector issued a certificate under sec-
tion 32, even though his assessnment mght be faulty and
against the interest of the State, the State or the appel-
lant had no remedy. This overlooks the provisions of the
section enpowering the Collector to issue the certificate.
The scherme of the Stanmp Act may be briefly noticed. Chapter
Il contains provisions about the liability of instrunents to
duty, of the tine of stanping instrunents, of valuations for
duty and provisions as to the person by whomduty is ' pay-
able. Chapter |1Il which contains only two sections deals
with the adjudication as to stanps. The first (section 31)
is where an instrunment, whether executed or not and whether
previously stanped-or not, is brought to the Collector wth
an application to have his opinion as to the duty with which
it is chargeable. For obtaining that opinion the applicant
has to pay a fee. The Collector nay call for information
and take evidence. After he has done so he deternines the
546

amount of the stanp duty and certifies under section 32 that
the full duty with which- it is chargeable has been paid. It
is obvious that the party applying is interested in obtain-
ing the opinion and therefore he cannot object to the cer-
tificate of the Collector. |If the Collector himself is in
doubt he has the power under section'56 (2) to ask for the
opinion of the appellant. It is therefore clear that in
respect of these two provisions under Chapter 1l no griev-
ance could exist on either side. Fromsection 33 and Chap-
ter 1V onwards there are provisions in which the opinion of
the Stanp Oficer and of the party interested in paying the
stanp duty may come in conflict. ~The sections in Chapters
IV, V and VI ending with section 61, deal wth situations
arising from such difference of opinion. Section 57 (1)
falls under this heading. |In our opinion, therefore, this
contention of the appellant fails.

The next point urged was whether the H gh Court has
jurisdiction to order the Revenue Authority to state a case
in face of the provisions of section 226 of the ~Governnent
of India Act, 1935. The argunent was urged in two parts:
Firstly, that this being a. revenue matter, the jurisdiction
of the Court was excluded. Secondly, that the matter had
ceased to be in the stage of assessment but-had reached the
stage of «collection of stamp duty. On that ground the
present case was sought to be distinguished from Alcock’s
case(1l). In our opinion this argunent of the appellant . nust
also fail. A simlar argument based on the wording of  the
corresponding section 106 (2) of the Government of /India
Act, 1915, as nentioned above, was wurged in Al cock's
case(l). On that point their Lordships observed as follows
:--" Upon the point thus broadly stated their Lordshi ps have
no difficulty in pronouncing a decision. To argue that if
the legislature says that a public officer, even a revenue
of ficer, shall do a thing and he, w thout cause or justifi-
cation, refused to ,do that thing, yet the Specific Relief
Act woul d not be applicable and there would be no power in
the Court to conmpel himto give relief to the subject is to
state a
(1) 50 I.A 227.
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proposition to which their Lordships nust refuse assent.”
In dealing with the argunent that because of section 106 (2)
of the Government of India Act, 1915, the Hi gh Court had no
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jurisdiction to make the order, the Board observed as fol-
lows :--" In their Lordships’ view the order of a H gh Court
to a revenue officer to do his statutory duty would not be
the exercise of original jurisdiction in any natter concern-

ing the revenue." In our opinion, in the present case also,
the respondent seeks the Court’s intervention to make the
appel l ant performhis statutory duty to state a case. That

is not exercising the original jurisdiction of the Court in
any matter concerning the revenue. It is only asking the
appel lant to performhis statutory duty. The further argu-
ment that the proceedings in this case had passed beyond the
stage of assessment and had reached the stage of enforcing
paynment is again irrelevant because by the relief granted by
the Hi gh Court no attenpt is nmade to obstruct the Revenue
Authority in the discharge of his duties. At one stage an
i njunction was granted against the appellant but that has
been cancelled. In fact, this aspect of the discussion is
only academ c because if paynent is enforced and the opinion
of the Court, on the statement of the case is against the
appel l ant, ~he wll have to act in conformty wth that
opi nion under— section 59(2) of the Stanp Act and refund
what ever may be held to be recovered in excess.

In our opinion therefore the contentions of the appel-
lant fail and the appeal is dism ssed with costs.
Appeal dism ssed
Agent for the appellant: R S. Narul a.
Agent for the respondent: Tanubhai C. Desai
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