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1. It is a shocking case. A suit for eviction of a tenant was instituted
nore than 42 years back in March, 1962 for the bona fide need of carrying
on busi ness by the /owner |andlord but his w dow and sons are still knocking

the doors of court of justice. During the pendency of the appeal filed by the
tenant the landl ord died | eaving a widow and m nor sons but this, the H gh
Court thought, cane to the advantage of the tenant, rendering the suit liable
for dismissal, little realizing that they also needed sonme place to carry on
busi ness for survival. Such extrene views erode the faith of people in the
judicial systempronpting themto take recourse to extra judicial nmethods to
recover possession of their property.

2. These appeal s by speci al | eave have been preferred agai nst the
judgnent and order dated 3.9.1997 of the Hi gh Court of Mudhya Pradesh by
whi ch the second appeals filed by the respondents/tenants were all owed and
the suit for their eviction was di'sm ssed.

3. Grdhari Lal Gattani (husband of appellant no.1 and father of

appel lants no.2 to 4) filed a suit on 31.3.1962 for eviction of Magan La
(father of respondents) froma non-residential prem ses. The suit was filed
on the ground that he required the prem ses for carrying on his own

busi ness. The suit was decreed by the trial Court against which an appea
was preferred by Magan Lal. Duri ng the pendency of the appeal, G rdhari

Lal died and the appellants herein were substituted as his heirs-and lega
representatives. The appellants sought an anmendnment of the plaint and

pl eaded that they bonafidely require the premi ses for carrying on business.
The tenant Magan Lal sought an anendment in the witten statenent to the
effect that after the death of Grdhari Lal, the bona fide requirenment of the

prem ses for carrying on business pleaded in the suit canme to an end. The
| ower appellate Court allowed the amendnments and remanded the nmatter to
the trial Court for fresh consideration. During the pendency of the suit, the

pl ai nt was further amended and it was pleaded that the appellants no.2, 3 and
4 had also attained majority and they wanted to start a cloth business in the
prem ses in dispute. The trial Court, after affording the parties an
opportunity to adduce evidence, dismissed the suit. The appellants then
preferred an appeal and during the pendency thereof the original tenant

Magan Lal died and his sons, respondents no.1 and 2 were substituted in the
pl ai nt. The | ower appellate Court allowed the appeal and decreed the suit
for eviction. Feeling aggrieved by the aforesaid judgnment and decree of
eviction, the respondents preferred second appeal which has been all owed by
the H gh Court by the inmpugned judgnment/decree dated 3.9.1997 and the

suit has been di sm ssed.

4. The main ground on which the appeal has been allowed by the High
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Court is that in a suit filed by the landlord for eviction of a tenant, the
requi renment or need set up by himnust subsist till the appeal filed by the
tenant is finally decided and that a tenant can always take advantage of
subsequent event |ike death of the landlord at a l|ater stage during the
pendency of the appeal etc. to urge that the requirenent or need of the

| andl ord has cone to an end. Accordingly, it has been held that on the
death of Grdhari Lal Gattani, the Civil Suit filed by himought to have been
di smissed as his legal heirs, the appellants herein, could not have continued
the suit which was based on personal bona fide need.

5. The question which requires consideration is whether on account of
death of a landlord during the pendency of the appeal, a suit validly
instituted by himfor eviction of a tenant on the ground of his personal need,
is liable to be dism ssed.

6. The enactnent- wi th which we are concerned is the Madhya Pradesh
Accommodat i on Control Act, 1961 (Act No.41 of 1961). The preanbl e of
the Act reads as under

"An Act to provide for the regulation and control of letting and

rent of accommodations, for expeditious trial of eviction cases

on ground-of "bona fide" requirement of certain categories of

| andl ords and generally to regulate and control eviction of

tenants from accommodati ons and for other matter connected

therewith or incidental thereto."

As the preanble shows the Act has been enacted to regul ate and
control eviction of tenants and for expeditious trial of eviction cases on the

ground of bona fide requirenent of certain categories of |andl ords. Secti on
2(b) defines a "landlord" and it reads as under
2(b). "l andl ord" neans a person, who, for the tine being, is

receiving, or is entitled to receive, the rent of any
accommodati on, whether on his own account or on account of

or on behalf of or for the benefit of, any other person or as a
trustee, guardian or receiver for any other person or who woul d
so receive the rent or be entitled to receive the rent, if the
acconmpdation were let to a tenant and includes every person
not being a tenant who fromtinme to tine derives title under a
| andl ord.

7. Chapter 11l deals with control of eviction of tenants and sub-section
(1) of Section 12 therein |lays down that notw t hstandi ng anything to the
contrary contained in any other |aw or contract, no suit shall be filed in any
Cvil Court against a tenant for his eviction fronlany accommodat i on except
on one or nore of the grounds enunerated in the sub-section. Cause (f) of
this sub-section reads as under

(f) that the acconmodation let for non-residential purposes

is required bona fide by the Iandl ord for the purpose of

continuing or starting his business or that of ‘any of his major

sons or unnarried daughters if he is the owner thereof or for

any person for whose benefit the accommpdation is held and

that the landlord or such person has no other reasonably non-

resi dential acconmodation of his own in his occupation in the

city or town concerned.

The aforesaid provisions showthat a suit for eviction of a tenant from
an acconmodation | et for non-residential purposes can be instituted by a
I andl ord for the purpose of his own business or that of any of his mgjor
unmarried sons or daughters, if he is the owner of the prem ses or for any
person for whose benefit the accommopdation is held. It may be noticed
that this clause does not say that only such a | andl ord who has attai ned
majority can institute a suit. But if the need which is set up is that of the
sons of the landlord then they should be major sons. There is no restriction
on a landlord who may be m nor to seek eviction of a tenant if the prenises
i s bonafidely required by him
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8. As nentioned earlier, the suit filed by the original Iandlord G rdhari
Lal Gattani was decreed by the trial Court but he died during the pendency

of the appeal preferred by the tenant Magan Lal. Thereafter, the appellants
(heirs of Grdhari Lal) applied for anendnent of the plaint which was

al | owed. The anmended para 5B reads as under

"(5B). The need for which eviction was sought by the |l ate

Shri Grdharilal still persists if any this it has been nuch nore

accent uat ed. The contenpl ated business will now be run by

the wi dow of the deceased. She has a son \026 the respondent

no. 3 Laxmi narayan who will shortly attain najority. He is

about 16 years ol d. He is an intelligent boy and is already

trained in the trade. These respondents have enough npbney

with them Laxm narayan recently earned first price of

Rs. 7500/ -, Grdharilal’s insurance noney of Rs.11000/- has

al so been received by the respondents. This will enable them
to start business for their livelihood."

The | ower appellate Court remanded the case to the trial Court for
fresh consideration and during the pendency of the suit after remand, the
pl ai ntiffs again applied for amendnent of the plaint, which was all owed and
the mai n amendment so incorporated reads as under
"(5B). The plaintiffs in right earnest shall start business of
ready made garnments in the suit premses. The plaintiff no.3
and 4 also attained majority during the pendency of suit. The
plaintiffs no.2, 3/and 4 shall start business of ready nade
garnents after receiving vacant possession of suit
accommodati on. "

9. The first anendnment sought by the appellants was that need of the

prem ses in dispute not only persist but had been accentuated on account of
death of G rdhari Lal. According to the plaintiffs, the business shall be
carried on by his wi dow, who shall be assisted by her intelligent son

Laxm narayan, who was then aged about 16 years and was already trained in
trade. The busi ness was required to be carried on for their |ivelihood. It
appears that after the renmand, the suit remained pending in the trial Court for
quite some tinme and during this period, the other sons, nanely, plaintiffs

no.3 and 4 also attained majority and it was pleaded that all the sons will
carry on the business. Thus, at the tinme when the trial Court finally heard
the suit, all the plaintiffs were major and they had specifically set up their
own bona fide need for the prem ses in question for carrying on business for
their Iivelihood.

10. The effect of death of a landlord during the pendency of the
proceedi ngs has been considered in several decisions of this Court. ln Smt
Phool Rani v. Naubat Rai Ahluwalia AIR 1973 SC 2110, the landlord filed

an ejectment application under Section 14(1)(e) of the Del hi Rent Contro

Act and eviction of the tenant was sought on the ground that the prem ses
were required by the plaintiff "for occupation as a residence for hinself and

nmenbers of his fam|ly". The Additional Rent Controller dismssed the
application on a prelimnary ground that the notices to quit were not valid,
wi t hout exani ning the case on merits. The plaintiff died during the
pendency of the appeal preferred by himand his heirs were substituted. The
case was remanded and the Rent Controller passed an order of “eviction. In

appeal a contention was raised that the right to sue did not survive to the
heirs of the plaintiff, which was rejected by the Rent Control Tribunal but
was accepted in appeal by the Hi gh Court. This court held that different
result may follow according to the stage at which the death occurs. One of
the situations considered in para 13 of the reports is as under

"(i) cases in which the death of the plaintiff occurred after a

decree for possession was passed in his favour; say, during the

pendency of an appeal filed by the unsuccessful tenant."

Wth regard to this category of cases it was held that the estate is
entitled to the benefit which, under a decree, has accrued in favour of the
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plaintiff and, therefore, the legal representatives are entitled to defend
further proceedings, |ike an appeal, which constitute a challenge to that
benefit. Even otherwi se this appears to be quite |ogical. I n norma

ci rcunst ances after passing of the decree by the trial Court, the origina

I andl ord woul d have got possession of the premi ses. But if he does not and
the tenant continues to remain in occupation of the premses it can only be

on account of the stay order passed by the appellate Court. In such a
situation, the well known maxi m’'actus curiae nem nemgravabit’ that 'an

act of the Court shall prejudice no man’ shall come into operation

Therefore, the heirs of the landlord will be fully entitled to defend the
appeal preferred by the tenant and cl ai m possessi on of the prem ses on the
cause of action which had been originally pleaded and on the basis whereof

the I ower Court had decided the matter and had passed the decree for

eviction. However in regard to the case before the court it was held that the
requi renent pleaded in the ejectnment application on which the plaintiff
founded his right to relief was his personal requirenent and such a persona
cause of action rust perish with the plaintiff. On this ground it was held
that the plaintiff’s right to sue will not survive to his heirs and they cannot
take the benefit of ‘the original right to sue.

11. In Shantilal Thakordas v. Chinmanlal Mganlal Telwala 1976 (4) SCC
417, a |l arger Bench overrul edthe decision rendered in Phool Rani v. Naubat

Rai Ahluwalia (supra) in so far it held that the requirement of the occupation
of the nenbers of the famly of the original |landlord was his persona

requi renent and ceased to be the requirenent of the nenbers of his famly

on his death. The court took the view that after the death of the origina

| andl ord the senior nenber of his fanmily takes his place and is well

conpetent to continue the suit for eviction for his occupation and

occupation of the other menmbers of the famly. Thus, this decision held that
the substituted heirs of the deceased | andlord were entitled to maintain the
suit for eviction of the tenant. The ratio of this decision by |arger Bench

does not in any manner affect the view expressed in Phool Rani (supra) that
where the death of the landlord occurs after a decree for possession has been
passed in his favour, his legal representatives are entitled to defend further
proceedi ngs |i ke an appeal and the benefit accrued to them under the decree.

In fact, the ratio of Shantilal Thakordas (supra) would reinforce the aforesaid
Vi ew. There are several decisions of this Court on the sanme |ine. In

Kam eshwar Prasad v. Pradunanju Agarwal 1997(4) SCC 413 it was held

that the need of the landlord for prenises in question nust exist on the date
of application for eviction, which is the crucial date and it is on the said date
the tenant incurred the liability of being evicted therefrom Even if the

| andl ord died during the pendency of the wit petition in the H gh Court, the
bona fi de need cannot be said to have | apsed as the business in question can

be carried on by his w dow or any other son. In Gaya Prasad v. Pradeep
Srivastava 2001 (2) SCC 604 it was held that the crucial date for deciding as
to the bonafides of requirenment of |landlord is the date of his application for
evi ction. Here the landlord had instituted eviction proceedings for the bona
fide requirement of his son who wanted to start a clinic. The litigation
continued for a long period and during this period the son joined Provincial
Medi cal Service and was posted at different places. The subsequent event

i.e. the joining of the service by the son was not - taken into consideration on
the ground that the crucial date was the date of filing of the eviction petition
Simlar view has been taken in G C Kapoor v. Nand Kumar Bhasin 2002

(1) SCC 610. Therefore, the legal position is well settled that the bona fide
need of the landlord has to be exanined as on the date of institution of
proceedings and if a decree for eviction is passed, the death of the |andlord
during the pendency of the appeal preferred by the tenant will nmake no
difference as his heirs are fully entitled to defend the estate.

12. The High Court in the present case no doubt noticed the decisions
rendered in Phool Rani (Supra) and Shantilal Thakordas (supra), but chose

to rely upon a decision by two Judge Bench rendered in P.V. Papanna v. K
Padmanabhai ah 1994(2) SCC 316. In this case the trial Court had passed a
decree for eviction which was challenged by the tenant by filing a revision in
the H gh Court which was dism ssed but four years time was granted to
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vacate the prem ses. The special |eave petition preferred by the tenant was

al so dismssed. During the pendency of this period of four years, the

landlord died leaving a will in favour of his brothers. When the tenant did
not vacate the prenm ses after the expiry of four years, the appellants applied
for execution of the decree. The execution petition was allowed by the tria
Court and order for eviction was passed but the order was reversed by the

High Court in a revision filed by the tenant on the ground that the cause of
action did not survive on the death of the landlord and the appellants

(legatees V026 claimng as | egal representatives of the deceased | andl ord) could

not execute the decree for eviction which was purely personal. After
exam ni ng several earlier decisions, the Court held as under
"18. For the foregoi ng di scussion, we nmust hold that events

whi ch take place subsequent to the filing of an eviction petition
under any Rent Act can be taken into consideration for the

pur pose of adjudicationuntil a decree is nmade by the final court
determ ning the rights of the parties but any event that takes

pl ace after the decree becomes final cannot be nade a ground

for reopening the decree. The finality to the dispute
culmnating in the decree cannot be reopened by the executing
court for readjudication on the ground that sone event or the

ot her has-altered the situation. As a corollary thereto it nust
al so be held that once the decree becones final it became a part
of the estate of the landlord and therefore the appellants as | ega
representatives of the deceased landlord are entitled to execute
t he sane. "

13. The limted question for consideration.in this case was whether a
decree which had attained finality would becone unexecutabl e on account

of death of the landlord and thi's question was answered in favour of the

| andl ord and agai nst the tenant basically on the principle that the excecuting
court cannot go behind the decree. For the decision of the appeal it was
whol | y unnecessary to exam ne the question-as to the effect of death of the

l andl ord during the pendency of the appeal preferred by the tenant after a
decree for eviction has been passed. The deci sions rendered i n Phool Rani
(Supra) and Shantilal Thakordas (supra) were not brought to the notice of

the Bench. W are, therefore, of (the opinion that the observations made in
the aforesaid case that "events which take place subsequent to the filing of
an eviction petition under any Rent Act can be taken into consideration for
the purpose of adjudication until a decree is made by the final Court

determ ning the rights of the parties™, which are nore in the nature of obiter
do not represent the correct |egal position

14. Sub-section (1) of section 12 of the Act says "no suit shall be filed in
civil court against a tenant for his eviction\005\005.." The | anguage enpl oyed
does not say "no decree shall be passed\ 005\ 005\ 005\005" So the bar created is
against filing of the suit except on one of grounds enumerated in/ clauses (a)
to (p) of the sub-section. Therefore what is to be seen is whether the suit
was validly filed i.e. whether on the date of filing of 'the suit one of the
grounds was nmade out. A suit validly filed cannot be scuttled or held no

| onger maintainable in absence of any specific provision to that effect.
Therefore the principle that "the need of the Iandl ord rmust exist till the
decree for eviction is passed by the last court and attains finality" can even
ot herwi se have no application here in view of the express | anguage used in

the section.

15. As the preanbl e shows the Madhya Pradesh Acconmopdati on Contro
Act, 1961 has been enacted for expeditious trial of eviction cases on the
ground of bona fide requirenment of |andlords and generally to regul ate and

control eviction of tenants. If the subsequent event |ike the death of the
landlord is to be taken note of at every stage till the decree attains finality,
there will be no end to litigation. By the tinme a second appeal gets decided

by the High Court, generally a 1ong period el apses and on such a principle if
during this period the landlord who instituted the proceedings dies, the suit
will have to be disnmissed without going into nerits. The sane thing may




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

6

happen in a fresh suit filed by the heirs and it nay becone an unendi ng
process. Taking into consideration the subsequent events nay, at tines, |ead
to rendering the whol e proceedi ngs taken infructuous and col ossal waste of
public time. There is no warrant for interpreting a Rent Control |egislation
in such a manner the basic object of which is to save harassnent of tenants
fromunscrupul ous | andl ords. The object is not to deprive the owners of
their properties for all times to cone.

16. There is another aspect of the matter which needs consideration
After the case had been remanded, the plaint had been anended and the need
of the sons had been set up who had all attained majority by that tinme. The

Courts thereafter proceeded to decide the controversy on the basis of the

need of the sons and the |ower appellate Court, after finding their need to be
bona fide, passed a decree for eviction in their favour. In the second appea
preferred by the tenant, the Hi gh Court, instead of exanining the issues on
the basis of which the case had been deci ded, went on to hold that on

account of death of Grdhari Lal, the need set up by himcane to an end and

on that finding dismssed the suit. The parties having amended their
respective pl eadings and the two Courts bel ow having deci ded the natter on
such anended pl eadi ngs and the evi dence adduced thereon, it was wholly

i mperm ssi-bl e on the part of the H gh Court to exami ne the question as to

the effect of death of the original plaintiff and thereafter to dismiss the suit
on the finding that hi's need having come to an end, the suit ought to have
been di sm ssed. It is well settled that when amendnent is allowed, the
proceedi ngs have to be decided on the basis of such anended pleadings. W
are, therefore, of the opinion that the view taken by the Hi gh Court is wholly
illegal.

17. The appeals are accordingly allowed with cost. The judgnent and
decree passed by the H gh Court i's set aside and that of the Additiona
District Judge decreeing the suit for eviction is restored.

18. Learned counsel for the respondents (tenants) made a prayer that they
may be granted some time to vacate the prenises. Shri K. Ramanurt hy,

| ear ned seni or counsel for the appellants has very fairly stated that the
respondents may be given four nonths' tine to vacate the prem ses. In
view of this statenent, we grant four nonths’ tinme 'to the respondents to
vacate the prem ses subject to their filing the usual undertaking w thin one
nonth in the trial Court.




