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JUDGMENT

RM |LODHA, J.

These two appeals, by special |eave, are from the
j udgnent dated May 20, 2005 of the High Court of judicature
at Patna (for short “the H gh Court”) whereby the Division
Bench of t hat court allowed the Wit Petition filed
by Shri Shiveshwar Narayan (for short “Judicial Oficer”)
and quashed the communication dated July 30, 2003 and

directed the H gh Court on its admnistrative side to re-
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evaluate the case of +the Judicial Oficer (petitioner
therein) for extension of service upto the age of 60 years.
2. One appeal has been filed by the High Court through
its Registrar Ceneral and the other by the Judicial
Oficer.

3. In appeal filed by the H gh Court, challenge is to
the judgnent dated May 20, 2005 whereby its comruni cati on on
the admnistrative side dated July 30, 2003 refusing
extension of service to the Judicial Oficer beyond the age
of 58 years has been quashed. In the other appeal, the
grievance of the Judicial Oficer is that on allow ng the
Wit Petition, the Dvision Bench was not justified in
directing the H gh Court on its admnistrative side to re-
evaluate the case of Judicial Oficer for extension of
service for two years.

4. In Al India Judges' Association and others vs.
Union of India and others!, this Court directed the
enhancenent of the superannuation age of the judicial
officers to 60 years. Wile directing so, this Court nade
it clear that the benefit of increased age to 60 years
shall not be available automatically to all the judicial

officers and the benefit wll be available to those who, in

1 (1993) 4 SCC 288
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the opinion of the respective H gh Courts, have a potenti al
for continued useful service.

5. In light of the decision in Al India Judges’
Associ ati on?, the Chief Justice of the Hgh Court
constituted the Evaluation Commttee for assessnent and
eval uation of service record concerning sixteen judicial
officers, the present Judicial Oficer being one of them
to find out whether they have potential for continued
useful service upto 60 years. The case of the pr esent
Judi ci al Oficer was required to be considered for
extension of service as he was attaining the age of 58
years on July 15, 2003 and by virtue of the State
Governnent's decision dated Septenber 29, 1973 he was
entitled to work till the last date of July, 2003 only. The
Evaluation Conmttee on consideration of the present
Judicial Oficer's entire service record and also having
considered the quality of judgnments, character rolls and
other relevant material including general reputation,
efficiency, integrity and honesty, finally resolved on July
10, 2003 that he was not fit for further continuance in
service in public interest as he does not have the

potential for continued useful service.

1 (1993) 4 SCC 288
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6. The report of the Evaluation Commttee cane up for
consideration before the Full Court of the H gh Court on
July 26, 2003 and the Full Court wunani nously, on that day,
accepted and approved the decision of the Evaluation
Comm ttee denying the benefit of increase of retirenent age
to the present Judicial Oficer.

7. On July 30, 2003, Judicial Oficer received a
communi cation from the Registrar General of the H gh Court
informng himthat he was not being given the benefit of
enhancenent of retirenment age from58 to 60 years.

8. The Judicial Oficer challenged the Communication
dated July 30, 2003 in a Wit Petition before the Hi gh
Court and the D vision Bench of that Court, as indicated
above, by its judgnment dated WMy 20, 2005, quashed the
comuni cati on dated July 30, 2003 and further directed the
H gh Court on its administrative side to re-evaluate his
case for extension from58 to 60 years.

9. In para 30 of the Al India Judges' Association?,
this Court stated as foll ows:

R The benefit will be available to those who,
in the opinion of the respective H gh Courts, have a
potential for continued useful service. It is not

i ntended as a windfall for the indolent, the infirm

1 (1993) 4 SCC 288



5

and those of doubtful integrity, reputation and
utility. The potential for continued utility shall
be assessed and eval uated by appropriate Commttees
of Judges of the respective H gh Courts constituted
and headed by the Chief Justices of the H gh Courts
and the evaluation shall be nade on the basis of the
judicial officer's past record of service, character
rolls, quality of judgnents and other relevant
matters.”

10. The direction for increase of retirement age to 60
years by this Court on consideration of the factors as
i ndicated therein was basically of transitory nature until
the statutory rules were put in place by respective State
gover nnents. However, no statutory rules were franmed nor
the rules governing superannuation were anended in the
State of Bihar until 2003 and, therefore, the case of the
present Judicial Oficer for increase of retirenment age to
60 years had to be considered in accordance with the
judgnment of this Court in Al India Judges' Associationt.

11. The primary consideration for the H gh Court in
extendi ng benefit of increase in the retirenment age of the
Judicial Oficer is his continued usefulness in the service

based on entire service record, quality of judgnents, his
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conduct, integrity and all other relevant factors. A
Judicial Oficer may have a service record not tainted by
many adverse remarks; he may have got pronotion from tine
to time but still he my be found to be lacking in
potential for continued useful service. In assessing
potential for continued useful service, obviously entire
record of service, character rolls, quality of judgnents
are of considerable inportance. At the sane tine, over -
all reputation of a Judge in the entire period of
service, his judicial conduct, objective and inpartial
performance throughout his career are the relevant factors
which also have to be kept in mnd. A Judicial Oficer is
not an ordinary governnent servant; he exercises sovereign
judicial power. Like Caesar's wfe; he nust be above
suspicion. The personality of an honest judicial officer
is ultimate guarantee to justice. The judicial officers
hold office of great trust and responsibility and their
judicial conduct nust not be beyond the pal e. A
sl i ght est di shonesty (nonet ary, intell ectual or
institutional) by a judicial officer may have disastrous
ef fect. The repeated conplaints of judicial inpropriety
and questionable integrity against a judicial officer -

al t hough not proved to the hilt — may be sufficient basis
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to disentitle such judicial officer the benefit of
extension of retirenent age to 60 years.
12. The Eval uation Conmmttee conprising of eight Judges
including the Chief Justice on examnation of the past
service record, character rolls, quality of judgnents and
matters |ike general reputation, efficiency, integrity and
honesty did not consider the present Judicial Oficer fit
for continued useful service after attaining the age of 58
years. The Full Court unani nmously accepted and approved
the decision of the Evaluation Conmttee. The question to
be considered by us, is whether the Division Bench was
justified in its power of judicial review under Article
226 of the Constitution of India to interfere wth the
unani nous adm ni strative decision of the Full Court?
13. Lord Hailsham in Chief Constable of the North \Wales
Police vs. Evans? made the foll ow ng statenent:

...... The purpose of judicial review is to ensure
that the individual receives fair treatnent, and not
to ensure that the authority, after according fair
treatnent, reaches on a matter which it is authorised
or enjoined by law to decide for itself a conclusion

which is correct in the eyes of the court.”

14. In State of U P. and others vs. Mharaja Dharamander

2 (1982) 3 Al ER HL 141
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Prasad Singh and otherss, it was held by this Court that
judicial review is directed, not against the decision, but
is confined to the examnation of the decision-nmaking
pr ocess.

15. Recently, in the case of Centre for PIL and another
vs Union of India and another4 a three Judge Bench of this
Court stated that a difference between judicial review and
merit review has to be kept in mnd

16. The present Judicial Oficer joined the judicial
service on April 8, 1974 as a Munsif and over the years got
pronotion. He was pronoted to the post of Additional
District & Sessions Judge on July 2, 1987 and confirnmed as
such on March 1, 1991. He was further pronoted to the post
of District & Sessions Judge on My 1, 1998. From the
material on record, it is apparent that in the course of
his service, ten conplaints were received against him from
time to tine. In the conplaints, there were allegations

t hat he decided <cases on considerations other t han

judicial; he indulged in m s- behavi our and use of
unparl i anentary | anguage whi | e conducti ng court
proceedi ngs; he granted bail in a triple nurder case where

the H gh Court had rejected the bail thrice; he commtted
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irregularities in the judicial proceedings etc. In
relation to some of the conplaints, inquiries were
i nstituted. In one of the inquiries relating to grant of

bail orders, it was found that the bail orders, passed by
the Judicial Oficer, were not sound but the inquiry was
dropped as there was delay in making a conpl aint. In
yet another conplaint relating to grant of bail orders,
although it was found that the bail orders were not sound
but no action was taken on the admnistrative side as it
was opined that the nerits of these orders would be seen
on judicial side. In respect of his ms-behaviour with a
menber of the Bar, in inquiry, the D strict & Sessions
Judge, Sasaram did find that unpleasant words were used by
the Judicial Oficer but the advocate was also found to
have used unpleasant words and, therefore, no action was
taken. He was also found lazy in the confidential roll of
the year 1982-1983. In a service span of al nbst 30 years,
nost of the tinme, the Judicial Oficer has been adjudged as
an “average officer”. It is true that entry “bel ow
average officer” was expunged but the fact of the matter
is that he has never been adjudged an *“outstanding” or
“very good officer”.

17. In the backdrop of the above material, if the
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Evaluation Commttee fornmed an opinion that Judici al
Oficer did not have potential for continued service and
t hat decision has been accepted and approved by the Full
Court unaninously, can it be said that the decision of the
Full Court in not extending benefit of increase of
retirement age to 60 years is based on irrelevant

considerations or no material? |In our view the answer has

to be no. The use of the expression by the Evaluation
Commttee in its resolution viz; 'further continuance in
service wll not be in public interest' has to be read in

the <context of the subsequent expression inmediately
followng i.e. 'as he does not have the potential for
continued useful service'. The Evaluation Commttee
eval uated and assessed the case of the Judicial Oficer
wth a primary object to find out as to whether Judici al
Oficer has potential for continued useful service and
having regard to the entire service record, character
rolls, quality of judgnments and other relevant factors,

concluded that he does not have potential for continued

useful service. The Full Court wunaninously accepted and
approved the view of the Evaluation Commttee. The
deci sion making process is, thus, not at all fl awed.

Unfortunately, the D vision Bench considered the matter as
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iIf it was sitting in appeal over the decision of the High
Court on admnistrative side which, in our view, was not
perm ssi bl e. The consideration of the mtter by the
Di vi sion Bench shows that it has gone into the correctness
of the decision itself taken by the H gh Court on the
adm ni strative side and not the correctness of the decision
maki ng process.

18. On a careful reading of the judgnent of the High
Court, we are of the view that the Division Bench failed
to keep in mnd the distinction between judicial review and
nerit review and, thereby commtted a serious error in
examning the nerits of the decision of the Full Court.

19. To find out the potentiality of a Judicial Oficer
for continuation in service beyond the age of 58 years
following the decision of this Court in Al India Judges'
Associ ati on!, obviously, the entire record of service,
character rolls, quality of judgnents and other rel evant
ci rcunst ances I'ike gener al reputation, integrity,
efficiency, performance, conduct etc. do formthe basis but
at the sanme tine, it is not 'proved dishonesty' or 'proved
m s-conduct' that is determnative but doubtful integrity

or suspicious judicial conduct may be sufficient to deny a

1 (1993) 4 SCC 288
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judicial officer Dbenefit of enhancenent of superannuation
age to 60 years. It is in totality of the circunstances
available from the entire service record and all other
rel evant circunstances that an opinion has to be forned
whet her or not the Judicial Oficer deserves to be given
benefit of increase of superannuation age to 60 years.

20. The present case is a case where the Division Bench
enbar ked upon exercise of exam ning each conplaint and
material against the Judicial Oficer to find out the
correctness of the decision of the Full Court which was
| egal |y not perm ssible. The weight of the material is

not capable of re-assessnent while sitting in judicial

revi ew over such deci sion. Even if, sone other view is
possi ble on the material that was considered by the
Evaluation Commttee and the Full Court to evaluate

Judicial Oficer's case for extension of superannuation age
to 60 years, in our opinion, that did not justify
interference in the decision of the Full Court which was
founded on nmaterial and rel evant consi derations.

21. W may observe that there is not even an iota of
allegation of bias or mala fides- nor it could have been-
agai nst the decision making authority.

22. The D vision Bench of the Hgh Court was, thus,
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clearly in error in interfering wth the decision of the
H gh Court on admnistrative side in not extending the
benefit of enhancenent of retirenent age of the Judici al
Oficer from58 to 60 years.

23 Consequently, Civil Appeal No. 6103 of 2005, Hi gh
Court of Judicature, Patna vs. Shiveshwar Narayan and
another is allowed and Cvil Appeal No. 7372 of 2005,

Shiveshwar Narayan vs. H gh Court of Judicature at Patna

and another is dismssed. Parties shall bear their own
costs.
....................... J.
[R M LCDHA]
....................... J.

[ JAGDI SH SI NGH KHEHAR ]
NEW DELHI
SEPTEMBER 22, 2011.
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