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ACT:

Constitution of India, 1950--Arts, 14 and 16--Di scrim nation
--Recruitment to Lower Grade from two sources--Favourable
treatnent to recruits fromone source regarding pronpbtion to
H gher Grade--1f Discrimnatory.

Cvil Servant--Legal position--If one of status or of
contract.

HEADNOTE:

Vacancies in grade 'D of Train Exaninations were filled by
(a) direct recruits i.e., apprentice train exam ners who had
conpleted the prescribed period of training, and (b)
pronotees fromskilled artisans. Pronmption fromGade 'D
to 'C was on the basis of seniority-cumsuitability. In
October 1965 the Railway Board issued a notification by
which it was provided that eighty per cent of the vacancies
in Gade 'C were to be filled up from apprentice train
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exam ners-recruited on and after April 1, 1966 and the
remai ni ng twenty per cent by train examiners fromGade 'D .
The notification further provided that apprentice train
exam ners who had al ready been absorbed in Gcade D before
April 1966 should en bloc be accommbdated in Gade 'C in
the eighty per cent of the vacancies w thout undergoing any
selection and with regard to twenty per cent of the
vacanci es, reserved for the other class pronpotion was to be
on selection basis and not on the basis of seniority-cum
suitability.

The petitioner who entered Railway service in 1954 as a
skilled artisan and was selected and confirned in Gade 'D
filed a Wit Petition in this Court challenging that part of
t he notification which gave favourable t r eat nent to
apprentice train exanm ners who had al ready been absorbed in
Gade 14 'D as arbitrary-and discrimnatory and violative
of Articles t4 and 16 of the Constitution. It was also
contended that the earlier order |aying dowmn that pronotion
to grade 'C was to be based on  seniority-cumsuitability
had becone a contractual condition of service and could not
be altered to the prejudice of the petitioner

HELD: (i) The inpugned part of the notification violated
the guarantee under Articles 14 and 16 of the Constitution
Once the direct recruits and pronotees were absorbed in one
cadre, they forned one class and they could not be
di scrimnated against for the purpose of further pronotion
to the higher grade 'C . Before the inpugned notification
was issued there was only one rul e of promotion applicable
to both direct recruits and pronotees. By ~ the inpugned
notification a discrimnatory treatnent was made in favour
of the existing apprentice Train Exam ners who had al ready
been absorbed in grade 'D because, the notification
provided that this group of apprentice train examners
should first be acconmpdated en bloc in grade 'C up to
ei ghty per cent of the vacancies reserved for them without
under goi ng any sel ection; whereas in the twenty per cent of
the vacancies available to the category of Train Exam ners
to which the petitioner belonged the basis of recruitnent
was selection on nerit and the previous test of = seniority-
cumsuitability was abandoned. [192 D G.

186

Mervyn v. Collector, [1966] 3 S.C.R 600: relied on

(ii) The petitioner had no vested contractual right in
regard to the terms of his service. The |egal position of a
Government servant is nore one of status than of contract.
Once appointed to his post or office a Government — servant
acquires a status and his rights and obligations are no
| onger determ ned by consent of parties, but by statute or
statutory rules which nay be franed and altered unilaterally
by the Governnent. [195 B-(].

JUDGVENT:

ORIG NAL JURISDICTION: Wit Petitions Nos. 154 and 203 of
1966.

Petition under Art. 32 of the Constitution of India for the
enf orcenent of fundamentals rights.

S. -K. Mehta, and K L. Mehta, for the petitioners (in
both the petitions).

N. S. Bindra, A Sreedharan Nanmbiar-, R H Dhebar for R
N. Sachthey, for respondent No. 1 (in W P. 154 of 1966).

1. M Lall and E., C Agrawala, for respondent No. 2 (in
W P. No. 154 of 1966) .

R H  Dhebar for R N Sachthey, for respondents Nos. I
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and_ (in WP. No. 203 of 1966).
H. R Gokhal e and E. C. Agarwal a, for respondent No. 6 (in
WP. No. 203 of 1966).
Respondent No. 10 appeared in person (in WP. No. 203 of
1966) .
The Judgrment of the Court was delivered by
Wit petition No. 154 of 1966.
Ramaswam, J.-1n this case the petitioner, Roshan Lal Tandon
has obtained a rule fromthis Court <calling upon the
respondents to show cause why a wit in the nature of
mandanus under Art. 32 of the Constitution of India should
not be issued comuandi ng the respondents not to carry out
the directives contained in the notification of the Railway
Board No. E(NG65 PM-26 dated the 27 the Cctober, 1965,
Annexure 'D to the Wit Petition, in so far as it grants
protection to the existing Apprentice Train Exam ners and
| ays down the procedureto fill upgraded vacancies. Cause
has been shown by, the respondents to whomnotice of the
rul e was ordered to be given.
There were originally two scales for Train Exam ners Rs.
100-185 (D ~Grade) and Rs. 150-225 ('C Gade). These
scales were later revised as a result of the recommendati ons
of the Second Pay Conmi ssion and the scale of 'D Gade was
increased to Rs. 180-240 and that of 'C Gade to Rs. 205-
280. On February 18, 1961 the Railway Board issued a letter
No. PC- 60/ PS5/ TP-8, Annexure 'A to the Wit Petition to
the General Managers
187
of all Indian Railways conveying its decision that vacancies
in the Entry Grade of Train Examiners (in the scale Rs. 180-
240) with effect from February 18, 1961 should be filled as
fol |l ows:
(1) 50% of the vacancies should be filled
from Apprentice Train Exami ners who
successful |y have conpleted the prescribed (4
years) apprenticeship, the remaining 50% of
the vacancies being filled by pronpotion of
skilled arti sans.
(ii) 20 [/1/0 of the annual requirements of
Apprentice Train Examners should be drawn
fromskilled artisans who are not nore than 35
years old on 1st July of the year in which the
apprenticeship is likely to comence."
Pronmotion to Grade 'C of Train Examiners used to take place
on the basis of seniority-cumsuitability without any
di stinction whether the enpl oyee entered Grade "D~ of the
Train Exami ners directly or was sel ected out of the category
of skilled artisans. This rule was |aid down by the Railway
Board in its letter No. E(S) 1-57-TRS/ 41, dated January 25,
1958 which states:
"Ref : Para 2 of Board' s letter No. E(R) 49-
JAC / 13 dated 23-2-50 | aying down that 20% of
the posts in the TXR grade Rs. 150-225 ' should
be reserved and the TXR in the grade of Rs.
80-160 (since revised Rs. 100-185) pronoted
from skilled and sem-skilled ranks. The
Board have reviewed the position and have
deci ded that promotion to the TXR grade of Rs.
150- 225 shoul d hereafter be nade solely on the
basis of seniority-cumsuitability and the
reservation of only 20%as nmentioned above
will no |onger be operative."
(Annexure 'B" to the Wit Petition).
On the basis of this rule the Divisional Personnel Oficer
New Del hi, prepared a seniority list for the Train Exam ners
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of Gade 'D of Delhi Division as on Decenber 31, 1964
(Annexure 'C to the Wit Petition).’On COctober 27, 1965 the
Rai | way Board issued the inpugned notification (Annexure 'D
to the Wit Petition). The notification states in the first
pl ace that on and fromApril 1, 1966 vacancies in the Entry
Grade of Train Exam ners scale Rs. 120-240 should not be
filled from Apprentice Train Exami ners upto 50% as hitherto,
but should exclusively be filled by pronotion from anongst
artisan staff Wth regard to the next higher grade i.e.
Grade 'C, it was provided that 80% vacancies should be
filled by Apprentice Train Exam ners who had successfully
conpl eted the prescribed training of 5 years (three years in
case of Diploma Holders and three years in case of Artisan
recruited as Apprentice Train Examiner). Twenty per cent of
the vacancies were to be filled by the Train Exam ners from
Gade 'D. It was
188
further  provided that the Train Examners Gade 'D who
began 'as  Apprentice Train Examners and who were to be
absorbed inthe 'C Gade agai nst 80% vacanci es reserved for
them should not be required to undergo selection before
being absorbed in that grade. As regards 20% vacancies
reserved for the other class of Train Examners t he
promotion was to ~‘be on selection basis. The materials
portion of the notification of the Railway Board dated
Cct ober 27, 1965 is reproduced bel ow

" RECRUI TMENT:

(i) Vacancies in theentry grade of Train

Exam ners in the authorised scale Rs. 180-240

should ~not be filled fromapprentice TX Rs.

upto 50%as hitherto, but shoul d exclusively

be filled by pronmotion from anobngst " artisan

staff.

(ii) (a) Vacancies-in the next higher ' grade

Rs. 205-280 (AS) should be filled from anongst

X X

the TXRs in grade Rs. 180-240 (AS) to the

extent of 20%

(b) The remaini ng 80% vacanci es should be

filled by  Apprentice TX Rs: who have

successful y conpl et ed prescri bed

apprenticepship mentioned in para 2 bel ow

(c) 25% of the annual requirenents of

apprentice TXRS. should be drawn from skilled

artisans who are not nore than 35 years old on

1st July of the year in which apprenticeship

is likely to comrence

The instructions contained in Board's |letter

No. 2(NG-61M /101 dated 6-6-62 shoul d be kept

in view.
Trai ni ng
2. The Appentice TXRs recruited on and from

1/4/ 66 shall be given a training for a period
of five years (three years in the case of
di pl oma holders). Fromthe sane date artisans
in lower grades (recruited as apprentice
TXRS.) shall be given 'in service' training
for period of three years. I nstructions
regarding a revised syllabus for the training
of the Apprentice TXRS. will follow -

DI STRI BUTI ON OF POSTS | N DI FFERENT GRADE

Fifty per cent of existing posts of TXRs in
grade Rs. 180-240 which were required to be
earmarked for(Apprentice TXRS. in ternms of
Board’'s letter No. PC 60/ PS-6/TP-8 dated
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Desi gnati on

18- 2- 1961 shoul d be upgraded to scal eRs. 205-
280.
189
REVI SED DESI GNATI ONS AND CLASSI FI CATI ON OF
POSTS OF TXRS
Scale of Pay Cassification
T. X Its. Gade D 180-240Non-sel ection
T. X Rs. Grade 'C  205-280Sel ection for
pronot ees from
grade I D
T. X. Rs. Grade 'B  250-380Sel ecti on
T. X Its. Gade 'A 335-425Non-sel ection
Head T. X 'Rs. 370-475 Sel ection
Chief T. X.' Rs. 450-575 Sel ecti on
Carri age Forenman
Protection to the existing apprentice TXRS
procedure fill upgraded vacancies.
It has al so been decided that with effect from
1-4-66 all the Apprentice TXRS. (Di pl orma
holders as well as  others) on successfu
conpl eti on of their- training shoul d be
strai ghtaway brought on to the scale Rs. 205-
280 (AS) instead of being first absorbed in
scal e Rs. 180-6 -240 as at present.
Consequenty they should be allowed stipend in
scale Rs. 180-6-210 during the period of their
training. As regards the apprentice TXRS. who
are ‘undergoing training at present, and wll
not be brought onto the work working
posts before 1-4-66, it has been decided that
from the date of this letter, they should be
al l owed stipend in scale Rs. 180-6-210 during
the remaining period of 'their training. Their
peri od of training should also be increased to
5 years, on conpletion of which they should be
put on to the working posts in scale Rs. 205-
280 (AS). The Apprentice TXRS. who have
al ready been or wll be absorbed in scale Rs.
180- 240 upto 31-3-66 shoul d first be
accommpdated in scal e Rs. 205-280 against the
quota of 80% vacancies reserved for them
Such staff should not be required to undergo a
"Sel ection” before being absorbed in that
gr ade. The upgraded vacancies in scale Rs.
205-280 left over after earmarking those for
the apprentices wunder training on 2-4-66
should be filled by pronotion. of  TXRS. in
scale Rs. 180-240 on a selection basis. Wile
conputing the nunber of posts available for
promotion of TXRS. in scale Rs. 180-240 the
vacancies likely to occur during the period
190
of apprenticeship of the apprentices ‘under
training as on 1-4-66 should also be taken
into account. In other words, it would  be
necessary to keep in reserve only the nunber
of posts equal to the nunber of apprentices
under training as on 1-4-66, who cannot be
absorbed in the anticipated vacancies which
will arise by the time they qualify."

The petitioner, Roshan Lal Tandon entered railway service on
March 6, 1954 as skilled fitter on the Northern Railway. He
was selected for the training for the post of Train Exani ner
G ade 'D on June 5, 1958 and was confirmed in that grade on

Cct ober 25,

1959. The case of the petitioner is that he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 11

alongnith the direct recruits forned one class in Entry
grade 'D and their condition of service was that seniority
was to be reckoned fromthe date of appointnent as Train
Examiner in Gade 'D and promotion to Gcade 'C was on the
basis of seniority-cumsuitability test irrespective of the
source of recruitnent. It was alleged that there was no
di fference between the apprentices and those sel ected out of
the skilled artisans when they entered Giade 'D and that
portion of the inpugned notification which gave a favourable
treatnment to the direct recruits in Gade 'D wth regard to
promotion to Gade 'C was arbitrary and discrinmnatory and
violated the guarantee wunder Arts. 14 and 16 of the
Constitution. It was contended that the petitioner having
been brought to grade 'D. by wundergoing the necessary
selection and training and having been integrated with the
ot hers who had been brought in through direct recruitnment in
grade 'D could not be differentiated for the purpose of
promotion to the senior Gade ' 'C. The petitioner has
therefore’ noved this Court for the grant of a wit under
Art. 32 of the Constitution to quash the notification of the
Rai | way Board dated Cctober 27, 1965.
In the counter-affidavit respondent No. 1 has denied that
there was any violation of the guarantee under Arts. 14 and
16 of the Constitution. It was conceded that prior to Apri
1, 1966 pronption/'to the post of Gade ''C.  Train Exam ner
was on the basis /of seniority-cumsuitability but the
i mpugned notification was issued by the first respondent
because it Was decided that the posts of senior Train
Examiners in Guade "C should be filled by nmen possessin
adequate technical know edge and so the period of training
of senior Train Exam ners was increased and it was decided
that in future 80 per cent of the vacancies'in "C  grade
should be filled directly by Apprentice Train Exam ners and
the remaining 20 per cent was to be made available for
recruitment fromthe category of Train Examiners to which
the petitioner belonged. This recruitment of 20 per cent
vacanci es was to be made on the basis of nerit. It was said
that the reorganisation of the Service was nade with a view
to obtain a better and nore technically trained class of
Train Examiners. The reason was that

191
there were nore conplicated designs. of Carriages  and
Wagons, acquisition of nodern type of Rolling Stock and
greater speed of trains under di esel i sation and
electrification progranmes. It was. considered that there
should be a better calibre of technically trained and
technically qualified personnel for proper maintenance and
safety of +the Rolling Stock. In viewof the decision to
recruit Apprentice Train Examiners directly in . 'C ~ G ade
with effect fromApril 1, 1966 those who were Apprentice
Train Examiners in Gade 'D before that date had to be
upgraded in the scale of Rs. 205-280. It was therefore
thought that these posts should be upgraded "so that  ‘there
should be parity of treatnent with the Apprentice Train
Exam ners who were to join after April 1, 1966". The first
respondent has also controverted the allegation of the
petitioner that the procedure outlined in the inpugned
notification dated October 27, 1965 in regard to the
upgr aded vacanci es was di scrimnm natory.
The rmain question to be considered in this case is whether
the notification by the first respondent dated October 27,
1965 is violative of Arts. 14 and 16 of the Constitution in
so far as it nmkes a discrinination against the petitioner
for pronotion to Gade 'C. According to the inpugned
notification the existing Apprentice Train Exam ners who had
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al ready been absorbed in grade 'D by March 31. 1966 should
first be accommpdated in grade 'C in 80%of the vacancies
reserved for them without undergoing any selection. Wth
regard to 20%of the vacancies there is a reservation in
f avour of the departnental Train Exanmi ners, but t he
promotion is by selection and not by the test of seniority-
cumsuitability which prevailed before the date of the
i mpugned notification. It was not disputed by M. Mhta on
behalf of the petitioner that the Railway Board was
conpetent to say that wth effect from April 1, 1966
vacancies in the Entry grade posts of Train Exam ners shoul d
not be filled from Apprentice Train Exam ners upto 50% but
should be exclusively filled by pronmotion from anpbngst
artisan staff. As regards the recruitnent to grade 'C, the
i mpugned notification states that with effect fromApril 1,
1966 all the Apprentice.  Train Exanminers on successfu
conpl etion of their training should be straightaway brought
on to the scale Rs. 205-280 instead of being first absorbed
in scale’ Rs.” 180-6-240 as at present. The period of
training was also increased to 5 years on conpletion of
which they should be put on to the working posts in scale
Rs. 205-280. So far as this portion of the notification is
concerned, Counsel for the petitioner did not raise any
constitutional objecti on. But the contention of the
petitioner is that 'the follow ng portion of the notification
was. constitutionally invalid:
"The Apprentice TXRS. who have -al ready been or
wi |l ‘be absorbed in scale Rs. 180-240 upto 31-
3-66 should first be accommodated in scale Rs.
205- 280
192
agai nst the quota 80% vacanci es reserved for
them Such staff shoul'd not be required to
undergo a ' Sel ection’ before being absorbed in
that grade. The upgraded vacancies in scale
Rs. 205-280 left over after earmarking those
for the apprentices under training on 2-4-66
should be filled by pronotion of TXRs in scale
Rs. 180-240 on a selection basis."
In our opinion, the constitutional objectiontaken by the
petitioner to this part of the notification is well-founded
and must be accepted as correct. At the tinme when the
petitioner and the direct recruits were appointed to G ade
"D, there was one class in Gade 'D formed of direct
recruits and the pronotees fromthe grade of artisans. The
recruits fromboth the sources to Gade 'D were integrated
into one class and no discrimnation could thereafter be
made in favour of recruits fromone source as  against. the
recruits fromthe other source in the matter of pronotion to
Gade "C. To put it differently, once the direct recruits
and pronotees are absorbed in one cadre, they formone cl ass
and they cannot be discrimnated for the purpose of further
promotion to the higher grade "C . In the present case, it
is not disputed on behalf of the first respondent  that
before the inpugned notification was issued there was only
one rule of pronotion for both the departnental pronotees
and the direct recruits and that rule was seniority-cum
suitability, and there was no rule of pronotion separately
made for application to the direct recruits. As a
consequence of the inmpugned notification a discrimnatory
treatnment is made in favour of the existing Apprentice Train
Exam ners who have already been absorbed in Gade 'D by
March 31, 1966, because the notification provides that this
group of Apprentice Train Examiners should first be
accommdated en bloc in grade 'C upto 80 per cent of
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vacancies reserved for them w thout undergoing any selec-
tion. As regards the 20 per cent of the vacancies nmde
available for the category of Train Examiners to which the
petitioner belongs the basis of recruitnent was sel ection on
merit and the previous test of seniority-cumsuitability was

abandoned. In our opinion, the present case falls wthin
the principle of the recent decision of this Court in Mervyn
v. Collector(1). In that case, the petitioners who were

Appraisers in the Custons Departnent filed a wit petition
under Art. 32, challenging the validity of the "rotational"
systemas applied in fixing the seniority of Appraisers and
Principal Appraisers. The system as laid down in the
rel evant departnental circulars was that vacancies occurring
in the cadre of Appraisers were to go alternatively to
' pronot ees’ and ’'direct recruits’. According to t he
petitioners of that” case this resulted in inequality,
especially in view of the fact that the nunmber of direct
recruits over the years was very |ow. Promption to the

(1) [1966] 3 S.C R 600.

193

grade of - Principal Appraisers was from the cadre of
Apprai sers; only those who had served as Appraisers for five
years were entitledto be promoted to the higher grade.
Since the direct recruits had to wait for five years before
they could becone Principal Appraiser the pronotees bel ow
them who had put /in five years as Appraisers becane

Principal Appraisers. In order to restore the seniority of
the direct recruits thus lost, the rotational system was
applied to the cadre of Principal Appraisers also i.e., one

vacancy was to go to a pronpotee-and the other to a direct
recruit. The plea of inequality in violation of Art. 16(1)
of the Constitution was raised by the petitioners in respect
of this also. It was held by this Court, in the first
pl ace, that there was no inherent vice in the principle of
fixing seniority by rotation in a case when a service is

conposed in fixed proportion of direct recruits and
pr onot ees. It was held in the second place that the sane
could not be said when the rotational systemwas applied to
the recruitnment of Principal Appraisers. The ~ source of
recruitment for these was one only, nanely, the grade of
Appr ai sers. There was no question of any quota being
reserved from two sources in their case: In so - far

therefore as the Governnent was doing what it called res-
toration of seniority of direct recruits in Appraisers grade
on their pronotion to the higher grade ~it was clearly
denying equality of opportunity wunder Art. 16 of the
Constitution. At page 606 of the Report Wanchoo, J., as he
then was, speaking for the Court observed as follows:
"This brings us to the question of . Principles
Appr ai sers. W are of opinion that t he
petitioners have a legitimate grievance in
this respect. The source of recruitnment of
Princi pal Appraisers is one, nanely, from the
grade of Appraisers. There is therefore no
guestion of any quota being reserved from two
sources in their cases. The rotational system
cannot therefore apply when there is only one
source of recruitnent and not two sources of

recruitnment. |In a case therefore where there
is only one source of recruitment, the norma
rul e will apply, nanely, that a per son

pronoted to a higher grade gets his seniority
in that grade according to the date of
promoti on subject always to his being found
fit and being confirned in the higher grade
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after the period of probation is over. In
such a case it is continuous appointnent in
the higher grade which determnes seniority
for the source of recruitment is one. There
is no question in such a case of reflecting in
the higher grade the seniority of the grade
from which pronotionis nmade to the higher
grade. In so far therefore as the respondent
is doing what it calls restoration of
seniority of direct recruits in Appraisers’
grade when they are pronoted to the Principa

Apprai sers’  grade, it is clearly denyi ng
equal ity of opportunity LP(N)ISCI-14

194

to Apprasiers. which is the only source of
recrui tnment to the Principal Appr ai sers’
gr ade. There is only one source from which

the Principal Appraisers are drawn, nanely,
Apprai'sers, the pronotion being by selection
and five, years' experience as Appraiser is
the mninmum qualification. Subject to the
above all Appraisers selected for the post of
Princi pal Appraisers nmust be treated equally.
That neans they will rank in seniority from
the /'date of their continuous acting in the
Princi pal Appraisers’ grade subject of course
to the right of government to revert any of
them who have not been found fit during the
peri od ‘of probation.~ But if they are found
fit after the period of probation they rank in
seniority from the date they -have act ed
continuously as Principal Appraisers  whether
they are pronotees or direct  recruits. The
present nethod by which the respondent puts a
direct recruit fromthe grade of Appraiser
though he is pronoted |ater, above a pronotee
who is pronotedto the grade of Principa
Apprai ser on an earlier date clearly denies
equality of opportunity where the grade of
Principal Appraiser ‘has only one source of
recruitnent, nanel y from the gr ade of
Appr ai sers. In such a case the seniority in
the grade of Principal Appraisers nust be
det erm ned according to the date of continuous
appointnent in that grade -irrespective of
whet her the person promoted to that grade from
the Appraisers’ grade is a direct recruit or a
pr onot ee. This will as we have already  said
be subject to the governnment’s right to revert
any one pronoted as a Princivil Appraiser if
he is not found fit for the post during the
period of probation. The petition therefore
will have to be allowed with respect to the
method by which seniority is fixed, in the
grade of Principal Appraisers. That nethod
deni es equality of opportunity of enploynent
to the Appraisers who are the only source of
recruitnent to the grade of Princi pa
Apprai sers. \Wat the inmpugned net hod seeks to
do is to introduce a kind of reservation in
respect of the two categories of Appraisers
from which the pronotions are made, and that
cannot be done when the source of pronotion is
one."

We pass on to consider the next contention of the petitioner
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that there- was a contractual right as regards the condition
of service applicable to the petitioner at the tine he
entered Gage 'D and the condition of service could not be
altered to his disadvantage afterwards by the notification
i ssued by the Railway Board. It was said that the order of
the Railway Board dated January 25, 1958, Annexure 'B', laid
down that promption to Gade 'C fromGade 'D was to be
based on seniority-cumsuitability and this condition of
service was contractual and could not be altered thereafter

to the prejudice of the petitioner. 1In our opinion, there,
195

is no warrant for this argument. It is ’'true that the
origin of Governnent service is contractual. There is an

of fer and acceptance in every case. But once appointed to
his post or office the Government servant acquires a status
and his rights and obligations are no | onger determ ned by
consent of both parties, but by statute or statutory rules
which may be franmed and altered wunilaterally by the
Gover nnent'. In other words,” the legal position of a
Government ~servant is nore one of status than of contract.
The hall-mark of status is the attachnent to a |ega
rel ationship of rights and duties inposed by the public '|aw
and not by mere agreement of the parties. The enolument of
the CGovernment servant and his terns of service are governed
by statute or statutory rules which nay be wunilaterally
altered by the Governnent without the consent of the
enpl oyee. It is true that Art. 311 inposes  constitutiona
restrictions wupon the power of rempval granted to the
President and the  Governor under Art. 310. But it is
obvi ous that the rel ationshi p between the Governnment and its
servant is not |like an ordinary contract of service between
a master and servant. The legal relationship is sonething
entirely different, sonething in the nature of status. It
is much nore than a purely contractual rel ationship
voluntarily entered into between the parties. The duties of
status are 'fixed by the aw and in-the enforcenent of these
duties society has an interest. (In the |anguage of juris-
prudence status is a condition of nmenbership of a‘'group of
which powers and duties are exclusively determned by |aw
and not by agreement between the parties concerned. The
matter is clearly stated by Salnond and WIIlians on
Contracts as foll ows:
"So we may find both contractual and status-
obligations produced by the sane transaction
the one transaction may result in the creation
not only of obligations defined by the parties
and so pertaining to the sphere of contract
but also and concurrently of obligations. de-
fined by the law,itself, and so pertaining to
the sphere of status. A contract of ~service
bet ween enpl oyer and enpl oyee, while for the
nost part pertaining exclusively to the sphere
of contract, pertains also to that of ' status
so far as the lawitself has seen fit to
attach to this relation conpul sory incidents,
such as liability to pay conpensation for
acci dent s. The extent to Wiich the law is
content to leave matters within the domain of
contract to be determ ned by the exercise of
the aut onomous authority of the parties
thenselves, or thinks fit to bring the matter
within the sphere of status by mining for
itself the contents of the relationship, is a
matter dependi ng on considerations of public
policy. In such contracts as those of service
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the tendency in nodemtines is to withdraw the
matter nmore and nore from the domain of

contract into that of status." .InD

( Sal nond and WIlliams on Contracts, 2nd
edition p. 12).
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W are therefore of the opinion that the
petitioner has no vested contractual right in
regard to the terns of his service and that
Counsel for the petitioner has been unable to
make good hi s submi ssion on this aspect of the
case.

But for the reasons already expressed we hold
that the inpugned part of the notification
viol ates the guarantee under Arts. 14 and 16
of the Constitution and a wit in the nature
of _mandamus should be issued conmanding the
first respondent not to give effect to the
i mpugned part of the notification, viz.,

"The Apprentice T.X Rs. who have already been
or will be absorbed in'scale Rs. 180-240 upto
31-3-66 should first be accommpdated in scale
Rs. 205-280 agai nst the quota of 80% vacanci es
reserved for them Such staff should not be
requiredto undergo a ’'Sel ection’ before being
absor bed in that grade. The upgr aded
vacancies in scale Rs. 205-2801eft over after
earmarking those for the apprentices under
training on 2-4-66  should be filled by
promotion-of T.X'Rs. in scale Rs. 180-240 on a
sel ection basis. Wile conputing the nunber
of posts available for pronmotion of T.X. Rs. in
scale Rs. 180-240 the vacancies likely to
occur during the period of apprenticeship of
the apprentices under training as on 1-4-66
should also be taken-into account. In other
words, it would be necessary to 'keep in
reserve only the nunber of posts equal to the
nunber of apprentices under training ‘as on
1-4-66, who cannot be absorbed-in the anti-

ci pated vacancies which will arise by the tine
they qualify.”
The application is accordingly allowed, but there will be no

,order with regard to costs in this case

Wit Petition No. 203 of 1966

The material facts of this case are parallel to those in
Wit Petition No. 154 of 1966 and for the reasons already
given we hold that the petitioner is entitled to the grant
of a wit in the nature of nmandanus conmanding the
respondents not to give effect to the inpugned part of the
notification dated October 27, 1965, Annexure 'D"- to the
Wit Petition. The application is accordingly allowed, but
there will be no order as to costs in this case.

Petitions allowed. Y. P
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