1
IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOS. 6444-6445 OF 2005

KHEM CHAND ... APPELLANT
VERSUS
UNION OF I NDI A & ORS. ... RESPONDENTS
ORDER
These two Civil Appeals are from the judgnent and

order dated Decenber 16, 2003 passed by the H gh Court of
Judi cature at Al lahabad. The Division Bench of that Court, by
the inpugned order has set aside the judgnent of the |earned
Si ngl e Judge delivered on February 2, 2002.

The appellant and two others, nanely, |sa Nand Dubey
and Satya Deo Gri were tried by the General Court Martial for
the nurder of Havaldar Ram Phal and Sepoy Jagannath Prasad by
shooting them down near village Bhatagaon. The General Court
Martial vide its verdict on January 21, 1975 convicted the
appel l ant, |Isa Nand Dubey and Satya Deo Gri for the nurder of
the two above naned persons and sentenced them to suffer life
| mpri sonment . The GCeneral Court Martial also reconmended the
dismssal of the appellant and the other two persons from
servi ce. The appellant nmade representation to the Chief of
Arny Staff against the verdict of the General Court Martial. On
February 25, 1975 the Chief of Arny Staff rejected the

appel l ant' s representation.

The appellant and the other two persons filed
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separate Wit Petitions before the Hi gh Court of Judicature at
Al'l ahabad and chal |l enged the order of the General Court Marti al
dated January 21, 1975 and the order of the Chief of Arny Staff
confirmng the verdict of the General Court Martial. The Wit
Petition filed by Isa Nand Dubey was allowed by the Single
Judge of the Allahabad Hi gh Court on April 6, 1978 and the
order of the General Court Martial as well as the order of the
Chief of Arny Staff were set aside. The Wit Petition filed by
Satya Deo Gri was also allowed by the Hi gh Court of Allahabad
on Cctober 11, 2002 and the impugned orders therein were set
aside. Insofar as the appellant's Wit Petition is concerned,
that was allowed by the |earned Single Judge on February 10,
2003. The |learned Single Judge quashed the order of the
General Court Martial dated January 21, 1975 and the order of

the Chief of Arny Staff dated February 25, 1975.
Agai nst the order of the learned Single Judge dated
February 10, 2003, the Union of India, Chief of Arny Staff and
General O ficer Commanding preferred intra-court appeal. The
Division Bench, by its order dated Decenber 16, 2003, as
noti ced above, has set aside the judgnent and order of the
| earned Single Judge. The reason given by the D vision Bench
for setting aside the order of the Single Judge is as follows :
“I't is well settled that in wit jurisdiction the High
Court cannot go into findings of fact recorded by the
Court below or Tribunal. In our opinion the Learned
Single Judge has erred in law by treating the Wit
Petition before himas if it was a First Appeal and he has

interfered with findings of fact..... ”
We are unable to sustain the order of the D vision Bench for
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nore than one reason. For one, the Division Bench has not at
all considered and adverted to the reasons given by the |earned
Single Judge in support of his conclusions. The Single Judge
dealt with the nmatter at considerable |length and also noted
that order of the GCeneral Court Martial has been set aside
earlier in the Wit Petitions filed by the co-accused. \Watever
be the worth of the reasons recorded by the Single Judge, they
ought to have been considered by the Division Bench. Secondly
and equally inportant, the appeal preferred by the Union of
India and Chief of Arny Staff against the judgnent of the
Single Judge in the matter of the co-accused, i.e., Satya Deo
Gri is stated by M.R Bal asubramanian, on instructions, to be
pendi ng consideration before the Division Bench of the H gh
Court. In view of the pendency of the appeal preferred by the
co-accused, it is in fitness of things that both the appeals
are heard together by the Division Bench of that Court or by
the Arnmed Forces Tribunal on transfer of such matters as the
order of GCeneral Court Martial is conmon. As a matter of fact,
both the | earned counsel agreed for this course.

The G vil Appeals are, accordingly, allowed; the
order of the Division Bench dated Decenber 16, 2003 is set
aside and Special Appeal (No.198/2003) -Union of India & Os.
Vs. Khem Chand is restored to the file of the H gh Court of
Judi cature at Allahabad for proceeding afresh with the matter
in accordance wth Jlaw along wth Appeal preferred by

the Union of India against the order dated 11th Cctober, 2002 in
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the matter of Satya Deo Gri. No costs.
..................... J.
(RM LODHA)
..................... J.
(JAGDEESH SI NGH KHEHAR)
NEW DELHI
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