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1. Thi s appeal under Section 116-A of the Representation of the
Peopl e Act, 1951 (hereinafter referred to as the 'Act’) has been
preferred by a candidate agai nst the judgnent and order dated
3.9.2004 of the Hi gh Court of Uttaranchal by which the el ection
petition filed by himchallenging the election of the respondent
Surendra Singh Negi was dism ssed.

2. The El ection Comm ssion of India issued a notification calling
upon the electors of U taranchal to elect nenbers of Utarancha

Vi dhan Sabha i ncl udi ng those from 29 Kot dwar Legi sl ative Assenbly
Constituency. According to the notification the schedule of the

el ection was as under: -

i) Last date for filing of nomi nation paper 23.1.2002

ii) Date of Scrutiny of nonination paper 24.1.2002

iii) Date for w thdrawal of nom nation 28.1. 2002

iv) Date of poll, if any 14. 2. 2002
V) Date for counting of votes and

Decl aration of result 24.2.2002

The appellant filed four sets of nom nation papers, which were

rejected by the Returning Oficer on the ground that Fornms ' A and

"B’ were submitted by the appellant at 4.10 p.m on 23.1.2002, i.e.
after the tine fixed for filing of the nom nation papers. On-account of
rejection of his nom nation papers, the appellant could not contest the
el ection and the respondent Surendra Singh Negi was declared to have
been el ected fromthe 29 Kotdwar Constituency.

3. The appellant then filed an El ection Petition under Sections 80
and 81 of the Act challenging the election of the respondent Surendra
Singh Negi to the Uttaranchal Legislative Assenbly from 29 Kot dwar
Legi sl ative Assenbly Constituency of District Pauri Garhwal. The

el ection petition was filed on the grounds inter alia that the appellant
was of ficial candidate of Bhartiya Janata Party (for short 'BJP') and
as the decision in that regard had been taken by the high command of

the party on 17.1.2002, he was handed over duly filled in Forns 'A

and 'B as prescribed by the Election Synbols (Reservation and
Allotnent) Order, 1968 (for short 'Synbols Order’). Form’'A was

i ssued by Shri Jana Krishnanmurti, National President of BJP

aut hori zing Shri Puran Chandra Sharma, the President of Uttarancha
State BJP to intinmate the nane of the candidate to be set up by the
Party. Form’'B was issued by Shri Puran Chand Sharnma and was
addressed to the Returning O ficer of 29 Kotdwar Assenbly

Constituency notifying the appellant to be the official candidate of the
Party fromthe aforesaid Constituency in the said election. The

appel lant in person filed four sets of nonination papers on 22.1.2002
as a candi date of BJP along with aforenentioned Forns A" and 'B

i ssued under the Symbols Order before the Returning Oficer of 29




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

Kot dwar Assenbly Constituency. The nom nation papers were duly

filled up and fully conplied with all the requirenments and formalities
prescri bed by Section 33 of the Act and the Rul es nade thereunder
Similarly Forms A and 'B, which had been filed along with the

nom nati on papers were duly filled up and contained the requisite
signatures and thus conplied with all the requirements of law. The
Returning O ficer comenced the scrutiny of the nom nation papers

in his office at about 11.30 A M on 24.1.2002 where the appell ant
along with his proposer Shri Mhan Singh was present. The

appel l ant’ s nom nati on papers, which had been placed at seria

nunbers 18 to 21, were taken up for scrutiny at about 11.45 A M

The Returning O ficer, after careful scrutiny of the nom nation papers,
found themto be valid and after stating orally that the sane were
valid he passed orders in Hindi on all the nonination papers to the
effect "after scrutiny found valid'. After sone tine the appellant |eft
the office of the Returning Oficer and proceeded to his Constituency,
which is approxi mately 100 kil oneters from Pauri Garhwal where the
scrutiny had been done. Wiile on way to Kotdwar the appell ant
contacted his election office on phone and canme to know t hat
subsequent to his leaving the office of the Returning Oficer, his
nom nati on _papers had beenrejected.  The appellant inmrediately
returned but by the tinme he reached the office of the Returning
Oficer, it had been closed. The appellant then approached the
oserver appointed by the El ecti on Conmm ssion on 24.1.2002 and

apprised himof the illegal and inproper rejection of his nom nation
papers. He also sent' witten conplaints to the Chief Election
Comm ssioner and other authorities. It was specifically pleaded that

the Returning had made interpolations by adding the Hi ndi word "Aa"
before the word "vaidh". Subsequently on 25.1.2002 the appell ant
recei ved a conmuni cation dated 24.1.2002 fromthe Returning Oficer
intimati ng hi mthat his noni nation papers, whi ch had been filed on
22.1.2002 had been rejected on the ground that Forns 'A and 'B

were filed at 4.10 P.M on 23.1.2002.  Certain other pleas were also
taken which are not very relevant for the decision of the appeal

4. The respondent Surendra Singh Negi contested the el ection
petition by filing a witten statenent on the ground inter alia that the
appel l ant had filed his nom nation papers before the Returning Oficer
on 22.1.2002 but Forns 'A" and 'B issued under the Synbols O der

were not submitted on the said date.  He was inforned by his party

wor kers and associ ates that the appellant had not submitted Forns ' A
and 'B till 3.00 P.M on 23.1.2002 and had submi tted the sanme at

4.10 P.M on the said date before the Assistant Returning Oficer.
Since Forms A" and 'B' were not submitted by the appellant-till 3.00
P.M on 23.1.2002 his nom nation papers were rejected by the
Returning Oficer. Subsequently, the appellant tried to pressurize the
Returning O ficer for declaring the nom nation papers subnmtted by
himas valid. It was further pleaded that the respondent had polled
nore t han doubl e nunber of votes than those secured by Shri

Bhuvnesh Khakral, who was a BJP supported candi date.

5. On the pleadings of the parties the High Court franmed severa

i ssues and i ssue Nos. 1 and 3, which are the principal issues, read as
under: -

"(1) Vet her the nom nation paper of the petitioner

was i nproperly rejected as all eged by the

petitioner? If so, its effect?

(3) Whet her any mani pul ation in the nom nati on paper

of the petitioner has been nade as alleged? |If so,

its effect?"

After appraisal of oral and docunentary evidence produced by the
parties the High Court held that no interpolation had been done in the
appel | ant’ s nom nation papers and consequently there was no nerit in
the case set up by him It was further held that as the Forns 'A" and
"B’ of the Synbols Order had been submitted by the appellant at 4.10
P.M on 23.1.2002, which was beyond the tine prescribed by the
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rel evant statutory provisions and the order of the Election

Conmi ssion, the same were rightly rejected. The election petition
was accordi ngly disni ssed.

6. We have heard Shri Subodh Markandey, |earned Seni or

Advocate for the appellant and Shri V. A Mhta, |earned Senior
Advocate for the contesting respondent. Before exam ning the
contentions raised by the | earned counsel for the parties it will be
convenient to set out the relevant statutory provisions. Para 13 of the
Synbol s Order reads as under: -

"13. When a candi date shall be deened to be set up by

a political party. \026 For the purpose of an election from

any parlianmentary or assenbly constituency to which this

Order applies, a candidate shall be deenmed to be set up

by a political party in any such parlianentary or

assenbly constituency, if and only if \026

(a) the candi dat e has nade the prescribed decl aration
to this effect in _his nom nation paper;
(b) a notice by the political party in witing, in Form

B, to that effect has, not later than 3 P.M on the

| ast date of nmking nominations, been delivered to

the Returning Oficer of the constituency;

(c) the said noticein FormB is signed by the

President, the Secretary or any other office-bearer

of the party, and the President, Secretary or such

ot her office-bearer sending the notice has been

aut horized by the party to send the notice;

(d) the nane and speci nen signature of such

aut hori zed person are comuni cated by the party,

in FormA, to the Returning Oficer of the

constituency, and to the Chief Electoral Oficer of

the State or Union Territory concerned, not |ater

than 3 p.m on the last date for naking

nomi nati ons; and

(e) Forms A and B are signed, in inkonly, by the said

of fi ce-bearer or person authorized by the party:
Provided that no facsimle signature or signature

by means of rubber stanp etc. of any such office-bearer

or authorized person shall be accepted and no form

transmtted by fax shall be accepted.”

7. The evi dence adduced by the appell ant nay be noticed in brief.
The appel l ant Ani|l Kumar Bal uni exam ned hinself as PW1 and

deposed that he was declared the official candidate of Bhartiya Janata
Party on 17.1.2002 and had been given Forns A" and 'B by the

State President of the Party Shri Puran Chandra Sharnma on 19.1.2002.
Thereafter, he had filed his nom nati on papers acconpanied with

Forms "A" and "B at 2.57 P.M on 22.1.2002 in the Ofice of the
Col l ector at Pauri Garhwal. The scrutiny of thel nom nation papers
commenced at 11.30 A°M on 24.1.2002 and after scrutiny the

Returning O ficer had orally announced that all the four nom nation
papers filed by himwere valid and had al so nade an endor senent
thereon that the same were valid. After sonme tine he left the office
for his constituency, which is about 100 kiloneters fromthere. Wile
on the way he rang up his election office in Kotdwar and then cane to
know t hat his nom nation papers had been declared as invalid. He

i mediately returned but by the tine he reached the office of
Returning O ficer, the same had been closed. He then nmet the

Observer in the Crcuit House to whom he gave a witten conpl ai nt

and al so gave a witten conmplaint to the Assistant Returning Oficer.
PW 2 Mhan Si ngh Rawat, who was el ection agent of the appellant

Ani | Kumar Bal uni, has corroborated the version of the appellant and
has deposed that Fornms 'A" and 'B' had been filed along with the

nom nati on papers of the appellant on 22.1.2002. He has further
deposed that after scrutiny the Returning Officer had orally
announced that the same were valid and had made an endorsenent to
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that effect with his own hand. After some tine they had left the office
for going to Kotdwar. PW3 ML. Sharna, Deputy Governnent

Exam ner in the Forensic Science Laboratory of Government of I|ndia

at Shima has proved his report. The report has considerabl e bearing
in the case and we will advert to it later on.

8. The respondent exam ned Anil Kumar Yadav, who was Deputy
Col l ector, Kotdwar, District Pauri Garhwal and had perforned the
duties of Returning Oficer of Kotdwar Assenbly Constituency. He

has deposed that the appellant had filed four nomination papers on
22.1.2002, but Forms A" and 'B had not been filed along with them
on that day. The Forms "A" and "B were filed by the appellant at
4.10 P.M on 23.1.2002 on which he had nentioned the tinme and date

of filing. He has further deposed that after scrutiny on 24.1.2002 he
passed the order whereby the nom nation papers of the appellant were
declared to be invalid. Another w tness examnm ned by the respondent
is DW2 Bhagwati Prasad Ghildiyal, who was Revenue Ahalnmad in

the O fice of Deputy Collector, Kotdwar. He deposed that the
appel l ant filed Forms " A and 'B at 4.10 P.M on 23.1.2002, which he
pl aced before the Returning O ficer and had nade an endorsenent to
that effect. DwW3 Mahendra Prasad, SDM Lensdown has deposed

that he had performed the duties of Returning Oficer of Lensdown
Assenbly Constituency. On 23.1.2002 he had seen DW1, Anil

Kumar Yadav in his office till about 5-5.30 P.M and thereafter he had
left for Kotdwar as his wife was ill. The respondent did not appear in
the witness box nor exam ned anyone el se, who may have actually

wi tnessed the filing of the nom nation papers by the appellant.

9. There is no dispute that the appellant filed his noni nation
papers on 22.1.2002.  In their depositions the appellant Anil Bal un
and al so his el ection agent Mdhan Singh Rawat have categorically
stated that Forms "A ~and "B were filed along with the nom nation
papers on 22.1.2002. The appellant has further deposed that he had
been declared as the official candidate by the party high conmand on
17.1.2002 and he had been given Forms-” A’ and "B by the State
President Shri Puran Chandra Sharma on 19.1.2002. This part of the
statement of the appellant has not been shaken in any manner in his
cross-exam nation. Shri Mhta has submitted that one Shri Bhuvnesh
Khar kwal had al so submtted his nom nation paper as 'a candi date of
BJP and this shows that there was a dispute as to who woul d be the

of ficial candidate of the said party and, therefore, Forns A" and 'B
had not been given to the appellant till 22.1.2002. "It is not possible to
accept the contention as the specific statenent of both PW1 Anil

Bal uni and PW2 Mhan Singh Rawat is that the appellant had been
declared to be the official candidate of BJP on 17.1.2002 and Forns
"A" and 'B’ had been given to the appellant on 19.1.2002. In fact
Form ' B, which was issued in favour of the appellant al so bears the
date 19.1.2002. The respondent has | ead absolutely no evidence to
show that there was any doubt or dispute in the Party hi gh command
regardi ng the candi dature of the appellant on account of which the
Forms "A" and 'B' could not have been given to the appellant on
19.1.2002 or till the time when he filed his nom nation papers on
22.1.2002. In such circunstances it does not appeal to reason that

t hough he had been declared as the official candidate of the BJP and
had been given Forns A" and 'B" on 19.1.2002 yet he would not file
the sanme along with his nom nation papers on 22.1.2002 and woul d
choose to file the sanme subsequently on 23.1.2002, which was the | ast
dat e.

10. Chapter V of Handbook for Returning Officers relates to

" NOM NATI ONS' . Paragraphs 30.1 and 30.3 of said Chapter, which

are relevant for the purpose of present case, are being reproduced
bel ow. -

"Preparation of consolidated |list of nom nated

candi dat es

30.1 I mredi ately after 3.00 p.m on the |ast date for

maki ng nomi nations, or as soon as possible after you

have received all the nom nation papers fromthe
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specified Assistant Returning O ficer(s) under para 28
above, you should prepare a consolidated list of all the
nom nati on papers, presented either before you or before
the specified Assistant Returning Oficer(s). Such
consolidated list of nom nated candi dates shall be
prepared in the following form -

LI ST OF NOM NATED CANDI DATES
Narme of the

Nane of Parliamentary/ Assenbly
CONST I L UBNCY . . . ottt e e e e e e e e e e e

Sl . Nane of Addr ess of Synbol s Name of Political Wet her Whet
her main
No candi dat e candi dat e chosen in party (National)/ Forms " A" an
d candi dat e or
order of State or registered) "B’ have been substitute
pref erence by which the recei ved by 3.00 candi dat e of
by the candidate clainms p.m on the |ast the party (a
S
candi dat e to have been set date for nmaking per party’s
up/ I ndependent nominations in intimation in
candi dat e. respect of the Form B)
candi dat e
1 2 3 4 5 6 7
(1) Candi dat es of recogni zed National and State
Political Parties
(ii) Candi dat es of registered political parties (other
than recogni zed National and State Politica
Parties).
(iii) O her candi dates (1 ndependent candi dat es)
Place. . ... ...
Date........ ..o Returning O ficer"

"30.3 Even if nore than one candi date has clained to be

set up by the sanme party, the names of all such candi dates

shoul d be included in the rel evant category, i.e., category

(i) or (ii), as may be relevant. However, suitable renmarks

shoul d be given in respect of each such candidate in

colums 6 and 7 of the above list, taking into

consi deration the intimation received, if any, fromthe

party concerned in the prescribed Forms A and B by 3.00

P.M on the last date for making nom nations. This wll

facilitate your task at the tinme of scrutiny of nom nation

papers of the concerned candi dates."

Par agraph 30.6 of the Handbook enjoins that the list has to be
prepared in triplicate and copies thereof are to be sent to El ection
Conmi ssion, Chief Electoral Oficer and Manager of the State
CGovernment Press forthwith. A certified copy of the consolidated |ist
of all the candidates of Kotdwar Assenbly Constituency sent under
the signature of the Returning Officer Shri Anil Kumar Yadav to the
El ecti on Commi ssion of India in accordance with para 30.6 of the
Handbook, has been placed on record and has been marked as Ex.-5.
This list has been prepared strictly according to para 30.1 of the
Handbook and t he name of the appellant Anil Bal uni has been shown
under the headi ng "Candi dat es of Recogni sed National and State
Political Parties". Against the name of the appellant in colum 5
"Bhartiya Janata Party" is witten and in colum 6 "Yes" word has
been witten. Thus, in the list, which was sent to the El ection
Conmi ssion on 23.1.2002 under the signature of the Returning
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Oficer, it was clearly nmentioned agai nst the nane of the appellant
that Forns A" and 'B’ have been received by 3.00 P.M on the |ast
date for nmaking nom nation regarding his candidature. This

cont enpor aneous document, whi ch had been prepared on 23.1.2002
itself fully establishes that the appellant had submitted Forms A and
"B’ by the prescribed tinme.

11. The specific case of the appellant is that at the tinme of the
scrutiny the Returning Oficer had not only orally announced that his
nom nati on papers were valid but had al so nmade an endorsement to
the same effect by his own hand and had signed the sane. But,
subsequently interpol ati on has been done by which Hi ndi word ' Aa’
was added to the word 'vaidh’ meking it ’'avaidh’ and it was further
witten that the Forms "A" and 'B' had been filed at 4.10 P.M on
23.1. 2002 before the Assistant. Paragraphs 12.1 and 12.2 of Chapter
V of the Handbook read as under: -

"Time and place of filing Nom nation Papers

12.1 Nom nati on-papers may be presented either before

you or /before any of your Assistant Returning O ficers

speci fied by you in‘the public notice, on any of the

notified days at the place or places specified in the notice

at any tine between 11.00 a.m and 3.00 p.m and not at

any other hours at any other place. |If a candidate or his

proposer seeks to present a nomination paper either

before 11.00 a.m or after 3.00 p.m, you should not

accept the nom nation paper saying that under the

provi sions of the |aw neither the candi date has the right

to deliver, nor the Returning Oficerhas the right to

accept, a nom nation paper outside the hours prescribed

for the purpose. You may, however, point out that if he

so desires, he may present it wi thin the prescribed hours

on the follow ng day, provided it is one of the days

notified for presenting nonm nation papers.

12. 2 It may so happen that sone intending candi dates

and/ or their proposers are physically present in the

Returning Oficer’s office at 3.00 p.m for presenting

their nom nations, but because of their |arge nunber and

because of the reason that nom nations are to be received

one by one, it may not be possible for the Returning

Oficer to physically receive all such nom nati ons before

3.00 p.m In such cases, the Returning Oficer shal

accept nom nations of all intending candi dates who are

present in the office of the Returning Oficer at 3.00 p:m

for filing nomnation and treat these nom nation papers to

have been delivered within the prescribed tine under the

law. For this purpose, if considered necessary, you may

close the entry to your office roomexactly at 3.00 p.m

and distribute slips to those present at that time."

Par agr aph 29 of the Handbook clearly says that only such Forns ' A

and 'B', which are submitted by 3.00 p.m on the last date for naking
nom nati on, shall be accepted and not thereafter. “DW1, Anil Kumar
Yadav has deposed that the appellant submitted Forns 'A and 'B

bef ore his Revenue Assistant Shri Bhagwati Prasad Ghildiyal at 4.10
p.m on 23.1.2002. He immediately came on the dias and after noting
the time and date of filing, put his signature thereon. It is not possible
to accept this statement of the witness in view of paras 12.1, 12.2 and
29 of the Handbook. The outer tine limt for acceptance of

noni nati on papers and Forms A" and 'B was 3.00 p.m on 23.1.2002

and, therefore, the Returning Oficer could not have received any such
Forms if the sane were presented after 3.00 p.m If the appellant had
really presented the aforesaid Forns at 4.10 p.m, the Returning

O ficer should have declined to receive the sane. The Handbook

does not lay down that the Returning O ficer can physically receive
such docunents even if they are presented after 3.00 p.m on the |ast
date for making nom nations and thereafter to nention the time and
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date of filing. |In fact paras 12.1 and 12.2 clearly state that the
Returning O ficer should not accept any docunent after 3.00 p.m and
if the nunmber of candidates is large, the entry to the office room
shoul d be cl osed exactly at 3.00 p.m The statenent of the Returning
Oficer that he accepted the Forms 'A and 'B submitted by the
appel | ant even though they were filed at 4.10 p.m on 23.1.2002 and
then noted the tinme and date of their filing is not worthy of credence
on account of the clear prohibition contained in the Handbook not to
recei ve any such docunent after 3.00 p.m This shows that Forns 'A
and 'B' had already been filed along with noni nation papers before

the last date and tinme fixed for the purpose.

12. The specific case of the appellant is that at the time of the
scrutiny the Returning Oficer, after exam nation of the Forms, orally
announced that his nomi nation papers were valid and then nade an
endorsenent to the sanme effect and put his signature thereon. The
appel l ant and al so his w tness PW2 Mhan Si ngh Rawat have

deposed to that effect in their-oral testimny. According to the
appel |l ant ~after he and his el ection agent had |eft the office of the
Returning O ficer interpolation was done and 'valid was nade
"invalid' by witing Hndi word 'Aa" before the word 'vaidh’. The

nom nati on _papers were sent to the Laboratory of the Governnent

Exam ner of Questioned Documents, Shima, of the Directorate of
Forensi c Science, Mnistry of Home Affairs, Governnent of India.
According to the report of the Laboratory the Hi ndi word ’vaidh’ was
originally witten/and the word ' Aa’ appears to have been added
subsequently to the word 'vaidh’ in a different operation of witing
making it to be read as 'avaidh’ in the first line of all the
endorsenents. The report further says that apart fromthe letter 'Aa’
the further addition of the lines wherein it is witten in Hindi that the
candi date has subm tted Forms “A and 'B' on23.1.2002 at 4.10 p.m
before the Assistant was al so subsequently witten "for the nanifest
reason that the shade and luster of inkof the |letters of the
subsequent |y executed |ines appear intense and different vis-‘-vis
those in the originally witten first line and the signatures”. In the
final conclusion the report says that the endorsement in each case
along with the signature was originally witten as 'vaidh', which was
subsequently altered by addition of letter "Aa’ to the original word
"vai dh’ and al so by addition of subsequent lines in different operation
of witing as are present in each of the endorsement marked QL to 4
contained in part '5 of the nom nation papers. The report has been
signed by two persons, viz., Shri Amar Singh, CGovernnment Exam ner

of Questioned Documents and P.W 3 Shri ML. Sharma, Deputy

Gover nment Exam ner of Questioned Docunents, who appeared as a

wi tness and proved the report. Shri ML. Sharnma is al soan

experi enced person having put in 33 years of service. ~The report is a
fairly long one and contains reasons for arriving at the concl usion that
the word "Aa’ and the last two lines were witten subsequently.
Not hi ng much was put to himin his cross-exam nation and there is
hardly any reason not to place reliance upon the said report. A |ook at
the enl arged phot ographs, which formpart of the report of the

| aboratory, with the help of a nmagnifying glass shows that horizonta
line above the Hindi word 'Aa’ is not only separate but is at sone

di stance fromthe horizontal |ine, which has been placed over the

word 'vaidh’'. Had there been no interpolation, the horizontal |ine
over the word 'avai dh’ woul d have been drawn in one stroke. The
manner in which the sentence "Forms 'A" and 'B have been

submitted at 4.10 p.m on 23.1.2002 before the Assistant receiving the
noni nati on papers" has been witten, creates a serious doubt that they
were originally not there but were witten subsequently.

13. As nentioned earlier the Iist of nom nated candi dates (Ex.-5)
was sent to the El ection Conm ssion and Chief Electoral Oficer
under the signature of the Returning Oficer on the sanme day, i.e., on

23.1.2002 in accordance with paragraph 30.1 of the Handbook
which clearly nmentioned that Forns A" and 'B of the appellant had
been received by 3.00 p.m In his cross-exam nation Shri Anil Kunmar
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Yadav adnmitted that the entries made in Ex.-5 are correct. However,
he has given a very strange explanation to get over the obvious
contradiction between this list (Ex.-5) and the endorsenent nade by
hi m on the noni nation papers of the appellant that Forns A and 'B
were submtted at 4.10 p.m on 23.1.2002. He hinself vol unteered
towards the end of his cross-exanm nation and stated that he handed
over blank fornms after putting his signatures thereon to his Revenue
Assi stant Bhagwati Prasad CGhildiyal and left for Kotdwar as his wfe
was ill and was admitted in a nursing hone there and | ater on Shri
Grildiyal filled in the forns and sent the same to the concerned
authorities. However, Bhagwati Prasad Ghildiyal has not deposed a
singl e word about maeking the relevant entries in the formor sending
the same to the El ection Commi ssion or the Chief Electoral Oficer.
In his cross-exam nation he has admtted that he had not sent any
information to any authority in accordance with para 30.1 of Chapter
V of the Handbook. The person who made the necessary entries and
filled in the forms, which had al ready been signed by the Returning
Oficer Shri Anil Kumar Yadav, as per his statement, has not been
exam ned nor his nanme has been disclosed. He would have been the
best personto depose that Shri Anil Kunar Yadav had given hima

bl ank signed formfor the purpose of filling in the relevant col ums.
DW 3 Shri Mahendra Prasad, SDM who was performng the duty of
Returning O ficer of another constituency, has nerely stated that he
saw Anil Kumar Yadav in the office up to 5-5.30 p.m and thereafter
the latter left for Kotdwar as his wife was ill. H s testinony does not
| end any kind of assurance to the case put forward by Shri Ani

Kumar Yadav that he had put his signature on-a blank form and had

then left for Kotdwar. |If he was present in his office upto 5-5.30 p.m
there was enough tine available to himfor filling in the formns.
14. There is another piece of evidence, which creates serious doubt

regardi ng the conduct of the Returning Oficer. Ex. C1 is a copy of
noti ce which Shri Anil Kumar Yadav issued to Shri Bhagwati Prasad

Ghil diyal on 23.1.2002 calling his explanation within three days to
show cause as to why disciplinary action be not taken against himfor
havi ng received Forms A" and ' B, which were submtted by the

appel lant at 4.10 p.m on 23.1.2002. It is a fairly long notice running
into about 16 lines. A reply of this notice was given by Shri Bhagwat i
Prasad Chal di yal on 24.1.2002, which is Ex.-C-2 on'the record. It

| ooks not only doubtful but also highly inprobable that though Shri
Ani | Kurmar Yadav did not performa very inportant official duty

whi ch was cast upon him by virtue of being the Returning Oficer,
nanely, of hinself sending the |list of nomnated candi dates as
prescribed in para 30.1 of Chapter V of the Handbook and after

signing the blank forms he left it to his Assistant to nmake the
necessary entries therein and to send to the El ection Conm ssion-and
Chief Electoral Oficer, etc. on the supposed ground that his wi fe was
ill and he had to rush to Kotdwar, yet he took pains to issue a notice
on the sane day, i.e., 23.1.2002 to Shri Bhagwati Prasad Ghildiyal to
show cause as to why disciplinary action may not be taken against

him There was hardly any urgency in the nmatter and the show cause
noti ce coul d have been issued later at any point of time. Anyone who
has been assigned the inportant work of Returning O ficer would first
performhis official duty of sending the list of nominated candidates to
the concerned authorities and woul d not waste tinme in issuing show
cause notice to a subordi nate enpl oyee regardi ng the proposed

di sciplinary action. The issuance of show cause notice on the sane
day, i.e., 23.1.2002 creates a serious doubt on the bonafides of Shr
Ani | Kumar Yadav and in fact shows that evidence was being

manuf actured in order to justify the interpolations nade in the

nom nati on papers whereby they were rejected.

15. Shri V. A Mhta, |earned counsel for the respondent has
submitted that Shri Anil Kumar Yadav woul d not have had the

courage to nake interpolations in the nomination papers as at the
relevant tinme it was the Bhartiya Janata Party, which was in power in
the State of Uttaranchal. Shri Yadav has admitted in his cross-
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exam nation that he is an officer of U P. cadre and he had not opted

for Utaranchal State. It is, therefore, obvious that he was bound to
conme back to U P. and was not to serve in the State of Utaranchal
16. Shri Mohta has also submitted that the result of the election

should not be lightly interfered with and the el ection petitioner nust

| ead strong and cogent evidence to establish his case for setting aside
the election of a returned candidate. This principle is not of universa
application. This is not a case where the election petition my have
been filed on the ground of corrupt practice or inproper acceptance or
rejection of ballot papers or any error in counting of votes. The

el ection petition has been filed on the ground that the appellant’s

nom nati on papers had been inproperly rejected, which is a ground
contenpl ated by Section 100(1)(c) of the Act. |In such a case the only
i ssue before the Court is to exam ne the correctness and propriety of
the order by which the nonination papers of a candidate are rejected
and the scope of inquiry is Iimted to the said consideration

17. Havi ng gi ven our careful consideration to the evidence on
record and the subm ssion nmade by the | earned counsel for the parties
we have no hesitation in holding that the appellant has succeeded in
establishing that he had filed his nomination papers along with Forns
"A' and "B on 22.1.2002 and hi s nominati on papers were inproperly

rejected. In viewof this finding the election of the respondent
Surendra Singh Negi has to be declared as void.
18. In the result the appeal is allowed with costs throughout. The

el ection petition filed by the appellant is allowed and the el ection of
the respondent Surendra Singh Negi is declared to be void. The

El ecti on Commi ssion of India shall hold-a fresh election for 29

Kot dwar Assenbly Constituency of Utaranchal Legislative Assenbly

at the earliest.




