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ACT:
Wat  Hukuns- Kol hanur State-Patel -ki-Watan inam|f could be
alienated contrary to Specific Wat Hukuns- Bonbay Hereditary
Ofices Act (Il of 1874)-Applicability-Limtation Act, art.
142.

HEADNOTE:

The respondent filed a suit against the appellant ‘alleging
t hat the latter had sold the suit property to t he
respondent’s father undertaking to redeemthe nortgages and
hand over possession of the property. It was averred that
the appellant, after redeem ng the nortgages wongfully re-
t ai ned possession of the properties contrary to the
stipul ation and the sale effected in favour of t he
respondent’s father. The appellant contested the suit on
the ground that the sale in favour —of the respondent’s
father was void under the then prevailing law in Kol hapur
State and that the suit was barred by limtation. The
District Court decreed the suit and the High Court
confirmed. On the questions (i) whether according to the | aw
in force as could be ascertained from the relevant Wat
Hukurms and the provisions of the Bonbay Hereditary Ofices
Act (111 of 1874) in so far as it was applicable to. the
State of Kol hapur, the alienation of Patel-ki-Watan /|nam
land was void and (ii) whether the suit was barred by
[imtation,

HELD : (i) On the construction of the various Wat Hukuns
the alienation in favour of the respondent’s father was
invalid. The Bonmbay Hereditary O fices Act did not apply to
the Kol hapur State so as to override the specific directions
of the Wat Hukuns which had | egal and binding force in the
St at e. In this case there was a specific prohibition from
alienating Patel-ki-Watan and other sinmilar inans. [794 F

g

Rangappa Venappa Akole v. Laxman Ml yappa, 62 Bom L.R

639, referred to.

(ii) The suit was not barred by limtation. The suit was
agai nst a person who was not entitled to possession. The
appel l ant did not di spossess the respondent and as such Art.

142 of the Limtation Act was not applicable. [795 B-C]
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 734 of 1966.
Appeal by special l|eave fromthe judgment and order dated
April 20, 1964 of the Bonbay H gh Court in Second Appeal No.
1188 of 1958.

N. D. Karkhanis and A. G Ratnaparkhi, for the appellant.
D. D. Vermn, R Mhalingier and Ganpat Rai, for the
respondent s.

up Cl/70-5

788

The Judgrment of the Court was delivered by

Reddy, J. This is an appeal by special |eave against the
j udgrment of the Bonbay Hi gh Court confirmng the judgment of
the Assistant Sessions Judge, Kol hapur who reversed the
judgnment and decree of the civil judge of Junior Division at
Gadhi ngl aj whereby the suit of the plaintiff-respondent was
di smi ssed. The " respondent had filed a suit against the
appel | ant - _Shivagonda Subrai gonda Patil and his son Nijappa
Shi vagounda Patil, Virgonda Shivagounda Patil, Bhi mapa
Shivagounda Patil and Rayappa Shivagonda Patil with the
al | egati on t hat on 27-5-1921 the first def endant ,
Shi vagounda who was the karta of the joint famly consisting
of hinmself and his four sons, sold by a registered sal e deed
for a sumof Rs. 2,400 the suit properties adnmeasuring 6
acres and 37 guntas out of R'S. No. 62/2 and 62/3 to the
plaintiff’'s father Bhingonda. The properties sold to the
plaintiff’s father were previously nmortgaged and it was
averred that the first defendant had undertaken to pay the
nortgage debt and hand over the suit property to the
plaintiff's father. |t appears that part of the property
out of R 8. 62/2 to the extent of four acres, 36 guntas was
nortgaged to Hanngond Bal gonda Patil for Rs. 1,000 and two
acres and one gunta out of S. No. 62/3 was nortgaged to
Virgonda and four other persons. It was the case’ of the
plaintiff that after the death of Hanngond Bal gonda the
first defendant repaid the debt to his widow Gangabai and
obt ai ned possessi on of the hypotheca but instead of ~ handing
over possession to the plaintiff’s father as stipulated .in
the sal e deed he retained the possession. In respect of the
other two acres and one gunta which was nortgaged to Vironda
and others he alleged that the first defendant redeened the
nortgage and handed over the possession to the plaintiff’s
not her as the guardian of the plaintiff who was then a m nor
and that after the plaintiff’s nmother got into possession of
the property the Kol hapur governnent attached the property
and took possession of it in 1928 on the ground that the
nortgage in favour of Virgonda and others was contrary to
Wat  Hukuns. However, it appears that on or about 3-3-51
attachment was vacated but the possession of this |land was
handed over by the collector to the first defendant instead
of the plaintiff fromwhose possession it was taken. It was
the plaintiff's case that both in respect of the property
that was nortgaged to Hanngond Bal gonda and that which was
nortgaged to Virgonda and others it was the first defendant
that retained possession of the said |ands contrary to the
stipul ation and the sale effected in favour of t he
plaintiff’s father. It was also the plaintiff’s case that
Bhi ngonda who was a hi ssadar bhauband of the suit |and which
was a part of Patilki watan inamland on the date of the
sal e deed dated 27-5-21 was entitled to cl ai m possession of
789

the property on the strength of his title deed, as such the
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revenue court erred in handing over possession of the
portion of the suit property to the first defendant on 3351

The first defendant respondent No. 1 <contended in his
witten statenent that the suit being patilki watani service
inam property, its transfer was declared by watahukuns of
the Kol hapur State to be illegal and void because neither
the plaintiff nor his father’ was either the nawawal a of the
patil ki watani service inamlands or the nale nenbers of the
senior branch of the senior famly. 1t was also contended
that the nmortgage in 1915 by the first defendant in favour
of Hanangonda was al so contrary to wat hukums and therefore
voi d. Even apart fromthis defect the suit property was
never in the possession of the deceased Hanangonda in his
capacity as the nortgagee but that it has always been in his
possession as the owner thereof. Accordingly the suit was
barred by limtation. On these pleadings several issues
were framed but for the purposes of this appeal, having
regard to the argunents addressed before us only two issues
are relevant, nanely whether the sale under exhibit 37 in
favour of the father was voi d under the then prevailing |aw
i n Kol hapur State and whether the suit was in tine. It may
be mentioned that the trial court had disnissed the suit of
the plaintiff but the district judge in appeal allowed it,
set aside the decree and remanded the suit to the tria

court for fresh disposal according to law with the direction
t hat the parties /should be allowed to anend their
pl eadi ngs. After remand the trial court refraned the
i ssues having regard to the anendnent of the pleadings
but in so far as thing issues with which we are concerned it
held against the plaintiff andagain dismssed the suit.
The plaintiff appealed to the district court which allowed
the appeal holding that the inpugned alienation was |ega

and did not offend any of the provisions of the hukums that
were in force and that the suit was within time. The,
appeal to the H gh Court of Bonbay was unsuccessful. The
H gh Court held that under the lawin force alienation of
service inanms were alone declared to be invalid but 'since
the subject matter wunder appeal did not pertain to the
service inamland, the alienation was not void, nor was the
suit barred by reason of the defendant’s adverse possession

The question we are called upon to deternmine in this appeal

is whether according to the law in force as can be
ascertained fromthe rel evant wat hukuns and the provisions
of the Bonmbay Hereditary Ofices Act |Il of 1874,  as
subsequently amended in so far as it is applicable to the
State of Kol hapur, the alienation of the patel-ki-watan i nam
land, is void and whether the suit of the plaintiff-
respondent is barred by limtation. Before we enbark . upon
an enquiry in respect of these two questions, it

790

woul d be necessary to understand the nature and significance
of the wat hukum and the terns used therein, appertaining to
watans and inams. |In the princely State of Kol hapur, the
word wat hukum has been used not only for the firmans or
decrees of the ruler but also for the orders issued by
several authorities. This indiscrimnate use of the words
has caused a great deal of confusion, and no wonder the
Supreme Court of that State had occasion to observe that
they constituted a "wilderness". This term it was noticed,
was not confined to orders passed by the ruler but also
referred to those orders which were issued by the Chief
Justice, by Sarsubha (the conm ssioner of revenue division)
and also even by sub-divisional officers like the prant
of ficer who corresponded to the deputy collector. But it
was not every wat hukumthat had the force of |aw. Only
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those wat hukuns which were purported to have been expressly
issued by the authority of the ruler whether they enmnated
from the Prine Mnister, the Political Agent, sarsubha or
the grant officer, had the force of law. Al the other wat
hukums which were issued by the several officers as
executive orders, did not have any |egal force. We shal

refer to those relevant wat hukuns which pertain to the
inanms in order to determ ne whether those inamgrants were
inalienable and subject to the rule of prinpgeniture. A
watan or inamwhich in its primary sense nmeans a gift was a
grant made by a ruler who had the power or authority to make

these i nams. These inans were of several kinds, nanely,
religious. endowrents, saranjans, service inams, etc., but
we are here concerned only with service inans. These

service inanms have an origin of antiquity and go back to a
feudal era where the ruler  adnministered the governnent
through village administration by conpensating vari ous
services required to be perforned by it generally by the
grant of lands. The servants or officers of the village who
rendered these services were known as salute and the nunber
of them generally were twel ve known collectively as bara
bal ute of which in Maratha villages and others where it was
adopted the village headman was one of such balute known as
pat el . There were others 1like kulkarni (account ant),
deshpandya (district accountant), washernman, barbar, etc.,
with which we are not' here concerned (vide WIlson's d ossary
of Judicial and Revenue terns). The land which was granted
for the performance of each of these services was hereditary
and held subject tothe terns of the grant in_ the sanad
whi ch governed inheritance, inalienability, etc. The
subject matter of the suit asalready noticed forned part of
the patel-ki-watan |and and was situated in~ the Kol hapur
State, where it is contended that according to ‘the wat
hukuns then in force a sale in favour of a bhauband of the
vendor, but not a nawawal a was valid.~ The bhauband we are
informed by the |earned advocate for the appellant, Shri
Karkhanis, and it

791

is not denied by the respondents’ |earned advocat e,
literally means kinsman or relative, has been-translated as
wat andar of the same watan in the Suprenme Court, and ki nsman
by the translator in the H gh Court. A reference to
Wl son's 3 ossary shows that the word Bhau neans a brother
a cousin. There is no doubt that it refers to relatives  of
the vendor. The word nawawal a neans the registered hol der
of the watan. An excerpt frompage 12 of V. S. Desai’s
book- The Kol hapur | nam Law has been cited before us nanely
that whenever the holder of an inam died, it becane
necessary to undertake a succession inquiry "in order to
ascertain the person "upon whomthe i nam should descend and
the person so designated "was called the nawawal a: - He was
the holder of the inam and had the right to render service,
if service had to be rendered.” It was therefore wurged by
the plaintiff that as both the vendor and the vendee
bel onged to the watandar’'s famly the transaction was valid
under the wat hukuns of the Kol hapur Darbar, as such we wll
have to examine these wat hukuns.

The first of the documents upon which reliance is placed is
wat hukum No. 76 of 1282 fasli issued on 13-4-1873. Thi s
prohibits by cancelling all prior orders pertaining to
service inans, the partition and nortgage of watan | ands,
Para 7 of this wat hukum states that the owner of the |ands
above-nmenti oned not being private property has no right to
alienate by way of nortgage, sale, gift, etc., and such
transfer wll not be recognized by civil or revenue courts
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in the Kol hapur State. Only the right of the person taking
such land will be recognized. |f deeds alienating by way of
nortgage, etc., as nentioned above are not executed fromthe
owner and registered in the governnent offices, such
registration should not be construed as approval of the
government to such transfers. On 13-9-1876, the Politica
Agent issued circular No. 28 of 1286fasli with reference to
the wat hukum No. 12 of 1283 fasli issued on July 12,1871
It said even though the wat hukumissued in the year 1871
had declared that a person in whose nane the watan was
conti nued should not give or take by way of nortgage, gift,

etc., that provision is not conplied with and it was,
accordi ngly, made known by that circular that those who had
nortgaged, etc., their lands should redeem wthin three

nmonths failing which the lands will be forfeited. It added
that even if the |lands were nortgaged hereafter they would
be forfeited. Again on 4-8-1887, sarsubha issued wat hukum
No. 19 of 1297 fasli, after referring to the orders issued
from tine totine that the watan | ands of patel kul kar ni
mahdra, etc., should not be nortgaged or sold, it proceeded
to meke —an exception in these words : "It should not be
understood that this order puts any restrictions on village
of ficers, patel kul karni, etc., nortga-

792

ging, etc., their lands wth bhaubands". Wiile all the
previous wat hukuns appear to have prohibited alienations
whet her by way of sale or nortgage absolutely on pain of
their being forfeited if the provisions were not conplied
with, this wat hukum seens to make an exception in favour of
nort gages between bhaubands. Thereafter in 1896, wat No. 9
of 1306 issued by Sir Nayadhish (Chief Justice) cancelled
all wat hukum pertaining to service wat hukuns issued prior
to 1876. A subsequent wat hukum 39 of 1305 issued- on 26-2-
1896 states that as sone doubts had been raised because of
the use of vernacul ar words in wat hukum No. 19 of 4-8-1887
pertaining to watans of the watandars perform ng service, it
was decided to prohibit the watandars or his pot bhaubands
fromalienating watan in any form It was directed that an
endorsenent to this effect should be nmade on wat No. 19
dated 4-8-1897 and that the same. be brought into force.
Thi s sarsubha wat was a huzur resol ution having the force of
aw. There are several other wat hukunms nanely sarsubha wat
hukum 35 of 1335 fasli dated March 12, 1904, sarsubha wat
hukum 28 of 1318 fasli, but it is not necessary to deal with
themas they do not 'refer to this aspect of the matter. By
sar subha wat hukum No. 44 of 1322 fasli, dated 23-5-1913, it

was mad-, known that "every inam of whatever  type was
i npartable and was to be continued with el dest son only. If
any partition takes place hereafter, government. wll  not
approve of it. Every partition effected prior to this order
will not be affected as this order wll not have
retrospective effect." It is, therefore, seen that by this

date not only the alienation of service inans was prohibited
but it was made inpartible, succession to which was to  be
governed by the |law of prinpbgeniture. Then we get sarsubha
wat No. 4 of 1323 fasli issued on 11-6-1913 approved by
huzur resolution No. 5 of 1913. This wat is translated thus

"Prohibiting, norgaging or alienating in any
other formthe inpartible inamns.

Be it known that there is a ban on nortoaging
or disposing of in any manner |ike other
service watans the inams which have been
decl ared inpartible by the foregoing wat hukum
and that all the wat hukums prohibiting such
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alienation issued so far are applicable to the
inans declared inmpartible by the wat No. 44.
This will come into force fromthe date of the
Gazette."
The trial court points out that there were certain decisions
of the Kol hapur Hi gh Court which |ay down that alienation of
what ever type of inamwas prohi bited except a sale to the
nawawal a but they were based on the presunption that these
two wat hukuns 44 of 1322 and 4 of 1323 are in existence.
It was further stated
793
that these wat hukuns were omitted by wat hukum 40 of 1917,
as can be seen fromthe list of the non-existing wat hukums
given at p. 10 of appendix to vol. Il of the collection of
wat hukums. Though it is stated that the wat hukum 40 of
1917 was not avail able but fromthe first colum it appears
that it was not in force in respect of two categories of
inams nmentioned in it which categories do not include the
service i'nans. There is another sarsubha wat 4 of 1533
fasli issued on 28-3-24 for granting permssion only to
Nawawal a ~waj irdars watandars to purchase |ands from pot
bhaubands. These two wats Nos. 4 of 1323 and 4 of 1333, it
is said, vary the absolute prohibition against alienation by
permtting patel-ki-watan service inamto be nortgaged 1|ike
other service inans, though alienation would be void if it
is made in favour of ;any one other than bhauband and wi t hout

perm ssion even to bhaubands. It was sought to be contended
before the H gh Court and also before us  that though
initially wunder the Bonmbay Hereditary O fices Act 111 of

1874, which was made applicable to the State of Kol hapur by
notification of 1297 fasli published in the Karvir State
Gazette (Kol hapur) on 3-3-1888, sec. 5 which prohibited the
alienation if not made with the sanction of the governnent,
was substituted by a subsequent anmendnent by Bonbay Act V of
1886. This amended section, —however, only pr ohi bi ted
alienations in any formin favour of any person who was not
a bhauband beyond the natural life-tinme of the watan hol der
This amended provision also was applied to the Kol hapur
State in the same way as the nmain Act was applied. It is,
however wurged that the Bonbay watan Act and the anendnent
were only applied in spirit that is according to the obvious
meaning or inport unlike other acts which were applied to
the Kol hapur State in their entirety without any limtation
But the High Court of Bonmbay did not find it necessary to go
into the question as to whether the Bombay Act or its
amendnment applied in letter or spirit, because according to
it, the Kol hapur | aw was al so precisely the same as the |aw
prevailing in the Bonbay State. W have already set out the
various wat hukuns and are of the view that the  alienations
by way of sale at any rate were prohibited in so far as
application of the Bonmbay Act and its anendnent is
concerned, we are one with Gaj endragadkar, J. as he then was
when delivering the judgnent of the full bench consisting of
hi nsel f, Chagla, C.J. and Shah J. as he then was, in Ramappa
Vanappa Akal e v. Laxman Ml yappa Akal e(1), observed:

"The decision of this question has been nade

somewhat difficult by reason of the fact that

in the State of Kol hapur the Watan Act has

been nade applicable in spirit’ and there are

a | arge nunber of vat-hukuns

(1) 62 B.L.R 839, 841.

794

issued in respect of questions relating to

inam lands fromtinme to time. In dealing wth

the questions pertaining to the watans the
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courts in Kol hapur have therefore to consider
this mass of vat-hukuns and apply themto the
facts before them |In doing so they have al so
to bear in mind the fact that the spirit of
the Watan Act had al so been made applicable to
the State. M. Justice Madgavkar who presided
over the Suprene Court at Kol hapur for severa
years strongly criticised the application of
the Watan Act in spirit only on the ground
that he was unabl e to understand what such an
application of the spirit of the Act really
meant . "Either an Act in any or all of its
sections, ‘applies, or it does not’, observed
Madgavkar J. 'To apply it in the spirit but
not in the letter is beyond the power of the
courts........... Wth respect we agree with
thiscriticismmde by M. Justice Madgavkar."
VWhat the full bench was dealing with the question whether

under the wat hukuns of the Kolhapur State, the sanadi inam
| and which was inpartible reverts to the State on the death
of the “holder, and after an examnation of all the wat

hukuns it expressed the view that whatever the restrictions
may be upon that |and whi ch does not make the property the
absolute property of the watandar, that property does not
revert to the State but descends to the next heir by the
rule of prinbpgeniture. We are not concerned with that
aspect of the matter but only with ,lie question whether the
alienation in favour of the plaintiff’'s father was valid,
and we think on the construction of the various wat hukums
that it was not. W agree with the full _bench that the
Bonbay Hereditary Ofices Act (watan Act) did not apply to
the Kol hapur State so as to override the specific directions
of the wat hukuns which had | egal and binding force in that
St ate. It may be observed that notification of 3-3-1888
whereby certain laws in force in what was then British India
were applied in toto with nodifications but the Watan Act is
applied only "to go according to the obvious neaning or
i mport". What was perhaps intended was that where /there
were no specific hukuns the general principles of the Watan
Act may be applicable. At any rate in this case as there is
a specific prohibition fromalienating patel-ki-watan and
other simlar inams we need not rely on the provisions of
t he Bonbay Act.

On the other question nanely whether the suit is barred by
[imtation, we are of the viewthat it is not. The facts as

narrated will show that in one case possession was given to
the plaintiff’s w dow after the nortgage was redeened. But
the col | ector under

795

a m sapprehension effected a forfeiture and took possession
but subsequently perhaps realising the nistake, released the
property but handed over possession to the wong person
nanely the defendant. It is only after that a right would
accrue to the plaintiff to file a suit for ejectnment and for
recovery of possession on the ground of his title. There is
no validity in the subnission made on behalf of the
def endant that the plaintiff was out of possession from 1928
till the date of suit-April 17, 1953. Article 142 has no
application because the suit is not against the defendant on
the ground that he has been di spossessed by himbut against
a person who is not entitled to possession. The defendant
did not dispossess the plaintiff, and as such art. 142 is
not applicable at all. 1In any case, it is not necessary to
co into this question in any great detail, because in the
view we have taken uphol ding the defendant’s plea that the
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said alienation is void the plaintiff’'s suit nust fail.

The appeal is accordingly allowed, the judgnment and decree
of the High Court, set aside and that of the trial court,
restored with costs here and bel ow

Y. P. Appeal al | owed.
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