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ACT:
Central Sales Tax' Act (74 of 1956) s. 5(2) - Cust ons
Frontiers, meaning of.

HEADNOTE

The assessee entered into contracts for sale of tinber to be
imported from Burma, to buyers, in the State of & Mdras.
After the ships carrying the goods arrived in the Madras
harbour in the State of Madras, the sales were effected by
the assessee by transferring the docunents of title to the
buyers. On the question, whether the sales took place before
the goods crossed the customs frontiers of India and
therefore were in the course of inport of the goods into the
territory of India and were thus not liable to sales-tax
tinder Art. 286(1) of the Constitution.

HELD : Under s. 5(2) of the Central Sales Tax Act, 1956, a
sal e or purchase shall be deened to take place in the course
of the inport of the goods into the territory of India, if
the sale or Purchase occasions such inport or is effected by
a transfer of documents of title before the goods crossed
the custons frontiers of India. By a notification -issued
under s. 3A of the Sea Custons Act, 1878, the Centra

Government defined 1 customs frontiers of India ~-is the
boundaries. of the territory, including territorial ‘waters,
of India; and the extent of territorial waters of India, at
the relevant time, was declared by a Proclamation of the
President of India, dated March 22, 1956, to be, a distance
of six nautical niles into the sea measured from the
appropriate base line. Therefore, in the present case, the
sales by transfer of documents of title after the ships
carrying the goods arrived in the Mudras harbour, were
effecter after the goods had crossed the customs frontiers
of India, and hence, the claimof the assessees that the
sales were in the course of inmport and not liable to sales-
tax should be rejected. [577 A-B, DDE, H 578 A-(
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1462 to
1465 of 1967.

Appeal s by special |eave fromthe judgnent and order dated
July 17, 1963 of the Madras High Court in Tax Cases Nos. -
29, 47, 132 and 160 of 1961 (Revision Nos. 16, 28, 81 and 98
of 1961).

A K. Sen and A V. Rangam for the appellant.

R Thi agar aj an, for the respondents (in C A No.
1464/ 1967) .

K. Jayaram for the respondents (in C A No. 1465/1967).
The Judgrment of the Court was delivered by

Vaidialingam J. These appeals, by special leave, by the
State of Madras, are directed agai nst the conmon judgnent
dated July 17, 1963 of the Madras Hi gh Court.

573
The short question, that arises for consideration in these
appeals, /is as to whether the turnover, which was the

subj ect  of consideration by the Hi gh Court, was |liable for,
sal es-tax, under the Madras Ceneral ~Sales Tax Act, 1959 (1
of 1959) (hereinafter called the Madras Act). The assessees
clainmed that the turnover in question represented sales in
the course of inport and, as such, not liable to tax under
the Madras Act. /The State of Madras clainmed that in al
these cases the sale had been effected by a transfer of
docunents of title to the respective buyers after the ships
had crossed the ‘territorial waters-and hence they were
liable to tax under the Madras Act. The contention of the
assessees was negatived by the  Assistant ~Commercial Tax
Oficer, as also by the Appellate Assistant Conmi ssioner of
Conmer ci al Taxes. But, on further appeal by the assessees,
the Sales Tax Appellate Tribunal accepted their contention
and held that the disputed turnovers were not liable to tax
under the Madras Act. The revisions filed by the State
agai nst the orders of the Sal es Tax Appellate Tribunal @ were
di sm ssed by the High Court. Hence these appeals.

Though each of the respondents in these appeals is an im
porter of a different commpdity, the pattern adopted by each
of themin the matter of inporting the goods concerned from
foreign countries and in the nmatter of transferring title to
the respective buyers, is nore or |less the sane. W shall
therefore, refer only to the facts relating to the dealings
adopted by Davar and Conpany (hereinafter called t he
assessee), the respondent in Cvil Appeal No. 1462 of 1967.
The asessee was assessed by the Assistant  Commercial Tax
Oficer, South Madras and Chingl eput, under the NMadras Act
on a turnover of Rs. 6,60,200.07 for the year 1957-58. It
was carrying on business in tinber at Madras and in the
course of its business the assessee inported tinmber from
Burma and sold it to its custoners in India. Qut- of the
tur nover above- menti oned, the assessee di sput ed its
liability to the extent of a turnover of Rs. 1,95,490.67 on
the -round that the said anmount represented sales in the
course of import and that such sales were not liable to tax
as they were covered by Art. 286 (1) (b) of the Constitu-
tion. This claimwas based on the follow ng circunstances.
The respondent-assessee entered into contracts for sale of
timber with a firmof merchants called Velu and Br ot hers
(hereinafter called the buyers). The tinber was to be
imported fromBurma. Under the contract the buyers were to
pay the assessee 8%profit onthe CI.F. value of tinber
sold and al so the sales tax and other charges and expenses.
The buyers were to retire the shipping docunents at |east 10
days before the expected arrival of the steaner




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

574

carrying the tinber. The assessee inported two consignnents
of tinber from Rangoon. The value of the first consignment
was Rs. 99,098.05. The ship carrying the consignnent arrived
at the Madras Harbour on Cctober 17, 1957. The assessee got
Rs. 1,00,000 fromthe buyers on COctober 24, 1957 and retired
the docunents of title fromthe bank and handed over the,
sai d docunents on the sane date to the buyers to enable them
to clear the goods. All charges and expenses by way of
i mport duty, clearance, charges etc., were paid by the
buyers on behalf of the assessee,. A second consignment
reached Madras by ship on .Decenber 17, 1957. The assessee
obt ai ned fromthe buyers, on Decenber 23, 1957 the value of
this consignnent after  handing over to the buyers the
necessary shi ppi ng docunents.

On these facts- both the Comrercial Tax O ficer as well as
the Appell ate Assistant Conmnmi ssioner canme to the conclusion
that the sales effected by the assessee to the buyers were
not sales in the course of inmport, but were local sales
liable to tax under the Madras Act. The Sal es Tax Appellate
Tri bunal , on the other hand, held to the contrary. The Hi gh
Court has concurred with the view of the Appellate Tribunal
According to the Assistant Comrercial Tax O ficer and the
Appel | ate Assistant Conmmi ssioner the sale was effected by
the assessee to the buyer after the consignnment of tinber
had cone into the Madras Port and in consequence there was
no intention to transfer the property in the goods to the
buyers before they were cleared fromthe custonms frontier
and hence the sales could not be considered to be sales in
the course of inmport. The Appellate Tribunal took the view
that the sale by the assessee to the buyers ‘had been
effected by transferring the docunents of title relating to
the goods, before the goods crossed the custons barrier and
before the inport becane conplete. ~ Therefore, according to
the Tribunal, the sales should be treated as being in the
course of import and, in consequence, not liable for tax
under the Madras Act.

On the facts stated above, the parties were not in  dispute;
but, before the H gh Court, the State raised the contention
that the sales in question were not sales in-the course of
import as the docunents of title were handed over by the
assessee to the buyers after the ship had crossed the
"territorial wat ers’ . According to the St at e, t he
expression ‘ custons frontier, occurring in S. 5(2) of the
Central Sales Tax Act, 1956 (LXXIV of 1956) (hereinafter
called the Central Act) is coterminous with the extent of
t he territorial waters of India, as fixed by t he
Procl amation, dated March 22, 1956 issued by the President
of India. That is, according to the State, the inport is
conpl ete when the ship carrying the goods
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from a foreign port enters the territorial waters and any
sale by the inporter, by transfer of documents of title to
the goods subsequent to such entry will not anpbunt to a sale
in the course of inport. According to the assessee,
"custons frontier’ ins. 5(2) of the Central Act, nust be
treated as anal ogous to 'custons barrier’ and, so read, the
position would be that a sale effected by transfer of
docunents of title before the goods cross the 'custons
barrier’ would not be liable to tax under the Madras Act.
The High Court has, after a reference to various decisions
of this Court as to when a sale can be considered to be in
the course of inport or export, held that the 'custons
frontier’ as laid down by this Court does not nmean any
geographi cal features like land or coast or limts of
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territorial waters, but only the operation of the nmmachinery
of the Custons Departnent consisting of levy and collection
of duty and cl earance of the goods. The H gh Court further
held that it would be proper to construe the words 'custons
frontiers as ’'customs barriers’ in the Central Act. In
this view the H gh Court held that as the sale had been
effected by transfer of title to the goods before they
entered the custons barrier, the sale was not liable to tax
under the Madras Act.

On behalf of the appellant-State, M. A K Sen, |earned
counsel, wurged that the view of the Madras Hi gh Court
construi ng the words ’'custons frontiers’ as ' cust ons
barriers’ in the Central Act was erroneous. According to
the | earned counsel, on the admtted facts the sales in al
these cases had been effected by transfer of the docunents
of title long after the sales had ceased to be in the course
of inport. Thi s-contention, on behalf of the State, was
resisted by M. Thiagarajan and M. K Jaya Ram appearing
for the respondent in Civil Appeals Nos. 1464 and 1465 of
1967, respectively.

W are of the view that the judgnent of the Madras High
Court cannot be sustained and the, expression 'customns
frontiers’ in s. 5 of the Central Act cannot be construed to
mean 'customns barriers’ . ~ Article 286(1) places a ban on the
State inposing or authorising the inmposition of a tax on the
sal e or purchase of goods where such sale or purchase takes
pl ace outside the State or in the course of inport of goods
into or export of goods out of the territory of India.
Clause (2) of Art. 286 gives power to the Parlianent, by
law, to formulate principles for determning when a sale or
purchase of goods takes place in any of the ways nmentioned
in clause (1). Accordingly Parlianment has enacted the
Central Act. Section 5 of that Act lays down the conditions
under which a sale or purchase of goods can be said to take
place in the course of inmport or export. Sub-sections (1)

and (2) dea
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with sale or purchase of goods in the course of export and
sale or purchase of goods in the course of i'mport,

respectively. As we are concerned with a sale in the course
of import, the relevant provision is sub-s. (2) of s. 5
which is as, follows :
"5(2) A sale or purchase of goods shall be
deened to take place in the course of -the
import of the goods into the territory of
India only if the sale or purchase either
occasions such import or is effected by a
transfer of documents of title to the goods
before the goods have crossed the custons
frontiers of India."
In this case, the claimnmade by the assessee for “exenption
from tax liability is on the -round that the sale was
effected by transfer "to the buyer of documents of title to
the goods. Under s. 5(2) of the Central Act, in order to
treat the sale as one in the course of inport, the docunents
of title nmust have been transferred before the goods have
crossed the custons frontiers of India. The question is what
does the expression ’'custons frontiers’ of India, ins. 5 of
the Central Act, nmean ? To answer this question, it is
necessary to refer to certain Proclamations made by the,
President of India and Notifications issued by the Centra
CGovernment under s. 3-A of the Sea Custons Act, 1878 (VIII
of 1878) (hereinafter called the Act).
The President of India has issued a Proclamation, dated
March 22, 1956 and that contains a declaration as to the
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ext ent of the territorial waters of I ndi a. That
Procl amati on has been published with the notification of the
CGovernment of India in the Mnistry of External. Affairs,

No. S.R O 669, dated March 22, 1956 and is as follows :

"S.R O 669.-The follow ng proclanmation by the

President is published for general information

PROCLAMATI ON
"WHEREAS international |aw has al ways

recogni sed that sovereignty of a state extends

to a belt of sea adjacent to its coast;

AND WHEREAS international practice is not uni-

form as regards the extent of this sea-belt

commonly known as the territorial waters of

the State, and consequently it is necessary to

make a declaration as to the extent of the

territorial waters of India;

I, Rajendra Prasad, President of India, in the

Seventh -~ Year of  the Republic, do her eby

proclai mthat,

577

notw t hstanding any rule of |aw or practice to

the contrary which may have been observed in

the past inrelationto India or any part

thereof, the territorial  waters of I ndi a

extend into the sea to a distance of six

nautical mles nmeasured fromthe appropriate

base line."

RAJENDRA PRASAD

President."
On Septenber 30, 1967 anot her Procl amati on was i ssued by the
President of India and published with the notification of
the Governnment of India in the Mnistry of External Affairs,
No. F.L/ 1I11(1)/67, dated Septenber 30, ~ 1967. By this
Procl amati on the earlier Proclamation of "March 22, 1956 has
been superseded and the territorial waters of India have
been declared to extend into the sea to a distance of twelve
nautical mles neasured fromthe appropriate base line. But
in the present appeals, we are concerned only ‘with the
earlier Proclamation dated March 22, 1956.
Section 3-A of the Act gives power to the Central ~ Govern-
ment, to define, by notification in the Oficial Gazette,
the ’'custons frontiers’ of India. By virtue of the powers
conferred by this section, the Central Government (Mnistry
of Finance, Revenue Division) had issued a notification, No.
25-Custons, dated April 1, 1950, defining the 'custons
frontiers’ of India; but it is not necessary to Consider the
definition contained in this notification, as it~ has been
superseded by the issue of a fresh Notification, No. S RO
1683 dated August 6, 1955. The latter notification, -issued
by the Mnistry of Finance (Revenue Division), Custons.
which is relevant for the present purpose, is as follows

New Del hi, the 6th August 1955

S RO 1633.-1n exercise of t he power s

conferred by section 3-A of the Sea Custons

Act, 1878 (VIIIl of 1878), and in supersession

of the notification of the Government of India

in the Mnistry of Finance (Revenue Division)

No. 25-Custons. dated the 1st April 1950, the

Central CGovernment hereby defines the custons

frontiers of India as the boundaries of the

territory, including territorial waters, of

I ndi a.

Sdf -
Jt. Secretary."

The expression 'custons frontiers of India” ins. 5 of the
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Central Act, in our opinion, nust be construed in accordance
with the notification issued by the Central Governnent under
S. 3-A of

578

the Act, on August 6, 1955 read with the Proclamation of the
President of India dated March 22, 1956. So applying the
definition of ’'custons frontiers’ it is clear that, in the
instant case, the -sales were affected by transfer of
docunents of title long after the ,goods had crossed the
custons frontiers of India. W have already stated that the
ships carrying the goods in question were an in the
respective harbours wthin the State of Mdras when the
sales were affected by the assessees by transfer of
docunents of title to the buyers. If so, it follows that
the claimnmade by the assessees that the sales in question
were sales in the course of inport, has been rightly
rejected by the assessing authority. Unfortunately, though
various aspects seemto have- been pressed before the High
Court by the State of Madras, this notification of August 6,
1955 issued by the Governnment of India, defining the
"custons frontiers’ of India, was not brought to the notice,
of the H gh Court.

In the result, the commn order, dated July 17, 1963 of the

Madras Hi gh Court is set aside and the appeal s all owed. In
the circunstances of the case, there will be no order as to
costs.
V.P. S

Appeal s al | owed.
579




