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(1) Leave granted.

(2) Heard | earned counsel for the parties.

(3) Thi s appeal is directed against the judgnent and

order dated 28th March, 2006 passed by the Hi gh Court' of

Kar nat aka at Bangal ore in Crimnal Petition No. 1535 of 2006

filed under Section 482 of the Code of Criminal Procedure wth

a prayer to quash cogni zance of offence under Sections 25 and

30(3) of the Karnataka Shops and Commrercial Establishnents

Act, 1961 (in short \021the Act\022) by Metropolitan Magistrate Traffic
Court 111.

(4) In view of the order that we propose to pass, it my
not be necessary to recite the entire facts leading to the filing
of the present appeal. Suffice it to say that an unfortunate

i nci dent had occurred on 13th Decenber, 2005 in whichlate

Sm. Pratibha Srikant Murthy was stated to have been

nmurdered on her way to work from her residence. Pursuant to

the aforesaid incident a conplaint was filed on 27t h Decenber,
2005 agai nst the appellant alleging violation of Sections 25

and 30(3) of the Act before the Metropolitan Magistrate. On

30t h Decenber, 2005, the Metropolitan Magistrate took

cogni zance of the offences under aforesaid sections of the Act.

On 23rd March, 2006, a petition under Section 482 of the Code

of Crimnal Procedure for quashing of the conplaint and

cogni zance was filed before the High Court. The Hi gh Court,

by its inpugned order dated 28th March, 2006, dism ssed the
petition. Hence, the present appeal by special |eave.

(5) The High Court, by its inpugned order, has altered
the cogni zance taken by the Magi strate under Section 25 read

with Section 30(3) to that one under Section 25 read with

Section 30(1) of the Act. The High Court was of the view that
taki ng cogni zance agai nst the appellant cannot be found fault

with and di sm ssed the petition

(6) It is noticed, therefore, that petition under Section
482 was filed at the threshold for quashing of the cogni zance
taken by the Magistrate.

(7) M. K. K. Venugopal, |earned Senior counsel for the
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appel | ant has addressed us on nerits of the case. He would
contend that the appellant is a Managing Director and
occupyi ng the position of managerment and, therefore, he

woul d be entitled for exenption under Section 3(h) of the Act.
He woul d further contend that the appellant, being Managi ng
Director of the conpany, would not be liable for prosecution
under Section 25 read with Section 30(1) of the Act.

(8) Per contra, Ms Anitha Shenoy, |earned counse
appearing on behal f of the respondent, contended that
Chapter VII1 of the Act deals with a penal provision. She

woul d contend that the | anguage, \023Woever contravenes\ 024
enpl oyed in Section 30 of the Act would include the Managi ng

Director.

(9) At this stage we are not prepared to enter into the
nerits of the case on the basis of contentions urged by the
respective counsel . Here are our reasons:

(10) I'n a catena of decisions this Court has deprecated
the interference by the High Court in exercise of its inherent
powers under Section 482 of the Code in a routine manner. It

has been consistently hel dthat the power under Section 482
nmust be exercised sparingly, with circunspection and in

rarest of rare cases. Exercise of inherent power under Section
482 of the Code of Crimnal Procedure is not the rule but it is
an exception. The exception is applied only when it is brought
to the notice of the Court that grave mi'scarriage of justice
woul d be conmitted if the trial is allowed to proceed where the
accused woul d be harassed unnecessarily if the trial is allowed
to linger when prima facie it appears to Court that the tria
would likely to be ended in acquittal. In other words, the

i nherent power of the Court under Section 482 of the Code of
Crimnal Procedure can be invoked by the Hi gh Court either to
prevent abuse of process of any Court or otherw se to secure
the ends of justice.

(11) This Court, in a catena of decisions, consistently
gave a note of caution that inherent power of quashing a
crimnal proceedi ng should be exercised very sparingly and
with circumspection and that too in the rarest of rare cases.
This Court also held that the H gh Court will not be justified in
enbar ki ng upon an inquiry as to the reliability or genui neness
or otherwi se of the allegations made in the F-1.R or the
conplaint and that the extra-ordinary or inherent powers do
not confer an arbitrary jurisdiction on the court to act
according to its whinms and caprice.

(12) We now refer to a few decisions of this Court
deprecating the exercise of extra ordinary or inherent powers
by the Hi gh Court according to its whinms and caprice.

(13) In State of Bihar v. J.A C. Saldanha (1980) 1
SCC 554 this Court pointed out at SCC p. 574:

\023The Hi gh Court in exercise of the extraordinary
jurisdiction conmitted a grave error by making

observations on seriously disputed questions of

facts taking its cue fromaffidavits which in such a

situation would hardly provide any reliable materi al

In our opinion the High Court was clearly in error in

giving the direction virtually amunting to a

mandanmus to cl ose the case before the investigation

is conplete. W say no nore.\024

(14) In Hazari Lal Gupta v. Rameshwar Prasad (1972)
1 SCC 452 this Court at SCC p. 455 pointed out:

\ 0231 n exercising jurisdiction under Section 561-A of

the Criminal Procedure Code, the Hi gh Court can

quash proceedings if there is no | egal evidence or if

there is any inpedinent to the institution or
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conti nuance of proceedi ngs but the Hi gh Court does
not ordinarily inquire as to whether the evidence is
\021lreliable or not\022. Were again, investigation into the
ci rcunst ances of an all eged cogni zabl e offence is
carried on under the provisions of the Crimina
Procedure Code, the Hi gh Court does not interfere
with such investigation because it would then be

the inpeding investigation and jurisdiction of
statutory authorities to exercise power in
accordance with the provisions of the Crinina
Procedure Code.\024

(15) In Jehan Singh v. Delhi Adm nistration (1974) 4
SCC 522 the application filed by the accused under Section
561- A of the old Code for quashing the investigation was

di sm ssed as being premature and i nconpetent on the finding
that prima facie, the allegations in the FIR if assuned to be
correct, constitute a cognizabl e of fence.

(16) In Kurukshetra University v. State of Haryana
(1977) 4 SCC 451, this Court pointed out:
\023It surprises us in the extrenme that the Hi gh Court
thought that in the exercise of its inherent powers
under Section 482 of the Code of Crimna
Procedure, it could quash a first information report.
The police had not even comenced i nvestigation
into the conplaint filed by the Warden of the
Uni versity and no proceeding at all was pending in
any court in pursuance of the FIR 1t ought to be
real i zed that inherent powers do not confer an
arbitrary jurisdiction on the H gh Court to act
according to whimor caprice. That statutory power
has to be exercised sparingly, with circunmspection
and in the rarest of rare cases.\024
(enphasi s suppli ed)

(17) In State of Bihar v. Mirad Ali Khan (1988) 4 SCC
655 this Court held that the jurisdiction under Section 482 of
the Code has to be exercised sparingly and with

ci rcunmspection and has given the working that in exercising
that jurisdiction, the Hi gh Court should not enbark upon an
enquiry whether the allegations in the conplaint are likely to
be established by evidence or not.

(18) In State of Haryana & ors (appellant) v. Bhajan
Lal & ors. (respondents) 1992 Supp. (1) SCC 335, this Court
after referring to various decisions of this Court, enunerated
various categories of cases by way of illustration wherein the
i nherent power under Section 482 of the Code shoul d be

exerci sed by the H gh Court. They are:

\023(1) Where the allegations nmade in the first

i nformati on report or the conplaint, even if they are

taken at their face value and accepted in their

entirety do not prima facie constitute any offence or

make out a case agai nst the accused.

(2) Were the allegations in the first infornmation

report and other materials, if any, acconpanying

the FIR do not disclose a cognizabl e of fence,

justifying an investigation by police officers under

Section 156(1) of the Code except under an order of

a Magistrate within the purview of Section 155(2) of

t he Code.

(3) Where the uncontroverted all egati ons nade in
the FIR or conplaint and the evidence collected in
support of the sane do not disclose the comi ssion
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of any offence and make out a case against the
accused.

(4) Where, the allegations in the FIR do not
constitute a cogni zabl e of fence but constitute only a
non- cogni zabl e of fence, no investigation is pernmtted
by a police officer without an order of a Magistrate
as contenpl ated under Section 155(2) of the Code.

(5) Were the allegations nmade in the FIR or
conpl aint are so absurd and inherently inprobable
on the basis of which no prudent person can ever
reach a just conclusion that there is sufficient
ground for proceedi ng agai nst the accused.

(6) Where there is an express | egal bar engrafted in
any of the provisions of the Code or the concerned

Act (under which a crimnal proceeding is

instituted) to the institution and continuance of the
proceedi ngs-and/ or where there is a specific

provi sion-in the Code or the concerned Act,

provi ding efficacious redress for the grievance of the
aggrieved party.

(7) Where a crininal proceeding is manifestly

attended with nala fide and/or where the

proceeding is maliciously instituted with an-ulterior

noti ve for weaking vengeance on the accused and

with a viewto spite himdue to private and persona
grudge. \ 024

(19) We nay observe here that despite this Court\022s
consistently held in catena of decisions that inherent power of
the Hi gh Court should not be exercised according to whins

and caprice and it has to be exercised sparingly, with
circunmspection and in the rarest-of rare cases, we often cone
across the H gh Court exercising the inherent power under
Section 482 of the Code of Criminal Procedure in a routine
manner at its whinms and caprice setting at naught the

cogni zance taken and the FIR | odged at the threshold

comm tting grave niscarriage of justice. Wile it is true that
so long as the inherent power of Section 482 is in the Statute
Book, exercise of such power is not inpermssible but it mnust
be noted that such power has to be exercised sparingly wth
circunspection and in the rarest of rare cases, the soleaimof
which is to secure the ends of justice. The power under
Section 482 is not intended to scuttle justice at the threshol d.
(20) The rulings cited by M. K K Venugopal \026 East
I ndia Conmrercial Co. Ltd., Calcutta & Anr. V. The

Col I ector of Custons, Calcutta 1963 (3) SCR 338; T. Prem

Sagar v. The Standard Vacuum Q| Conpany Madras &

O's. 1964 (5) SCR 1030; Boothalinga Agencies v. V.T.C

Pori aswani Nadar 1969 (1) SCR 65; and S.M S.

Pharmaceuticals Ltd. V. Neeta Bhalla & Anr. (2005) 8 SCC

89 are not applicable in the facts of this case at this stage . in
vi ew of our view above.

(21) In the result, there is no infirmty in the order
passed by the Hi gh Court warranting our interference in

exerci se of our power under Article 136 of the Constitution

Thi s appeal is, accordingly, dismssed.

(22) We clarify that we do not express any opinion on the
nerits of the case. The trial court shall decide the matter
expedi tiously uninfluenced by any observations made by this
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Court or the High Court. The trial court shall decide the

mai ntai nability of the conplaint at the time of consideration of
the charge. We further make it clear that it is open to the
parties to urge all the contentions as avail able under the |aw,
including the maintainability of the conplaint before the tria
judge at the tine of consideration of this charge.

(23) Wth these observations and directions, the appea
is dismssed

Mar kandey Katju, J.

1. | have perused the judgment of ny |earned brother Hon\022ble H K
Sema, J. in this appeal

2. | respectfully agree with his conclusion that the appeal be disni ssed
but only because of the observations in his judgnent that we are not
expressing any opinion on the nerits of the case. However, | think it is

necessary to give ny separate concurrent judgnment in this case.

3. The appel | ant before us, M. SomMttal, is the Managi ng Director of
Hewl ett Packard G obal Soft Ltd. He filed a petition under Section 482,
Cr.P.C. before the Karnataka H gh Court chall enging the order dated

30.12. 2003 passed by the Metropolitan Magistrate Traffic Court |11,

Bangal ore, taking cognizance of an of fence under Section 25 of the

Kar nat aka Shops and Conmerci al Establishnents Act, 1961 (in short ‘the
Act\022) read with Section 30(3) of the sane and al so the conditions inposed
by the Karnataka CGovernnent in its order dated 9.2.2005. It may be
mentioned that cogni zance was taken on a conplaint filed by the respondent
through its Senior Labour Inspector, 18th Circle, Bangal ore.

4, Section 25 as anended by Act No.14 of 2002 reads as follows :

\ 02325. Prohibition of enploynent of wonmen and young
persons during night: No woman, or a young person
shall be required or allowed to work whether as an
enpl oyee or otherwi se in any establishnent during

ni ght s.

Provided that the State Governnent may, by
notification exenpt any establishnent of Information
Technol ogy or Information Technol ogy enabl ed service
fromthe provisions of this section relating to,
enpl oyment of wonen during night subject to the
condition that the establishnent provides facilities of
transportation and security to such women enpl oyees
and subject to any other condition as may be specified in
the notification.\024

5. It may be noted fromthe above provision that while the main part of
Section 25 is prohibition of enploynent of wonmen and young persons in a

shop or conmercial establishment during night, the proviso enables the State
CGovernment to exenpt any establishment of | nformation Technology from

the provisions of the section subject to the condition that the establishnent
provides facility for transportation and security to the wonman enpl oyees.

6. The Deputy Labour Conmi ssioner, Region 2, Bangalore, in exercise

of the power under the proviso to Section 25 issued an office order in terms
of Section 25 read with Rule 24(b) of the Karnataka Shops and Conmercia
Establ i shments Rul es 1963 granting exenption. Condition No.2 of the said
Order stated :

\023Transport facilities fromthe residence to workpl ace and
back shall be provided free of cost and with adequate
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security.\024

7. It appears that on 13.12.2005 at about 2 a.m a woman enpl oyee of

the Conpany of which the appellant was Managi ng Director was traveling
fromher house to the workplace situated in Electronic City, Bangal ore.

VWile on the way the vehicle driver took the vehicle to a secluded place and
raped and killed the said woman enployee. This fact finds reference in the
letter of the Bangalore City Police Comm ssioner dated 26.12. 2005

addressed to the Labour Conmissioner, and in the said letter it is stated that
adequate security had not been provided to the said wonan enpl oyee duri ng

her travel from her home to the workplace. It is on the basis of this letter
that the conplaint was filed on the basis of which cognizance was taken by
the | earned Magi strate.

8. Shri K. K. Venugopal , | earned counsel for the appellant, has invited
our attention to Section 3(1)(h) of the Act which states :
\0233(1) Not hing.in this Act shall apply to \026

(h) person occupying positions of managenent in
any establishnment.\024

9. We agree with Shri Venugopal that the Managing Director is surely a
person occupyi ng a position of nanagenent in the establishnment and hence
Section 3(1)(h) is clearly attracted to the facts of this case.

10. However, |earned counsel for the State Governnent has relied on
Section 2(h) of the Act which states :

\ 0232( h) \ 023Enpl oyer\ 024 means a person havi ng charge of or
owni ng or having ultimate control over the affairs of an
establ i shnent and i ncl udes nenbers of the fam |y of an

enpl oyer, a nanager, agent or other person acting in the

general managenment or control of an establishnment;\024

11. Learned counsel for the respondent submitted that Section 30(1) of the
Act states that \023Wioever contravenes any of the provisions of Sections 4, 5 -
————— , 25 and 39, shall, on conviction, be punished wi th fine\005\005\024. She
submitted that the word \ 023whoever\024 in section'30 is broad enough to include
the Managi ng Director al so.

12. To ny mnd, there seenms to be sone apparent conflict between

section 30 and section 3(1)(h) of the Act since while the |atter provision
states that a person in a position of managenent is outside the purview of the
Act, it is contended by counsel for the respondent that the forner provision

i ncl udes a person in nanagenent al so since the word \023whoever\024 is very

wi de.

13. Since section 30 is also part of the Act, hence prina facie it seens that
a Managi ng Director does not come within the purview of 'the Act in view of
section 3(1)(h). It prima facie seens that only persons not in a position of
managenment will come within the purview of the Act, -and hence they al one

can be penalized under Section 30. |If persons in a position of nanagenent

are also intended to be penalized then that will require an anmendment to the

Act, in particular Section 3(1)(h) thereof. The Court cannot anend an Act of

the legislature, and cannot fill up a casus omni ssus.

14. However, | amnot expressing any final opinion on the nerits of the

matter, and it is left open for the court concerned to interpret the various
provi sions of the Act.

15. VWiile | agree with ny | earned brother, Hon\022ble Sema J. that the

power under section 482 Cr.P.C. is to be exercised sparingly, | cannot agree

with ny |learned brother that it should be exercised in the \02lrarest of the rare
cases\ 022.
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16. The expression \021lrarest of the rare cases\022 was used in connection with
Section 302 IPC to hold that death penalty should only be inposed in rarest

of rare cases vide Constitution Bench decision of this Court in Bachan

Singh vs. State of Punjab (vide para 207) AIR 1980 SC 898. In ny

opi nion, this expression cannot be extended to a petition under Section 482
Cr.P.C.. Though I agree with ny |earned brother Hon\022ble Sema J. that the

power under Section 482 Cr.P.C. should be used sparingly, yet there may be

occasi ons where in the interest of justice the power should be exercised.

17. In this connection, | would also like to refer to the situation prevailing
in the State of Utar Pradesh where due to deletion of the provision for
anticipatory bail under Section 438 C.P.C. by Section 9 of the U P. Act

16 of 1976, huge difficulties have been created both for the public as well as

for the Al ahabad Hi gh Court.

18. It may be noted that in U P. such provision for anticipatory bail has
been deleted while it continues to exist in all other States in India, even in
terrorist affected States. The result is that thousands of petitions under
Section 482 are filed every year in Allahabad H gh Court praying for stay of
arrest or for quashing the FI'R, because in the absence of the provision of
anticipatory bail many persons who are innocent cannot get anticipatory bai
even though the FIR fil ed against them may be frivolous and/or false. Even

i f such persons get regul ar bail under Section 439, before that they will have
to goto jail, and thus their reputation in society may be irreparably

tarni shed.

19. It has been held by this Court in Jogi nder Kunmar vs. State of U P.

and others AIR 1994 SC 1349 (vide para 24) that \023No arrest can be made
because it is lawful for the Police Oficer to do so. The existence of the
power to arrest is one thing and the justification for the exercise of it is quite
another. The Police Oficer nust be able to justify the arrest apart fromhis
power to do so. Arrest and detention in police |ock up of a person can cause

i ncal cul able harmto the reputati on and self esteemof a person. No arrest

can be nade in a routine manner on-a nere allegation of conm ssion of an

of fence made agai nst a person. It would be prudent for a Police Oficer in

the interest of protection of the constitutional right of a citizen and perhaps
in his own interest that no arrest should be made wi'thout a reasonable

sati sfaction reached after sone investigation as to the genuineness and bona
fides of a conplaint and a reasonable belief both as to the person\022s
conplicity and even so as to the need to effect arrest. Denying a person of
his liberty is a serious matter. The recomrendation of the Police

Conmi ssioner merely reflects the constitutional concom tants of the

fundanental right to personal liberty and freedom

A person is not liable to arrest nmerely on the suspicion-of conplicity in an

of fence. There must be a reasonable justification in the opinion of the

of ficer effecting the arrest that such arrest is necessary and justified. Except
i n heinous of fences, an arrest nust be avoided if a police officer issues
notice to a person to attend the Stati on House and not to | eave Station

wi t hout perm ssion woul d do.\024

20. In para 13 of the sane judgnment this Court has also referred to the
Third Report of the National Police Conm ssion which stated that by and

| arge nearly 60% of the arrests in the country were unnecessary or

unjustified. A so, 43.2 %of the expenditure in jails was over such prisoners
only who need not have been arrested at all

21. Despite this categorical judgnment of the Suprene Court it appears that
the police is not at all inplementing it. Wat invariably happens is that
whenever an FIR of a cognizable offence is | odged the police i mediately

goes to arrest the accused person. This is clear violation of the aforesaid

j udgrment of the Suprene Court.

22. It may be noted that Section 2(c) C.P.C defines a cognizable offence
as an offence in which a police officer may arrest without warrant. Sinmilarly
Section 41 Cr.P.C. states a police officer may arrest a person involved in a
cogni zabl e of fence. The use of the word ‘may\ 022 shows that a police officer is
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not bound to arrest even in a case of a cognizable offence. Wen he should
arrest and when not is clarified in Jogi nder Kunmar\022s case (supra).

23. Again in Section 157(1) C.P.C. it is mentioned that a police officer
shall investigate a case relating to a cognizable offence, and if necessary take
nmeasures for the arrest of the offender. This again makes it clear that arrest
is not a must in every case of a cogni zabl e of fence.

24. Because of absence of the provision for anticipatory bail in U P.

t housands of wit petitions and Section 482 Cr.P.C. applications are being
filed in the Al ahabad Hi gh Court praying for stay of the petitioner\022s arrest
and/ or quashing the FIR _ This is unnecessarily increasing the work | oad of

the H gh Court and adding to the arrears, apart fromthe hardship to the

public, and overcrowding in jails.

25. The right to liberty under Article 21 of the Constitution is a valuable
right, and hence should not be lightly interfered with. It was won by the
peopl e .of Europe and Anerica after trenmendous historical struggles and
sacrifices. One is rem nded of Charles D cken\022s novel ‘A Tale of Two
Cities\022 in which Dr. Manette was incarcerated in the Bastille for 18 years on
a nere lettre de cachet of ‘a French aristocrat, although he was innocent.

26. In Ghani vs. Jones (1970) 1 QB. 693 (709) Lord Denni ng observed
\023A man\ 022s 1i berty of movement i's regarded so

highly by the Law of England that it is not to be hindered

or prevented except on the surest grounds.\024

The above observation has been quoted w th approval by a Constitution
Bench decision of this Court in Maneka Gandhi vs. Union of India AIR
1978 SC 597 (vide para 99).

27. Despite this clear enunciation of the'|law nany people are arrested and
sent to the jail on the basis of fal se and/or frivolous FIRs.

28. In ny opinion the problemw ||l be obviated by restoring the provision
for anticipatory bail which was contained in Section 438 Cr.P.C. but was
deleted in U P. by Section 9 of U/P. Act 16 of 1976.

29. It is surprising that the provision for anticipatory bail has been del eted
in U P although it exists in all other States-in India, even‘in terrorist affected
States. | do not understand why this provision should not-exist in UP. also.

30. As pointed out in Balchand Jain vs. State of Madhya Pradesh AR

1977 SC 366, the provision for anticipatory bail was included in the Cr.P.C.
of 1973 in pursuance of the Forty First Report of the Law Conm ssion
whi ch observed: -

\ 023The necessity for granting anticipatory bail arises
mai nl y because sonetines influential persons try to
inmplicate their rivals in fal se cases for the purpose of

di sgracing them or for other purposes by getting them
detained in jail for sone days. |In recent times, with the
accentuation of political rivalry, this tendency is show ng
signs of steady increase. Apart fromfalse cases, where
there are reasonabl e grounds for holding that a person
accused of an offence is not likely to abscond, or

ot herwi se msuse his liberty while on bail, there seems no
justification to require himfirst to submt to custody and
remain in prison for sone days and then apply for bail.\024

31. Thus the provision for anticipatory bail was introduced in the C.P.C
because it was realized by Parlianent in its wisdomthat false and frivol ous
cases are often filed against some persons and such persons have to go to jai
because even if the First Information Report is false and frivolous a person
has to obtain bail, and for that he has to first surrender before the |earned
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Magi strate, and his bail application is heard only after several days (usually
a week or two) after giving notice to the State. During this period the
applicant has to go to jail. Hence even if such person subsequently obtains
bail his reputation may be irreparably tarnished, as held by the Suprene
Court in Joginder Kumar\022s case (supra). The reputation of a person is a
val uabl e asset for himjust as in law the good will of a firmis an intangible
asset. In Gta Lord Krishna said to Arjun
| EHKkf or L;
pkdhfrzej . kknfrfjP;rss
\023For a self-respecting man, death is preferable to dishonour\024
(Gta Chapter 2, Shloka 34)
32. No doubt anticipatory bail is not to be granted as a matter of course by
the Court but only in accordance with the principles laid down by the
Suprenme Court in Gurbaksh Singh vs. State of Punjab AIR 1980 SC 1632.
However, we are of the view that there nust be a provision for anticipatory
bail in UP. for the reason already nentioned above.

33. Experi ence has shown that the absence of the provision for

anticipatory bail has been causing great injustice and hardship to the citizens
of U. P.. 'For instance, often false FIRs are filed e.g. under Section 498A | PC,
Section 3/4 Dowy Prohibition Act etc. O ten aged grandnothers, uncles,

aunts, unmarried sisters etc. are inplicated in such cases, even though they
may have nothing to do with the of fence. Sonetimes unmarried girls have

to goto jail, and this may affect their chances of marriage. As already
observed by ne above, this is in violation of the decision of this Court in
Jogi nder Kumar\022s case (supra), and the difficulty can be overcone by
restoring the provision for anticipatory bail-.

34. Mor eover, the Allahabad H gh Court is already over-burdened wth
heavy arrears and overloaded with work. This load is increasing daily due to
the absence of the provision for anticipatory bail. In the absence of such

provi si on whenever an FIRis filed the accused person files a wit petition or
application under Section 482 C.P.C.and this has resulted in an
unmanageabl e burden on this Court. ~ Alsojails in U P. are overcrowded.

35. The Al | ahabad H gh Court had on several occasions requested the
State Governnent to issue an Ordinance i mediately to restore the
provision for anticipatory bail, (e.g. in Vijay Kumar Verna vs. State of

UP., 2002 Cr.L.J. 4561) but all its requests seemto have fallen on deaf ears.
It seens that there is an inpression in sone quarters that if the provision for
anticipatory bail is restored crines will increase. In ny opinion this is a
speci ous argunment, since it has not nmade nuch difference to the crinme

position in the States where the provision for anticipatory bail exists, even in
terrorist affected States. No doubt the recomendation of a Court is not

bi nding on the State Governnent/State Legislature but still it should be
seriously considered, and not sinply ignored. The Court usually makes a
recomendati on when it feels that the public is facing sone hardship. Such
recommendati on shoul d, therefore, be given respect and serious

consi derati on.

36. I, therefore, nmake a strong reconmendation'to the U. P. Gover nnent
to imediately issue an Ordinance to restore the provision for anticipatory
bail by repealing Section 9 of U P. Act No. 16 of 1976, and enpowering the
Al | ahabad Hi gh Court as well as the Sessions Courts in UP. to grant
anticipatory bail

37. In this connection | may al so refer to the decision of the Seven Judge
Full Bench of Allahabad H gh Court in Sm. Anmarawati and another vs.

State of U P. (2005 Crl. L.J. 755) in which the Full Bench has mentioned

that the Sessions Judge while considering a bail application under Section

439 Cr.P.C. can grant interimbail till the final disposal of the bai
application subsequently. This will enable innocent persons to avoid going

to jail pending consideration of their bail application

38. I aminformed that despite this Seven Judge Full Bench judgment
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whi ch has clearly nentioned that a Sessions Judge can grant interimbail, the
Session Courts in U P. are ignoring the said judgnent and are not granting
interimbail pending disposal of the final bail application even in appropriate
cases. This is wholly inmproper. Decisions of this Court and of the Hi gh

Court must be respected and carried out by the sub-ordinate courts

punctual ly and faithfully. It is, therefore, directed that Amarawati\022s case
(supra) nust be inplenented in letter and spirit by the Sessions Courts in

U.P. and in this connection the Registrar General of Allahabad H gh Court

will circulate letters to all the District Judges in U P. along with a copy of
this judgnment to ensure faithful conpliance of the decision of the Full Bench
deci sion of the H gh Court in Amarawati\022s case (supra).

39. The Secretary General of this Court shall send a copy of ny judgnent

to the Chief Secretary, Hone Secretary and Law Secretary of U P. as well as

to the Registrar General of Allahabad Hi gh Court and also to the

President/ Secretary of Allahabad Bar Association and the All ahabad Hi gh

Court Advocates\ 022 Association as well as Qudh Bar Association, Lucknow
forthwith. A copy shall also be sent to the Chief Secretary, Home Secretary

and Law Secretary of all State Governnents/Union Territories in India who

shal | direct all officials to strictly comply with the judgnent of this Court in
Jogi nder Kumar\022s case (supra)-.




