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ACT:
Debt or and Creditor--Power of attorney coupled with
endor senent on bi'l | by debt or in favour of

creditor--Equitable /assignment of future debt--If valid.

HEADNOTE:

The appellant-Bank, agreed to finance the contracts
undertaken by M and to advance noni es agai nst his bills for
supplies wunder the contracts. For the purpose of ‘carrying
out this arrangenent M executed an irrevocable power of

attorney in favour of the appellant authorising the latter
to receive all nonies due or to becone due to Min  respect
of pending or future contracts. Mnmade a bill, endorsed it

in favour of the appellant for collection, and handed it
over to the appellant for collection. Before the appellant
recei ved the paynment, the anmount under the bill was attached
by the first respondent in execution of a nopbney decree
obt ai ned by himagainst M The appellant filed a suit for a
declaration that he was the assignee of the bill and the
first respondent had no right to attach it. The suit -was
decreed, but in appeal, the Hi gh Court dism ssed the “suit.
In appeal, on certificate, this Court:
HELD: The appeal must be al |l owed.

The power of attorney coupled with the endorsenent on

the bill was a clear engagenment by Mto pay the  appellant-
Bank out of the nonies receivable under the bill and
amounted to an equitable assignment of the fund by way of
security. The obvious intention of the parties was to

provide protection for the lender and to secure repaynment of
the loans. Wth that object in view the |ender was
authorised to receive paynment of the |loans. As the | ender
had an interest in the funds the power of attorney was
expressed to be irrevocable. [597 D, H]

There can be a valid equitable assignment of future.

debt s. A pay order is revocabl e mandate. It gives the
payee no interest in the fund. An assignnment creates an
interest in the fund and is not revocable. Read in the

light of the power of attorney the endorsenment on the bil

created an interest in a specific fund and was irrevocable.
There was thus a sufficient equitable assignnent of a
specific fund in favour of the appellant-Bank. [598 H, 599
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Bl
Loonkaran Sethiya v. State Bank of Jai pur, [1969] 1

S.CR 122 foll owed. Pal mer v. Carey [1926] A.C. 703 at
706; Tailby v. Oficial Receiver, [1888] 13 A C 523,
appl i ed, Jagabhai Lal lubhai v. Rustanmji Nauserwanji,

[1885] I.L.R 9 Bom 311, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 133 of 1965.

Appeal fromthe judgnent and decree dated February 17,
1962 of the Madhya Pradesh Hi gh Court in First Appeal No. 89
of 1959.
LI 3 Sup. Cl/68--7
596
S.N. Anand, for the appellant.
S.S. Shukla, forlegal representatives for respondent No. 1.
B.C. Msra and MV. Goswami, for respondent No. 2.
The Judgrment of the Court was delivered by

Bachawat, J. MR Ml hotra was working as a contractor
tothe mlitary and other authorities. He needed funds for
the execution of his contracts. The appellant-Bank formerly
known as the Bharat Bank Ltd., agreed to finance the
contracts and to /advance nonies to Ml hotra against his
bills for supplies wunder the contracts.” For the purpose of
carrying out this arrangenent Mal hotra execut ed an
i rrevocabl e power of ‘attorney in favour of the appellant on
July 13, 1946. The power of attorney recited: "Wereas we
are working as contractors to the Governmentin its various
departnments and have entered into certain contracts and will
in future enter into other contracts and whereas an
agreenment dated 13-7-1946 has been nade between us and the
Bharat Bank Ltd., in pursuance of whichthe attorneys have
agreed to finance contracts and to advance us suns of npney,
agai nst supply bills for paynents to be received by us under
the contracts issued by the( Governnent in vari ous
departnents on conditions nentioned therein; and whereas we,
for the purpose of carrying out the ternms of the said
arrangenent nore effectively and to secure the interest of
the attorneys are desirous of appointing the Bharat Bank
Ltd., as our lawful attorneys in all matters relating to the
receipt of all paynents under the contracts nade or to be
nmade hereafter." The docunent appointed the appellant to be
the attorneys of Malhotra "to present and submit  supply
bills regarding our contracts to the proper officer and/or
authority of the Governnment Departments concerned; to obtain
cheques for sums payable to us under the contracts directly
in their own name or in our nanes in paynent of such  bills
or other amounts and to cash and to recei ve-the anount
thereof and appropriate such receipts towards  and in
repaynent of the advances nmade or to be made hereafter and
all other nmonies due fromus to the attorneys in any account
what soever.” The appel | ant was al so authorised to sue
for, recover and receive the nmonies due in connection wth
the contracts with the approval of MalLhotra, to conduct and
defend proceedings in consultation with him and to take
steps in his name and on his behalf. Ml hotra pronised and

declared that "all powers hereby granted are and shall be
irrevocable as long as any clains of the attorneys against,
us whether for principle, interest, <costs, charges or
ot herwi se remai n outstanding and unpaid." Intimation of the
power of attorney was given by the appellant to the nilitary
aut horifl es. On July 19, 1948 Mal hotra nmade out a bill on

the mlitary authorities for Rs. 49,633/8/7- then due to him
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in respect of his supplies under the contracts during 1945-
46 and handed over

597

the bill to the appelLlant for collection. On the bill,
Mal hotra nade, the follow ng endorsenment: "Please pay to
Bhar at Bank Ltd.,Jabal pur.” The appeLlant sent the bil
to the mlitary authorities for paynent. Bef ore the
appel l ant received the paynent, the anmount due under the
bill was attached by Takhatrmal in execution of a noney

decree obtained by himagainst Malhotra. The appell ant
filed objections in the execution proceedings. On Septenber
11, 1952 the objections were dismssed. On Decenber 12,
1952 the appellant filed a suit in the court of the 1st
Additional District Judge, Jabal pur, against Ml hotra and
Takhat mal asking for a declaration that the appellant was an
assignee of the bilLl and that Takhatmal had no right to
attach it. The Trial Court held that the appellant was the

assignee of the bill and decreed the suit. Takhatmal filed
an appeal against the decree. The High Court of Madhya
Pradesh ‘allowed the appeal and dism ssed the suit. The

present appeal has been filed by the plaintiff after
obtaining a certificate fromthe H gh Court.

The sole questionin thi's appeal is whether the power of
attorney dated July 13, 1946 coupled with the endorsenent on
the bill dated July 19, 1948 anpbunts ‘to an equitable
assi gnment of the nonies due under the bill in favour of the
appel | ant . There are many deci sions-on the question as to
what constitutes ‘an equitable assignnent. The |aw on the
subj ect admts of 'no doubt. ~In Palmer v. Carey(1l) Lord
Wenbury said :--

"The | aw as to equitable assignment, as
stated in Rodick v. Candell (1. DM & G 763,
777, 778) is that: The extent of the principle
to be deduced is that an agreenment between a
debtor and a creditor that the debt ow ng
shal | be paid out of a specific fund coming to
the debtor, or an order given by a debtor to
his «creditor upon a person ow nhg noney or
hol ding funds belonging to the giver of the
order, directing such person to pay such funds
to the creditor, will create a valid equitable
charge wupon such fund, in other words, wll
operate as an equitable assignnent of the
debts or fund to which the order refers."
In construing the power of attorney it is necessary, to bear
in mnd that the relationship of the two parties, Ml hotra
and the Bank was that of borrower and | ender and-t hat t he
docunent was brought into existence in connection wth a
proposed transaction of financing of Malhotra’ s  contracts.
The | oans were to be advanced by the Bank against Ml hotra’s
bills for supplies under the contracts. The obvi ous
intention of the parties was to provide protection for the
lender and to secure repaynent of the Iloans. Wth  that
object in viewthe | ender was authorised to receive pay-
(1) [1926] A.C. 703 at 706.
598
nment of the bills and to appropriate the receipts towards
repaynent of the loans. As the |ender had an interest in the
fundS the power of attorney was expressed to be irrevocable.
On a proper construction of the docunent the concl usion i s
irresistible that there was an agreenent between the | ender
and the borrower that the debt owing to the | ender would be
paid out of a specific fund of the borrower in the hands of
the Governnent authorities. The power of attorney coupled
with the endorsement on the bill dated July 19, 1948 was a
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clear engagenent by Mal hotra to pay the appellant Bank out
of the nonies receivable under the bill and anpbunted to an
equi tabl e assignmen of the fund by way of security.
The guestion whether a docunment anounts to an
equi tabl e assignment or not is primarily one of construction
but we may nmention a few decisions which throw |[ight on

the matter. Jagabhai Lallubhai v. Rustanji Nauserwanji (x)
the Bonbay High Court held that an agreenent to finance the
borrower and a power of attorney of even date to receive the
noni es due to the borrower under certain contracts had the
effect of an equitable assignnent of the funds. In
Loonkaran Sethiya v. State Bank of Jaipur(2) this Court held
that a power of attorney authorizing a | ender to execute a
decree then passed in favour of the borrower or which night
be passed in his favour-in a pending appeal and to credit to
the borrower’s account the nonies realised in execution of
the decree anmpunted to an equitabl e assignment of the funds.

In the last case the Court held that there was no
transfer 'of the .decree, or of the claim which was the
subj ect-matter of the pending appeal as the borrower
continued to be the owner and the Ilender was nerely
aut horised to act as hi s agent. Nevertheless the Court held
that the power O attorney anobunted to a binding equitable
assi gnment . An actionable claimnmay be  transferred under
s. 130 of the Transfer of Property Act. \Were a docunent
does not anobunt to a transfer within s. 130 it nmay apart
from and independently of the section operate as an
equi t abl e assi gnment ‘of the actionable claim

In the present case the power of attorney authorised the
appellant to receive all nobnies due or to “beconme due to
Mal hotra in respect of pending or future contracts with the
government authorities. Counsel argued that there was no
engagenent to pay out of specific fund and therefore there
was no assignnent. W find no substancein the contention
There can be a valid equitable assignnent of future debts,
see Tailby v. Oficial Receiver(3). As and when the debt
cones into existence it passes to the assignee,
(1) [1885] I.L.R 9 Born. 311
(2) [1969] 1 S.C R 122.
(3) [1888] 13 A.C. 523.
599

As a matter of fact when the debt due to Ml hotra cane

into exi stence, he specifically appropriated it for _paynent

to the appellant. On July 19, 1948 he made out a bill for
the nonies then due to himand endorsed on.it: "Please pay
to Bharat Bank Ltd., Jabal pur." The bill wth the

endorsenent was sent to and acknow edged by the nmilitary
authorities. Counsel submtted that this docunent was a pay
order. Now there is an essential distinction between a pay
order and an assignnent. A pay order is a revocable
nmandat e. It gives the payee no interest in the “fund. An
assignment creates an interest inthe fund and i's not
revocable. Read in the light of the power of attorney the
endorsenent on the bill dated July 19, 1948 created an
interest in a specific fund and was irrevocable. There was
thus a sufficient equitable assignment of a specific fund
in favour of the appellant. The High Court was in error
in holding that there was no equitabl e assignment.

In the result, the appeal is allowed, the decree passed by
the Hi gh Court is set aside and the decree passed by the 1st

Additional District Judge, Jabalpur, is restored. The
respondents who are the legal representatives of Takhat nal
shall pay out of his assets in their hands the costs of

this appeal as also the costs in the courts bel ow.
Y. P. Appeal al | owed.
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