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In this group of 17 appeals by special |eave, the
Commi ssioner of Income Tax, Kanpur has brought in challenge
the judgnent and order dated 20th February 1975 of the
Al | ahabad High Court in Income Tax References Nos. 18 of
1973 and 715 of 1972. Respondent - Kamla Town Trust - is the
conmon respondent in all these appeals. As commpbn questions
of law and fact are involved between the very sane parties
in all these appeals, the appeals were heard together and
are being disposed of by this comon judgnent.

The conmmon respondent, Kama Town Trust, was assessed
to income tax for the relevant assessnent years 1949-50 to
1965-66. These assessnment orders gave rise to hierarchy of
appeal s under the Incone Tax Act which ultinmately cul minated
into 17 inconme tax Appeals by the assessee before the Income
Tax Appellate Tribunal, Allahabad Bench, Allahabad. The
common question in the appeals before the Tribunal was
whet her for the relevant assessnent years the respondent-
assessee was entitled to exenption from paynent of incone
tax as per the provisions of Section 4(3)(i) of the Income-
tax Act, 1922 (hereinafter referred to as the '1922 Act’),
and under Section 11 read with Section 2(15) of the lncome-
tax Act, 1961 (hereinafter referred to as the "1961 Act’) in
so far as they applied to the rel evant assessnent years. The
I ncome Tax Appel | ate Tri bunal di smi ssed respondent -
assessee’s appeals for assessnent years 1949-50 to 1955-56
but it allowed respondent-assessee’ s appeals for assessnent
years 1956-57 to 1965-66 subject to the rider that the
income derived fromthe trust property by the assessee wl|l
be exenpt only within the limt permssible under Section
11(1)(a) of the 1961 Act to the extent to which the incone
so accumul ated is not in excess of 25%of the income from
trust property or Rs.10,000/- whichever is higher, after the
1961 Act canme into force. In other words the rider applied
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to the assessnents for the years 1962-63 to 1965-66. As both
the Revenue and the assessee were partly aggrieved by the
af oresaid comon order of the Tribunal, they sought
reference of the questions, ventilating their grievances
under Section 256(1) of the 1961 Act. The Tribuna
accordingly granted these reference applications under
Section 256(1) and referred the following questions for
opi nion of the High Court. At the instance of the
respondent - assessee two questions were referred for the
opi ni on of the H gh Court:
<SLS>
"(1) Whether on the facts and in the circunstances of the
case the Tribunal was justified in holding that the assessee
was not a public charitable trust and its incone was not
exenpt under Section 4(3)(i) of the Incone Tax Act, 1922,
for the assessnment years 1949-50 to 1955-567?
(2) Whether on the facts and ~in the circunstances of the
case the Tribunal was legally correct in holding that the
second rectification decree dated 10th May 1955, in suit
no. 163 of 1954 operates prospectively from the assessnent
year 1956-57 -and does not have the effect of rectifying the
deed of trust dated 27th Cctober, 1941, as fromthe date of
its execution."
<SLE>

Wiile at the/instance of Revenue the Tribunal referred
five questions as under
<SLS>
"(a) Whether on the facts and in the circunstances of the
case the Tribunal was right in~ holding by following the
deci sion of the Allahabad H gh Court in the case of Ms J.K
Hosi ery Factory v. Conmi ssioner of Incone Tax, 81 I.T.R 557
that even the unanended clause 3(19) of the Menorandum of
Associ ation of the settlor conpany viz., Ms J.K. ' Cotton
Spinning & Waving MIIs Co. Ltd., enpowered the company to
create a public charitable ‘trust and the insertion of sub-
section (22) in clause 3 of the Menorandum of Associ ation by
the conpany was a matter of abundant caution?
(b) Whether on the facts and in.the circunstances of the
case, it is open to the Revenue to take the objection in
these proceedings that the second rectification suit no.163
of 1954 was barred by section 11 and Order 2, rule 2 of the
Code of Civil Procedure?
(c) Whether on the facts and in the circunstances of the
case, the Tribunal was |legally correct in holding that the
objects and activities of the trust fell objects and
activities of the trust fell within the first linb of the
definition of charitable purpose in section 2(15) of the new
Act and the residuary clause thereof 1is not attracted for
the assessnment years 1962-63 to 1965-667
(d) Whether on the interpretation of the various clauses of
the trust deed even as anended by the second rectification
decree dated 10.5.1955, the trust is void for uncertainty
and was not a public charitable trust?
(e) Whether on the facts and in the circunstances of the
case the Income Tax O ficer was entitled to go behind the
civil court decree dated 10.5.1955 in suit No.163 of 1954
and adjudge the validity of the rectification?"
<SLE>

The Division Bench of the H gh Court after hearing the
rival contentions canvassed by the parties answered all the
referred questions in favour of the respondent-assessee and
against the Revenue. It is under these circunstances that
the Revenue through Conmissioner of Inconme Tax, Kanpur
havi ng obtai ned special |eave to appeal has preferred these
17 appeals. It may be noted at the outset that though the
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Revenue lost on all the referred seven questions before the
Hi gh Court, in the present proceedings at the stage of fina
hearing Dr. Gauri Shankar, |earned senior counsel for the
appel | ant - Commi ssi oner  of I ncone Tax hi ghli ghted the
grievance of the Revenue centering round the answers of the
H gh Court on sonme of the referred questions. The grievance
hi ghli ghted on behalf of the Revenue by Dr. Gauri Shankar
centered round the answers of the High Court to Questions
Nos. 1 and 2 referred on behalf of the assessee-respondent
as well as answers of the High Court on Questions Nos. (d)
and (e) referred on behal f of the Revenue.

Before proceeding to deal wth the main subm ssions
canvassed by | earned 'seni or counsel for the Revenue
centering round the answers of the Hgh Court on the
af oresaid questions and the rival contentions canvassed by
| earned senior counsel Shri. Verma for the respondent-
assessee in support of these answers, it will be apposite to
have a ~Took at the relevant background facts leading to the
present proceedi ngs-

Background facts

The assessee is a trust created by a trust deed dated
27.10.1941 executed between Ms. J.K Spinning & Waving
MIlls Co. Ltd., Kanpur (hereinafter called 'the conmpany’) of
the one part and /Sir Padanpat Singhania, Lala Kailashpat
Si nghania and Lala Laxm pat Singhania (hereinafter called
"the trustees’) of the other part. The conpany was
regi stered under the provisions of the |Indian Conpani es Act
7 of 1913 with its registered office at Cawnpore in U P. The
objects of the trust deed in-its original formshow that it
was created with a viewto construct a settlenent or col ony
for their workmen together with amenities in the shape of
hospitals, schools, tenples, nosques, recreation places and
for such other works directly concerning the anenities of
wor kmen. The conpany made an application to the | nprovenent
Trust, Kanpur for demising to it two tracts of Jland in
Kanpur at concessional rates. The | nprovenment Trust dem sed
one plot of land to the conpany for constructing the col ony
with an extra plot of land for the purpose of constructing a
Water Punp Station by an indenture dated 19.10.1936 for a
consi deration of Rs. 43,700/-. Another plot of ~land was
dem sed by the Inprovenent Trust to the —conmpany by an
indenture dated 2.2.1938 for a consideration of Rs.26, 300/~
for constructing an office for the said settlenent. Both
these plots were demised to the conpany ~at concessiona
rates for the welfare of worknen. The conpany transferred
both the plots by the said trust deed of 27.10.1941 to the
trustees for effectuating its object of settling these plots
upon the charitable trust thereinafter nmentioned in the
deed.

W will deal with the relevant recitals in‘the Trust
Deed, in details, at an appropriate stage in latter part of
this judgment. Suffice it to state at this juncture that one
of the objects of the trust, as nentioned in paragraph 2(b)
of the Trust Deed of 1941 was as under
<SLS>
"To erect, establish, equip, furnish, fit, maintain and
repair on the said two plots of land, and any land that nay
hereafter be acquired by the Trust.

(1) residential quarters, chaws or buildings for the
wor kmen and staff and other enployees of the Conpany or
other allied concerns under the managenment or in which the
Directors of the Company may for the tine being be
interested and for their respective fanmlies and dependents
and for such other skilled and unskilled workmen craftsmnen
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traders nerchants technical or professional nen whom the
trustees may permit to reside or work in the said two plots
with a viewto supply their needs and requirenents or to
render them services or to cater to their wants conforts
conveni ences and amenities.”

<SLE>

Later on the Settlor Conpany filed a suit being suit No. 40
of 1945 in the Court of Civil and Sessions Judge, Kanpur
under Section 31 of the Specific Relief Act, 1877 for
rectification of the Trust Deed so as to bring it in
conformity with its real intention to create a public
charitable trust. It was alleged in the plaint that having
regard to its Menorandum of Association, the Settlor Conpany
intended to settle the properties nentioned in the Trust
Deed and transfer them to the trustees for the purposes of
creating a public charitable trust including the benefits of
its own enployees, but the operative part of the Trust Deed
was found to be l'ess conprehensive than what was intended by
the parties theretoat the tine when instructions were given
for preparing a draft of the sanme and when they executed the
Deed of Trust. The Settlor Conpany  further alleged that
through a nmisunderstanding on the part of the draftsnman and
through a nutual mstake the Deed of Trust did not truly
express their intention. It was asserted that the rea

intention of the parties was to create a public charitable
trust, but the Conpany was advised that it was doubtfu

whet her the Trust Deed on a strict construction thereof
m ght not exclude from its benefits the rest of the public
apart fromthe enpl oyees of the conpany and residents of the
said settlenent. In order to give effect to the said
intention the conmpany subnitted that certain anmendnents by
way of rectification of the deed should be nade in the
hject Cause 2 of the Trust Deed. The | earned Civil Judge
by his judgment dated 18th August 1945 ordered the Deed of
Trust to be rectified as prayed for in the Plaint. W wll
refer to the relevant rectified paragraphs of the Trust deed
as per the aforesaid order of  the Cvil Court a little
| ater.

The Deed of Trust of 1941 as rectified in 1945 became a
subject matter of interpretation by the Appellate |ncone Tax
Tri bunal and Hi gh Court of Allahabad in the case of J.K
Hosiery Factory v. Comm ssioner of Incone Tax, U P. (1971)
81 I.T.R 557. In the said partnership the respondent-
assessee trust happened to be a partner. The Hi gh Court held
the rectification decree passed by Cvil Court to be'valid
and further held that it was not possible for the | ncone Tax
Oficer to question the validity of the rectification on the
ground that conditions for grant of rectification did not in
fact exist. However, it was further held that the objects of
the Trust Deed as rectified in 1945 did not create a public
charitable trust and on an analysis of the object clause
2(b) (i) of the Trust Deed held that it being a mxture of
charitable and non-charitable objects, could not be treated
to be creating a public charitable trust.

In the neanwhile the Settlor Conpany had fil ed another
suit being suit No.163 of 1954 in the Court of First G vi
Judge, Kanpur for further rectification of the Trust Deed.
It was reiterated in the plaint that the real intention of
the Settlor Conmpany was to create a public charitable trust
for the benefit of the public in the city of Kanpur and the
surrounding areas particularly, the nenbers of the working
class including the worknmen enployed in the plaintiff
conpany, but in their capacity as nenbers of the working
class. The intention, it was repeated, was to create the
said trust wholly and exclusively for charitable objects and
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purposes. It was alleged that the trustees had, in fact,
been giving the benefit of the trust to the nenbers of the
public and no part of the trust noneys had, at any tine,
been used for a non-charitable or non-religious object or
purpose. It was contended that the said Deed of Trust even
as rectified was |less conprehensive than what was intended
by the parties thereto at the tinme when instructions were
given for preparing a draft of the sanme and when they
executed it and the Settlor Conpany was advised that it did

not truly express the intention of the parties. It was
prayed that the rectifications sought for be allowed so as
to bring it in conformty with the real intention of the

parties. In the said suit besides the trustees two persons
interested in the trust 'were inpleaded as defendants in
their representative capacity after the service of a public
noti ce under Oder 1 Rule 8 of the Code of Civil Procedure.
The Civil Judge, ~ Kanpur by ~judgment and decree dated
10.5.1955 decreed the suit. By the second rectification
decree certain rectifications were nmade in the Preanble of
the Trust. Deed and in paragraphs 1 .and 2 of the Trust Deed.
At an appropriate stage in latter part of this judgnent we
will deal with these rectified clauses inserted in the Trust
Deed in 1955.

The jurisdictional Income Tax Oficer issued notices
under Section 34 of 1922 Act and Section 148 of 1961 Act for
the rel evant assessnent years to the assessee-trust alleging
that the inconme had escaped assessnent for the relevant
years. In response to the said notices the assessee filed
"NIL" returns for all the assessnent years under reference.
The contention of the trust before the Income Tax O ficer
was that it was a public charitable trust and, therefore,
its incone was exenpt from incone tax. The Incone Tax
Oficer rejected this contention as discussed in his earlier
assessment order for the assessment year 1948-49. He stated
that in the earlier assessnent order, he had cone to a clear
conclusion that the trust was a private trust for the
benefit of the enployees only and was not at all exenpt from
tax. Wth regard to the rectifications nade by the decrees
of the Civil Court, the Incone Tax Oficer held that the
trust was originally created for the benefit of the settlor
conpany and the objects of the trust could not be altered
subsequently unless the trust was revoked for which there
was no power under the Deed. The incone from it was,
therefore, assessed to tax. He relied on the decision of the
Calcutta High Court in re. Mercantile Bank of India (Agency)
Ltd. (1942) 10 I.T.R 512 and held that a trust ~for the
benefits of its enployees and nenbers of the staff is not a
charitable trust.

Respondent - assessee preferred appeals to the Appellate
Assi stant Conm ssi oner. The Appellate Assistant Conmi ssioner
di smissed all the appeals of the respondent. It -is under
these circunstances that the respondent-assessee approached
the I ncone Tax Appellate Tribunal as noted wearlier. The
assessee partly succeeded while the Revenue al so succeeded
in part before the Incone Tax Tribunal and that is how seven
guestions cane to be referred to the Hgh Court wunder
Section 256(1) by the Tribunal, two at the instance of the
assessee and five at the instance of the Revenue and which
cane to be wholly decided in favour of the respondent-
assessee as already noted earlier
Ri val Contentions

Learned senior counsel Dr. Gauri Shankar raised the
foll owi ng contentions in support of these appeals :

(1) The second rectification in the year 1955 as
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decreed by the Cvil Court was wthout jurisdiction as in
substance by the so-called rectification a new Trust Deed
was sought to be substituted, which was beyond the powers of
the Givil Court.

(2) The condi tion pr ecedent f or i nvoki ng t he
jurisdiction of the Cvil Court under Section 26 of the
Specific Relief Act of 1963 or wunder Section 31 of the
earlier Act that there should be nutual nistake on the part
of parties to the document was absent in the facts of the
present case and consequently the Civil Court had no
jurisdiction to grant such rectification.

(3) The rectification decree was in personamand not in
remto which Revenue was not a party and, therefore, it was
not binding on the Incone Tax authorities.

(4) Even assuming that Rectification Order of 1955 was
validly nade, it would operate only prospectively and could
not have any retrospective effect. This subm ssion was made
for challenging the answer to Question No. 2 posed for
consi derationof the High Court at the instance of the
respondent - assessee.

(5) Even after the rectification of 1955 the Trust Deed
as rectified did not createany public charitable trust
entitling the respondent-assessee to claim incone tax
exenption under the rel evant provisions of 1922 Act as well
as 1961 Act as applicable to the concerned assessnent years.

(6) The entire Trust Deed as originally executed and as
twice rectified in 1945 and 1955 was nerely a colourable
device on the part 'of the three nmain trustees Singhania
brothers who held partnership interest in the firmof J.K
Hosiery Factory but —went out as partners of the said
partnership and entered by the back door assuming the garb
of the trustees of respondent-trust which becane a partner
in the sanme partnership firmclainng income tax exenption
Consequently such a colourable device on the part. of the
respondent shoul d not be countenanced.

Shri Verma, |earned senior counsel for the respondent-
assessee on the other hand (conbatted the aforesaid
contentions of |earned senior counsel for the Revenue and
submitted that even for the assessnment years 1949-50 to
1955-56 wherein the rectified Trust Deed of 1945 prior to
its further rectification in 1955 was holding the field, it
was a trust for public charitable purposes and consequently
even apart from the retrospective ef f ect of t he
rectification in 1955, the respondent-asessee was entitled
to claim exenption from paynent of incone tax for these
rel evant years. However, so far as the answer to Question
No. 2 referred for the opinion of the H gh Court at the
instance of the respondent-assessee was concerned, . Shri
Vernma fairly stated that he was not supporting the / said
answer and that he was conceding that 1955 rectification of
the Trust Deed had only prospective effect.

Shri Gauri Shankar, |earned senior counsel for the
Revenue in Rejoinder submitted that 1945 rectification did
not create a public charitable trust. He, however, fairly
stated that as there was no clear indication from the
judgrment of the High Court about any col ourable device on
the part of the assessee or its trustees underlying the
creation of trust he was not pressing that point any
further.

In the light of the aforesaid rival contentions the
battle lines are clearly drawn between the contesting
parties wherein the first five contentions canvassed on
behal f of the Revenue by Dr. Gauri Shankar will have to be
exam ned and the sixth and the |ast contention which arises
for consideration in the light of the additional contention
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of learned senior counsel Shri Verma for the respondent,
nanely, whether the rectification of 1945 created a public
charitable trust or not, will also fall for deternination

We shall now deal wth the aforesaid six contentions
canvassed for our consideration seriatim
Contention No.1

So far as jurisdiction of the Civil Court to grant
rectification of the Trust Deed is concerned the rel evant
provision is found in Section 26 of the Specific Relief Act,
1963 which had succeeded the prior Specific Relief Act of
1877. Under the earlier Act an anal ogous provision was found
in Section 31 of the Act. As per these provisions a suit
could be filed bef ore conpet ent G vil Court for
rectification of an instrument when through fraud or a
mut ual m stake of the parties a contract or other instrunent
inwiting does not express their real intention. It is
obvious that a Trust ~Deed is 'not a contract in the strict
sense of /theterm but it would certainly be covered by the
expression ' ot her instrument in witing . It coul d,
therefore, not be urged with any enphasis that conpetent
Cvil Court which was approached by the Settlor Conpany for
rectification of the instrunent of trust, was not having
requisite jurisdiction to entertain such proceedi ngs.
However, Dr. Gauri Shankar, |earned senior counsel for the
Revenue pitched his faith on a decision of the Andhra
Pradesh High Court in the case of Trustees of HE H the
Ni zami s Pilgrimage Mney Trust v. Conm ssioner of Walth-Tax
(1988) 171 1.T.R 323. |In that case the trustees of H E H
Ni zamis Pilgrimge Mney Trust ~had applied to the Chief
Judge, City Civil Court, Hyderabad, under Section 34 of the
Indian Trusts Act, 1882 seeking his opinion, advice and
directions with respect to the utilisation of the inconme of
the trust fund in ternms of the resolution. By the said
resol ution the trustees contrary to the objects of the trust
had resolved to utilise the income of the trust fund for
charitable purposes in India when the settlor had clearly
laid down in the Trust Deed that the trust fund and unspent
accunul ations, if any, were to be utilised for religious or
charitabl e objects at Hedjaz and/or lrag. It was, therefore,
held that the resolution of the trustees was invalid and the
order of the Chief Judge permitting the trustees to spend
the trust income in India was equally inoperative and
without jurisdiction. It was also held that the Trust Act
applied only to private trusts and not to public trusts. And
that after the death of the settlor, the trust had becone a
public trust. Moreover, Section 34 of the Trust Act provided
only for a sumnmary enquiry and order wth (respect to
managenent or administration of the trust property  other
than questions of detail, difficulty or inportance.” W fai
to appreciate how the aforesaid decision can be  of any
assistance to the | earned senior counsel for the Revenue in
the present case. On the facts of the case before Andhra
Pradesh H gh Court the City CGvil Court, Hyderabad, had no
jurisdiction under Section 34 of the Trust Act to bring
about any changes in the objects of trust which had becone a
public trust. On the facts of the present case Section 31 of
1877 Act (Specific Relief Act) or the corresponding
provisions of Section 26 of 1963 Act could be effectively
i nvoked for rectification of the instrunent of trust. Such a
court does not suffer from any i nher ent I ack of
jurisdiction, like the City Civil Court in the Andhra
Pradesh case which had no such jurisdiction under Section 34
of the Indian Trusts Act. The first contention nmust,
therefore, be rejected.
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Contention No. 2

So far as this contention is concerned it was
vehenmently contended by |earned senior counsel for the
Revenue that Civil Court will get jurisdiction to entertain
rectification proceedings provided any of the two conditions
precedent are satisfied, nanely, (i) through fraud; or (ii)
by mutual mistake of parties the instrunment in witing does
not express real intention of parties. So far as fraud is
concerned it is not the case of anyone that either party to
the instrument had committed any fraud. In fact the | earned
seni or counsel went to the extent of submitting that there
are not two parties in . an instrunment of trust. It s
difficult to agree. Settlor is one party to the trust who
settles his property in trust for the benefit of others who
becorme beneficiaries and the |l egal ownership of the property
is transferred to the trustees. - Thus not only there are nore
than one party to the instrunent of trust but in fact there
would at ‘least be two nain parties, nanely, the settlor on
the one ‘hand and the trustees on the other and also there
will be the beneficiaries who wuld be indirectly third
parties to the instrunment though not being direct parties
thereto. Thus it would be alnmpst a tripartite transaction.
Dr. Gauri Shankar then -submtted that even if it is so, no
nmutual m stake was alleged in the rectification proceedings.
Even this contention cannot be accepted.” The Settl or Conpany
had clearly indicated in the rectification proceedi ngs that
the real intention 'of the settlor to create a public
charitable trust was not clearly brought out on the wordings
of the original Trust Deed and, therefore, the need to
rectify the instrunent, as neither the Settl or Conpany nor
the trustees who assuned the | egal ownership of the property
settled in trust would have agreed to the transaction in
question if it had purported not to create a public
charitable trust. It was this mutual m stake on the part of
both the parties that required rectification of the
instrunment to nmake, what was latent intention a patent one.
Even that apart it is strictly not open to the Revenue which
is not a party to the instrument to take up such a
contention about non-fulfilment of condition precedent as it
would be a fact in issue before the conpetent court which
was called upon to rectify the instrunent by either of the
parties to the instrunent. Absence of such a condition would
at the nost nmake the order erroneous and which can be
chal l enged by either of the parties to the proceedi ngs but
it will have no inpact on the jurisdiction of the Gvi
Court to pass such an order however erroneous it may appear
to be to the Revenue. At the highest such an error would
remain in the realmof error in the exercise of jurisdiction
and not an error depriving jurisdiction to the conpetent
court to entertain such rectification proceedings. In this
connection it is profitable to have a |ook at the decision
of Del hi Hi gh Court in the case of Jagdanba Charity Trust v.
Comm ssioner of Incone-Tax, Delhi (Central) (1981) 128
I.T.R 377. In that case Deed of Trust was got rectified by
the parties fromthe Civil Court. These proceedings had to
be initiated in the light of judgnent of the H gh Court
which had held that due to provisions in certain clauses of
the Trust Deed the trust was non-charitable and the trust
was not entitled to exenption under Income-tax Act and that
since the decision had created sone doubts regarding the
validity of sonme clauses of the deed it was necessary that
the deed should be rectified. The Civil Court granted a
decree and directed that the Trust Deed be rectified. The
guestion was whether such rectification order of the G vi
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Court was binding on the Incone Tax Departnent when the
assessee-trust armed with such rectification order claimed
exenption from incone tax under Section 11 of the 1961 Act.
S. Ranganathan, J., as he then was, speaking for the Del hi
H gh Court took the viewthat the word 'instrunent’ used in
Section 26 of the Specific Relief Act has a very wde
meani ng and includes every docunent by which any right or
liability is, or is purported to be created, transferred,
limted, extended, extinguished or recorded. There is no
reason to exclude a Trust Deed fromits purview A Trust
Deed is a docunent which sets out the terms of an
under st andi ng between the author of the trust and the
trustees. Though in form  the trustees are not signatories
to the instrument as drawn up, they are parties to the
instrument in a real sensefor it is on the terns of the
i nstrument that they accept office and proceed to adninister
the trust. The law obliges themto act upon the terms of the
Trust Deed and they -cannot commit a breach thereof. If a
gift deed, sale deed or prom ssory note could be within the
terns of the section, there is no reason why a Trust Deed
cannot be  rectified under Section 26. It was further held
that since there was an order of Civil Court binding on the
aut hor and the trustees, they could adninister the trust
only in ternms of the amendment directed by the Court. The
trustees were and nust be deened, fromthe beginning, to
have been wunder a |legal obligation to hold the properties
only for the object and with the powers set out in the Trust
Deed as amended.. ' Therefore, whatever might be the
correctness or otherwi se of the order passed by the G vi
Court under Section 26 of the Specific Relief Act, 1963, it
was not open to the Incone-tax Oficer to say ‘that the
trustees could admnister the trust in accordance with the
original deed and that the claim for exenption had to be
dealt with on the basis of the original deed. Nor was it
open to the Inconme-tax O ficerto say that in the relevant
accounting year, the trustees held the property subject to
the terms of the original and not the amended deed. In our
view the aforesaid decision of the Delhi High GCourt |ays
down the correct |egal position in connection wth
proceedi ngs for rectification of ‘instrunents |ike trust
deeds, initiated before conmpetent «civil courts -under the
rel evant provisions of the Specific Relief Act.

In the case of Laxminarain Lath Trust v. Comm ssioner
of Incone-tax (1988) 170 I|.T.R 375 a Division Bench of
Raj ast han H gh Court speaking through S.C. Agrawal, J., as
he then was, had to consider the question whether any
rectification of the Trust Deed which changed character of
the private trust into public charitable trust could be
relied upon before the Income Tax authorities for claimng
exenption under Section 11 of the Incone-tax Act, 1961 by
the assessee-trust. In that case the original Trust Deed
executed in August 1948 did not bring out the real intention
of the settlor to create a public charitable trust on
account of certain sub-clauses of Object Cause No. 2. It
was, therefore, felt necessary to rectify the mstake inthe
original settlenent deed so as to put on record the true
intention of the settlor and of the trust created by him It
was held by the Rajasthan Hi gh Court that it was permssible
for the settlor to clarify his intention increating the
trust under the original settlenent deed by executing the
suppl enentary deed. Even in the original deed, a discretion
had been conferred on the trustees to apply the incone of
the trust in rendering aid to persons belonging to the L
famly and it was permissible for the trustees not to apply
the incone of the trust for the said object and in fact the
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i ncome of the trust had never been applied for that object.
It could not be said that the beneficiaries under clause
2(vi), nanely, persons belonging to the famly of L, had an
enforceable right to the application of the inconme of the
assessee for the object mentioned in clause 2(vi), and in
these circunstances their consent was not necessary before
altering the terns of the Trust Deed. In any case although
the suppl ementary deed was executed in May 1958, none of the
persons belonging to the famly of L had challenged the
validity of the same in a court of law. After the execution
of the supplenmentary deed, it was not open to the trustees
to apply the funds of the assessee for non-charitable
purposes. The assessee-trust had acquired the status of a
trust wholly for charitable and religious purposes after the
amendment of the Trust Deed.in May 1958. It was entitled to
exenption under Section 11 of the Inconme-tax Act, 1961. The
doctrine of cy pres was also invoked in the said case by
observing that in respect of christie the courts apply the
doctrine ~of cy pres which envisaes that if a clear

charitabl'e intention is expressed, it will not be pernmtted
to fail “because the node, if specified, cannot be executed
and the law will substitute another node cy pres, i.e., as

nearly as possible to the node specified by the donor. The
said doctrine is applied on the principle that the court
would lean in favour of <charity and where a genera
charitable goal is projected and particular objects and
nodes are indicated, the court, acting to fulfil the broader
benevol ence of the donor and to avert the frustration of the
good to the conmunity, reconstructs, as nearly as may be,
the charitable intent and nekes viable what otherw se may
die. The aforesaid decision of the Rajasthan H gh Court also
takes a view which is alnpst parallel to the view taken by
the Delhi High Court though the binding nature of the
rectification order of the civil court- on the |Income Tax
Oficer is not highlighted as no such occasion arose for
Raj asthan H gh Court to pronounce on the same on the facts
of that case. However, the fact remains that after due
rectification of the original Trust Deed either by the
settlor hinself by executing a supplenentary deed ‘or by
getting it rectified through conpetent civil court under the
rel evant provisions of the Specific Relief Act, the trustees
woul d be bound to carry out the amended and rectified
objects of the trust and if they fail to do so they woul d be
guilty of breach of trust for which even proper proceedings
can be initiated against them under Section 92 of the Code
of Cvil Procedure. For all these reasons, therefore, it
must be held that when such rectified Trust Deed is pressed
in service before the Incone-tax authorities in assessnent
proceedi ngs concerning the relevant assessnent . years the

Income-tax O ficer wll have to interpret such rectified
instrument for finding out its correct |legal effect. But it
will not be open to the Income-tax O ficer to refuse to | ook

at such rectified instrument of trust and to insist that the
trustees of the trust should ignore the said rectified
objects and should stick to the instrunent as it existed

prior to its rectification. The Incone-tax officer will have
to take the instrument as it exists in its actual amended
form when it is pressed in service for franmng the

assessment concerning the relevant assessnment year in which
such rectified instrument holds the field. The second
contention, therefore, fails and is rejected.
Contention No. 3

So far as this contention is concerned Dr. Gauri
Shankar, |earned senior counsel for the Revenue was right
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when he contended that order of rectification by a civi
court is not a judgnent in rem It would be a judgnent in
per sonam bi nding on the parties to the rectified instrunent,
nanmely, the settlor on the one hand and the trustees on the
other as well as on the ultimte beneficiaries. It is also
true that Section 41 of the Indian Evidence Act cannot apply
to such rectification order as under the said provision only
j udgrments and orders passed in exercise of probate,
matrinonial admirality or insolvency jurisdiction would have
the character of judgnments in rem Simlarly Section 42 of
the I ndian Evidence Act al so could not make themrel evant in
any enquiry or proceedings unless they relate to matters of
a public nature relevant. to the enquiry. However it 1is
Section 43 of the Evidence Act which would squarely get
attracted in such cases. Said section lays down that
judgrments, orders or decrees  other than those nmentioned in
sections 40, 41 and 42, are irrelevant, unless the existence
of such judgment, order or decree is a fact in issue, or is
rel evant under  sone other provision of this Act. Section 40
deal s with *previous judgnents rel evant to bar a second suit
or trial’'. That obviously cannot have any application. But a
rectified Trust Deed pursuant to the order of the court
woul d certainly make the rectification order rel evant under
the provisions of Section 11 of the Indian Evidence Act, as
the fact inissue/ in  an enquiry before the Incone-tax
O ficer woul d be whether on the basis of the rectified trust
instrument the assessee-trust is entitled to get its incone
exenpted from tax under the relevant provisions of the
I ncome-tax Act. |In such proceedings, therefore, the order
granting rectification of such “instrunent of trust would
certainly remain relevant. Consequently it cannot be said
that such rectification orders passed by civil. courts
permtting rectifications of trust deeds under the rel evant
provisions of the Specific Relief Act ~could not be relied
upon by the assessee-trust in _assessment proceedi ngs before
the I ncone-tax OFficer was not a party to such rectification
proceedings. It wll be for ‘the Incone-tax Oficer to
consider the real scope and anmbit of the Trust Deed as
presented to himin rectified form with a viewto finding
out whether on the basis of such a rectified-instrument the
assessee trust had earned exenption from paynent of incone
tax under the relevant provisions holding the field in the
concerned assessnent years. The third contention is,
t her ef or e, deci ded by answeri ng t hat t hough t he
rectification orders of the civil court are not judgnents in
remthey are relevant in assessnent proceedings before the
Income-tax Oficer and will have to be given effect to for
what ever they are worth.
Contention No. 4

So far as this contention is concerned | earned senior
counsel for the Revenue is spared his pains as |earned
seni or counsel for respondent-assessee fairly stated . in the
light of the debate that took place in the Court that he was
not supporting the answer given by the H gh Court in favour
of assessee on Question No. 2 referred for the opinion of
the High Court at the instance of the assessee-trust. In
short he subnitted that he would treat 1955 rectification of
the instrument of trust as creating alnost a new trust or
substituting the new for the old and, therefore, he would
not press that such rectification of 1955 would have any
retrospective effect. In view of the fair stand taken by the
| earned senior counsel for the respondent-assessee, this
contention will have to be decided in favour of the Revenue
and against the assessee by holding that rectification
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brought about by the order of the civil court in 1955,
nanely, the second rectification had no retrospective effect
and woul d operate prospectively fromthe date on whi ch such
rectification saw the light of the day and would cover
assessment years 1956-57 onwards upto assessment years 1965-
66 and would not | ook back on the previous assessnment years
from 1949-50 to 1955-56. In other words the decision of the
Tribunal on referred Question No. 2 wll remain operative
and that contrary answer of the Hi gh Court on this question
woul d stand reject ed.
Contention No. 5

Having cleared the Revenue's stand in connection with
the Trust Deed in question for the assessnent years 1949-50
to 1955-56 as aforesaid, Dr. Gauri Shankar, |earned senior
counsel for the Revenue set his sails on the subsequent
assessnment years 1956-57 onwards wherein the Trust Deed as
rectified in 1955 held the field. He submitted that even
after the rectification of 1955 the situation had not at al
i mproved for the respondent-trust and it renained a private
trust and not-a public charitable ‘trust. So far as this
contention is concerned it was vehenently opposed by | earned
seni or counsel for respondent-assessee, Shri Verma. In fact
this has remained now the real bone of contention between
the warring parties.

In order to resolve this controversy it wll be
profitable to have a close |ook at the relevant provisions
of the Trust Deed of 1941 as anended in 1955 pursuant to the

second rectification order of the civil court. The said
Trust Deed as anended in 1955 is found at Annexure 'J’ to
the Paper Book Volune 1l. Leaving aside the -introductory

recitals, the relevant operative recitals inthe Trust Deed
read as under

<SLS>

"1. That in exercise of the power reserved to it under the
Menor andum of Associ ation and for effectuating its object of
establishing a trust or settlenment for public religious or
charitable purposes including trust or settlenents for
relief of property, education nmedical relief and-advancenent
of any other object of general public utility of religious
or charitable nature, the Conpany both hereby grant convey
and assure upto the Trustees the said plot of |and situate
at Cawnpore and nunmbered as 1 in Block H Factory Wrknen
Area containing by adnmeasurenent 43.70 (forty three decinal
poi nt seventy) acres nore or less and nore clearly
delineated and shown on the plan annexed to the said
I ndenture bearing date the 19th day of October 1936 and
thereon nmarked red as also the said plot of land situate at
Cawnpore and nunbered as 2 in Block H Factory Wrknmen Area
contai ning by adneasurenent 26.30 (twenty six deci mal / point
thirty) acres nore or |less and nore clearly delineated and
shown on the plan annexed to the said Indenture dated the
2nd day of February 1938 and thereon marked red TOGETHER
WTH all way wells waters water courses swers ditches
drains trees shrubs liberties easenents profits privileges
and appurtenances whatsoever to the said plots of |and
respectively belonging or in any wi se appertaining with the
same or any part thereof now or at any tine heretofore
usual |y hel d occupied or enjoyed therewith and all the state
right title interest claim and demand what soever at |aw or
inequity of it was the conpany into or upon the said two
plots of land and every part thereof TO HAVE AND TO HOLD THE
SAID two plots of |and hereby conveyed granted or assured or
expressed so to be and every part thereof unto and to the
use of the Trustees for ever to be by themheld upon the
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trusts and with the subject to the powers provisions
agreenments and declarations in respect thereof hereinafter
appearing and contai ned.

2. The Trustees do hereby declare that they shall hold and
stand possessed of the said two plots of land upon the
trusts foll ow ng namely

(a) To nmnage the said two plots of Iand (hereinafter called
“the Trust Properties" which termshall include any security
or securities or investnents of any kind whatsoever into
which the sane or any part thereof may be converted and
varied from time to time and such as may be acquired by the
Trustees or come to their hands by virtue of these presents
or by operation of |awor otherwi se however in relation to
these trusts as also all donations funds or endowrents
either in the shape of cash shares securities or other
novabl e or i mmovabl e properties which nay be given to the
Trustees by any person whosoever for the benefit of the
Trusts hereby created) and to collect and recover the rents
profits and other incone thereof and to pay thereout the
expenses ‘of -~ col l.ection of such income and the rates taxes
assessments and ot her outgoings in respect of any properties
that may at any time be conprised in the Trust properties
including the premafor .insurance of any such property
against loss or damage by fire or lightning or civi
commotion air-raids and other risks or | osses or damages as
the Trustees may in their absolute discretion think proper
(but so that nothing herein contained shall inpose any
obligation on the Trustees to insure any of  the premni ses
conprised in the Trust Properties which they do not wish to
do so) as also to pay the  expenses of painting or
whi tewashing the buildings and structures that may be
created on the said Trust Properties and of effecting al
repairs additions and alterations thereto-as well as to al
pl ant and machinery which may be |lying thereon or affixed
t her et o.

(b) To erect, establish, equip, furnish, fit maintain and
repair on the said two plots of |land any other |and that nmay
hereafter be acquired by the Trustees on behalf of the
Trust.

(i) residential quarters, chaws or  buildings for the
wor kmen in the town of Kanpur and the surroundi ng areas and
extensions and for their respective famlies and dependents
and for such other skilled and unskilled worknen craftsnmen
traders nerchants technical or professional nen whom the
Trustees nay pernit to reside or work in the said two plots
proved that the benefit in this clause shall be granted only
to those persons who on account of poverty arein need of
hel p and really deserve help

(ii) Public schools, pathshalas, colleges, libraries public
hal I s, hostels or boarding houses.

(iii) Hospitals, dispensaries, museum places or recreation
instruction, swinmng baths, |akes, parks, play-grounds,
tenpl es, mobsques, churches, a mnmarket or markets and  such
ot her works and institutions of general public utility.

(iv) such other works, building and installations as the
Trustees nay in their discretion think fit to provide for
the advancenent of any other simlar object of genera
public utility.

(c) To erect, establish, equip, furnish fit maintain and
repair on the second of the aforesaid two plots a temple, a
hospital with all necessary quarters for housing its staff,
an office or offices for the managenment and adm nistration
of the Colony or Settlenent to be established on the said
two plots and quarters for the office staff and a water
punpi ng station and simlar other works.
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(d) To charge such rent or fees for the use and occupation
of any of the said premises as the Trustees may in their
discretion fromtime to time think fit.

(e) To use and spend the incone of the Trust properties or
the corpus of any funds or donations given or endowed for
the benefit of these trusts for the objects herein
mentioned. "

<SLE>
A nmere |look at the aforesaid objects of the trust which
remai ned operative and ki cki ng after t he second

rectification of 1955 shows that each of the objects
mentioned in clauses (b), (c), (d) and (e) of Object C ause
2 clearly partakes the character of a charitable disposition
neant for the benefit of a well demarcated mass of hunmanity.
There is not nuch dispute on this aspect, so far as paras
2(a) and (b)(ii) to-(iv), (c¢), (d) and (e) are concerned.
However | earned senior counsel- for the Revenue vehenently
subm tted that leaving aside the objects mentioned in para
2(b), sub-paras (ii), (iii) and (iv) so far as sub-para (i)
of clause (b) of para 2 is concerned, at |east that object
does not create a public charitable trust as the object
mentioned therein nanely constructing residential quarters,
chaw s or buildings for the workmen in the town of Kanpur
and surrounding areas was a very vague object. It was next
contended that though the object is so widely worded, it in
substance is neant to benefit only the worknen of the
conpany if the entire history of the trust from 1941 onwards
is mnutely scrutinised. It was submitted by Dr. Gauri
Shankar that initially when the two pieces of land were
obt ai ned on concessional rates fromthe |nprovenment Trust,
Kanpur in 1941 by indentures of 19.10.1936 and 2.2.1938
respectively, they were neant to be utilised for the
construction of colonies of worknen of the Settlor Conpany
itself. That the original Trust Deed of 1941 without |atter
rectifications of 1945 and 1955 clearly indicated that the
beneficiaries were only the enpl oyees of the Settl or Conpany
and there was no whisper about (the benefit to humanity at
large or to nenbers of the general public. Thus it was
clearly a private trust. That though by rectification of
1945 the term ’'worknmen in general’  was introduced for
indicating the class of beneficiaries, in substance the
benefit was reserved to the worknmen of the Settlor Conpany
itself, and that even after 1955 rectification, the words
"worknen in general’ in Kanpur and surrounding areas and
ext ensions remmi ned a nere canouflage. It is not possible to
agree with the aforesaid subm ssions of the |earned senior
counsel Dr. Gauri Shankar, for the Revenue. The reasons are
obvious. It cannot be said that the indicated beneficiaries,
nanely, the workmen in the town of Kanpur and surrounding
areas and extensions are so vague as to nmake the object of
the trust inoperative or options. Wrknen in town of Kanpur
and the surrounding areas and extensions forned a clearly
ear mar ked cl ass or category of menbers of general public and
they were certainly a part and parcel of the general public.
It is also not possible to countenance the subm ssion that
the words ’'surroundi ng areas and extensions of Kanpur town’
introduced vagueness, in t he i dentification of
beneficiaries. Surrounding areas and ext ensions would
natural ly include those areas which are on the periphery of
Kanpur town, and which are adjacent to Kanpur town. They
woul d not obvi ously i ncl ude any ar eas whi ch are
geographically far renoved from and situated at |ong
di stance from Kanpur town and which could not be said to be
inthe vicinity of the Kanpur town. The words ’surrounding
areas and extensions of Kanpur town’ indicate proximty of
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such areas wth the Kanpur town and have a clear nexus with
t he geographi cal boundary of Kanpur town. It is also easy to
visualise that the trustees will have to make avail abl e the
benefit of the clause only to those worknen in the town of
Kanpur and surrounding areas and extensions and to their
respective famlies and dependents who on account of poverty
are in need of help and really deserve hel p. Any provision
nmade for a poor class of public well earmarked as recipient
of such benefits would certainly nake the object of such
bounty a charitable one. In fact Dr. Gauri Shankar fairly
stated that if one only goes by the verbiage of the clause
as found in 1955 rectified deed then it would appear to be a
public charitable trust. But he submtted that we have to X-
ray the clause and try to find out as to who are the rea

beneficiaries of the  said trust. It is difficult to
count enance even this submission. In order to find out
whet her the rel evant cl auses of-a trust deed create a public
charitable trust~ or not we have to go by the express words
enpl oyed by the Trust Deed. In our view for finding out the
real intention of the settlor, the words used in the Deed
would be the real vehicle of thought of the settlor
expressing his intention in cold print. This would be much
nore so when such recitals in the Trust Deed are not
chall enged on the ground that they are a camouflage or a
result of a colourable device. As we have noted earlier

contention regarding col ourabl e device  was not pressed by
Dr. Gauri Shankar for the Revenue and rightly so as it did

not arise out of 'the judgnment under appeal.  On the other
hand, on the express |anguage of clause 2(b) (i) of the 1955
rectified deed, it cannot be said that it does not create a

public charitable trust. On the contrary it becones clear on
a close reading of relevant provisions of this clause that
the objects are specific and charitable in nature. The
beneficiaries are also clearly indicated. There is also no
anmbi guity about the trustees or the trust properties. Thus
all the basic requirenments. for - creation of a public
charitable trust do exist on the express |anguage of the
rel evant sub-clauses of clause (2) of 1955 rectified deed.
Dr. Gauri Shankar, |earned senior counsel for the Revenue
then submtted in any case absolute discretion is vested in
the trustees wunder the Trust Deed to utilise the trust
incone for the benefit of any of the sub-classes of workmen
inthe town of Kanpur and they were likely to divert the
entire benefit to their own worknen. To say the least it is
nerely a discretion left to the trustees and not an
obligation of the trustees that they nust necessarily spend
the incone of the trust for the worknen of the settlor
conpany itself and not for the benefit of any other outside
worker. W shall deal with this aspect in greater details
when we will refer to Contention No. 6 canvassed by | earned
seni or counsel for the assessee trust that even apart from
the rectification of 1955 the earlier rectification of 1945
did create a public charitable trust. However so far as the
second rectification of 1955 is concerned it has clearly
indicated that only a discretion is vested in the trustees
to utilise the trust inconme for benefit of poor worknen in
the town of Kanpur and in the surrounding areas and
extensions and that may include even poor and needy workmen
of the settlor conpany itself. In this connection Shri Verma
also rightly invited our attention to Section 92 of the Code
of Cvil Procedure and clause (i), sub-clause (b)(iv)
whereby trustees in their discretion could provide for
advancenent of other sinmilar objects of general public
utility. Relying on a series of decisions of this Court in
Conmi ssi oner of Income-Tax, Madras v. Andhra Chanber of
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Commerce (1965) 55 | TR 722; Ahnedabad Rana Caste Associ ation
v. Comm ssioner of |ncone-Tax, Qujarat (1971) 82 |ITR 704;
Abdul Sathar Haji Mdosa Sait Dharnast apanam v. Conmi ssioner
of Agricultural Income-Tax, Kerala (1973) 91 ITR 5; Sole
Trustee, Loka Sikshana Trust v. Conmi ssioner of |ncone-Tax,
Mysore (1975) 101 ITR 234; Yogiraj Charity Trust v.
Conmi ssi oner of Income-Tax, New Delhi (1976) 103 ITR 777

and Comm ssioner of |ncome-Tax, Mdras etc.etc. v. Andhra
Chanber of Commerce etc.etc. (1981) 130 ITR 184 it was
submitted that objects of general public wutility would
clearly indicate that they are meant for public benefit and
woul d create a public charitable trust. That in the |ight of
the objects of the trust ‘as rectified in 1955 even a workmen
who is not an enployee of  the settlor conmpany could in
appropriate case seek direction under Section 92, Code

of Civil Procedure, from —conpetent civil court against the
trustees to act according to the object of the trust and
give benefit to such an applicant beneficiary if the
circunstances so permt and the inconme of the trust is
sufficient to cater to his needs.

When confronted w ththese very w dely worded objects
of the trust, Dr. Gauri  Shankar, |earned senior counsel for
the Revenue nounted his attack in the |light of clause 30 of
the Trust Deed as rectified in 1955 whi ch reads as under
<SLS>
"30. The Trust prem ses shall be held by the Trustees hereof
subject to the terms and provisions of the said two
i ndentures bearing date the 19th day of Cctober 1936 and 2nd
February 1938 and the Trustees shall accordingly duly and
faithfully observe performand conply with all the terns and
provi sions thereof and all such other ternms provisions rules
and regulations which the said Cawnpore |nprovenent Trust
may from time to tinme inpose upon themor require themto
observe perform and conply with or suchas may fromtinme to
time be mutual Iy agreed upon between t he Cawnpor e
| mprovenent Trust and the Trustees consistently wth the
powers reserved by the said Cawnpore |nprovenent Trust in
that behal f under the said two |Indentures."
<SLE>
It is no doubt true that the trustees are enjoined to
utilise the trust properties subject to the terms and
provi sions of the indentures dated 19th Cctober 1936 and 2nd
February 1938 which require the trustees to utilise the
trust property for the benefit of settlor conpany’'s own
wor knmen. But as rightly submtted by Shri Verma, |earned
seni or counsel for the assessee-trust, the said clause would
not detract fromthe public charitable nature of the trust
as projected by the relevant operative parts of the object
clause to which we have nade detailed reference earlier
Shri Verma was also right when he contended that if at al
the trustees diverted the benefit to the beneficiaries other
than the worknen of the conpany itself it would give a cause
of action to the original vendor, namely, the  Town
| mprovenent Trust, which had taken no steps in all these
years or made any grievance about the sane and secondly as
provided by the indentures thenselves all that would result
on account of any alleged breach of the conditions of the
i ndentures on the part of trustees would be that they woul d
be liable to pay additional quantified anpbunt to the
original vendor and the concessional rate of consideration
for the grant in that eventuality, may stand w t hdrawn. But
it would not anpbunt to any breach of trust on the part of
the trustees if such benefit is conferred on outside worknen
who fell within the clearly earmarked class of beneficiaries
as per object clause 2(b)(i). On the contrary, the trustees
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not only would not be alleged to be guilty of any breach of
trust but can be said to have acted according to the objects
of the trust.

Dr. Gauri Shankar, |earned senior counsel for the
Revenue next contended that as observed by the Appellate
Assi stant Conmm ssioner in connection wth assessnent year
1948-49 not a pie of the incone of the trust was utilised
during the relevant years by the trust for the benefit of
out si de workmen and al nbst not hi ng was spent on charity. He
particularly invited our attention to the fol l owi ng

observations as found in Annexure F-2 in Volunme Il of the
Paper Book which <contains the order of the Appellate
Assi stant Conmm ssi oner of Incone Tax, Range ||, Kanpur, for

assessment year 1948-49. In paragraph 13 of the judgnent the
| earned Appellate Assistant Conmi ssioner has observed as
under

<SLS>

"13. The appreciation of the real nature of the trust would
not be conplete without referring to its bal ance sheets and
the incone ~and expenditure -accounts right fromthe year of
i nception-of the trust wupto the date. | have gone through
the i ncone and expenditure accounts of the various years and
I find that not a single paisa was ever spent by the trust
for charity. The bal ance sheet of the trust shows that al
its funds were nostly enployed by the various conpani es and
firnme of J.K. Goup to whom huge advances were nmade from
time to tine. A certain portion of the trust funds was no
doubt enployed in the construction, maintenance and repairs
of quarters which were let out to the enployees of J.K
Cotton Spg. & Wg. MIlls Co.~ Ltd. and to other allied
concerns like J.K. Jute MIIls Conpany, J.K Hosiery Factory,
J.K lron & Steel Co. Ltd. and J.K _Cotton Manufacturers
Ltd. but all the surplus funds available to the trust were
either given over to the various concerns of J.K. Goup for
the advancenent of their business ~or advanced to J.K
Charitable Trust. Fromthe day to-day working of the trust
also it 1is thus quite clear (that it ensured for no
charitabl e purposes.™

<SLE>

Now it nust be at once noted that the said observations are
made in connection with the assessnent proceedi ngs for 1948-
49. They woul d be governed by the Trust Deed as rectified by
the first rectification in 1945. Consequently t hese
observations cannot apply to the interpretation of  an
entirely different set of recitals found ~in the rectified

deed of 1955. Even that apart Shri Vernm, |earned senior
counsel for the assessee has invited our  attention to
vari ous docunents which are on record in Volune | of the

Paper Book at pages 21, 28, 176, 179, 183 and 184 to
indicate that in fact benefit of the income from the trust
was nmade avail able not only to worknmen of the conmpany but to
out si de worknen al so who resided within Kanpur town. 1t was
al so submitted that the aforesaid docunents clearly showed
that the rent recovered fromthe workmen who occupi ed these
160 cottages put up by the settlor conpany on the trust land
was mininmal and was highly subsidised as conpared to the
market rent. That water and electricity were given free to
the beneficiaries and a part of the land was also made
available to the Municipality to establish a primry school

It was al so contended that the incone tax appellate tribuna

itself had noted in the comobn judgnment from which the
references arose, that Appellate Assistant Comni ssioner had
hi nsel f conceded that no exorbitant rents were charged from
the tenants who occupied the residential quarters in
guestion and in fact the average rent recovered showed that
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the rents were only nominal. Shri Verma al so submitted that
the Inconme Tax Tribunal had noted the contention on behalf
of the assessee that as regards rent charged it was pointed
out that the average rent realised from 160 cottages was Rs.
7660/ - per annum from 1947-48 to 1964-65. That anenities of
water and electricity were provided free and even the
schools were free. In other words rent including service and
electricity charges work out to less than Rs. 16/- per
mensem for the acconmodati on whose fair market rate in an
industrial city 1like Kanpur would be over Rs. 150/- per
mensem This according to assessee’s counsel shows that
cottages were given to poor enployees at concessional rent.
In our view these contentions on behalf of the assessee are
wel |l supported on the evidence on record. It cannot,
therefore, be wurged that the trustees had indulged in any
profit making while enploying the income of the trust on the
beneficial objects of the Trust Deed and in discharging the
obligations with  which they were charged under the said
Trust Deed. In fact in fairness it nust be stated that Dr
Gauri Shankar did not also pursue this aspect any further
Before parting with the .discussion-on this aspect we may
al so mention that at page 410 of the Paper Book Vol. Il a
list of tenants not ~working in J.K. Goup of MIIs but who
are living in Kama Town Trust quarters, was furnished by
the respondent - assessee before the Inconme Tax Tribunal al ong
with the affidavit of one Shri R B. Sommath, Engi neer of the
respondent-trust. This al so showed that the beneficiaries of
the trust income and properties are not only the workmen of
the settlor conpany but also outside workmen who are
residing in Kanpur town being a part and parcel of the
general public. It nust, therefore, be held that the
rectified Trust Deed of 1955 did create a public charitable
trust as rightly held by the Hi gh Court. Contention No. 5,
therefore, stands rejected.
Contention No. 6

So far as this contention.is concerned it is canvassed
for the first tinme before us by Shri Verna, |earned senior
counsel for the assessee trust for supporting the ultimte
answer given by the H gh Court on Question No. 1 referred
for the opinion of the Hgh Court at the instance of the
assessee. Shri  Verna subnmitted that Ieaving aside 1955
second rectification even the original Trust Deed of 1941 as
rectified in 1945 did create a public charitable trust. The
main plank of his argument was based on the follow ng
premn ses :
1. Worknen in general and in particular of the conpany are
also a part and parcel of public and it cannot be said that
they are not menbers of the general public residing in

Kanpur .
2. W have to judge the correct connotation of the term
"workmen in general’ in the light of economic and socia

conditions that prevailed in 1945 when the deed was
rectified.

According to Shri  Vermm, construction of residentia
quarters, chaw s or buildings for the worknen in general and
in particular for the worknmen, staff and other enpl oyees of
the conpany or other allied concerns under the managenent of
or in which the Directors of the conpany may for the time
being be interested and for their respective famlies and
dependents and for such other skilled and unskilled worknen
craftsmen traders, nerchants, technical or professional nen
whomthe trustees nmay pernit to reside or work in the said
two plots with a viewto supply their needs and requirenents
or to render them services or to cater to their wants,
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conforts, conveniences and anenities, as enjoined by clause
2(b)(i) of the Trust Deed as rectified in 1945 would
indicate a well defined class out of general nenbers of the
public in Kanpur city. It is trite to note that worknen as a
cl ass would consist of poor and needy persons and it cannot
be said that they would be representing an affluent class of
society or public who would not be in need of a roof over
their head for thenselves as well as for their dependents.
Consequently, inplicit in the said provision is the object
of charity for these poor and well defined class of needy
persons constituting a part and parcel of the general public
residing in Kanpur.

On this premses it was submtted that even the 1945
deed did create a public charitable trust. It was also
contended that the Tribunal = and the Hi gh Court had wongly
taken the view that ~because of the earlier judgnent of the
Al | ahabad High Court in" J.K Hosiery Factory (supra), the
Trust Deed as rectified in 1945 could not be said to have
created a wvalid public charitable trust. That in the
proceedi ngs before the Allahabad Hi gh Court in the said case
respondent-trust was not a party. The assessnment was of the
partnership. Even otherw se the said decision could not be
bi nding on parties in the present assessnment proceedings
pertaining to entirely different years and for entirely
di fferent assessee; Shri Verma relying on a series of
decisions of different courts including this Court submtted
that if the Trust Deed provides a charitable object for the
benefit of a class of public and also gives preference to a
smal l er class of public which may consist of even the
wor kmen of the settlor  conpany or even the poor and needy
relatives of the settlor hinmself the public charitable
nature of the trust does not get whittled down or effaced.
On the other hand Dr. Gauri Shankar for the Revenue relying
upon nunber of other judgments including the judgnents of
Chancery Division of English Court submitted that worknmen by
thensel ves cannot be treated to bea poor class of citizens
for whom any benefit given wunder the Trust Deed would
necessarily make it a public charitable object and if the
trustees under the deed are under an obligation to provide
the benefit of the trust properties to the enpl oyees of the
settlor conpany itself the conpany by giving such benefit
would in turn be exonerating itself from its otherw se
contractual obligation or even statutory obligation of
providing welfare facilities and residential facilities to
its owmn workmen who because of these facilities would work
nore efficiently for the conpany. Thus there woul d be quid
pro quo between the settlor on the one hand and the
beneficiaries, nanmely, the workmen and enployees of the
conpany on the other. That such a provision would detract
fromreal public charitable nature of the endowrent. In the
light of the aforesaid rival contentions on this-issue we
shal | now proceed to exanine this npot question

Before we deal with these rival submissions, it wll be
profitable to have a |ook at the relevant recitals in the
rectified Trust Deed of 1945. C ause 2(b)(i) of the Deed of
Trust after the said rectification dated 18.8.1945 | aid down
amongst others, the followi ng object
<SLS>
"To erect, establish, equip, furnish, fit, maintain and
repair on the said two plots of |and and any ot her |and that
may hereafter be acquired by the Trustees on behal f of the
Trust.

(i) residential quarters, chawms or buildings for the
workmen in general and in particular for the workmen staff
and other enployees of the conpany or other allied concerns
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under the managenment of or in which the Directors of the
conpany may for the tinme being be interested and for their
respective fanmilies and dependents and for such other
skilled and wunskilled workmen craftsnen traders merchants
technical or professional nen whomthe trustees nmay permt
to reside or work inthe said tw plots with a view to
supply their needs and requirenments or to render them
services or to cater to their wants conforts conveniences
and anenities."

<SLE>

Shri Verma subnmitted that if workmen in general represent a
poor and needy class of persons who are a part and parcel of
the general public residing in Kanpur, as residentia
quarters, chawls or buildings had to be constructed in
Kanpur, then even if _a preference is given to simlarly
needy and poor workmen staff menbers or the other enpl oyees
of the conpany it could not ©be said that only because of
such preference the charitabl e aspect of the endowrent woul d
get frustrated or would becone a private trust. In order to
support his contention Shri Vernma invited our attention to a
decision of this Court in the case of Trustees of the
Charity Fund v. Conmm ssioner of |ncone-Tax, Bonbay (1959) 36
I.T.R 513. In that -case, the clause in the Deed of Trust
provided for grant of relief and benefit to the poor and
i ndi gent nmenbers of Jewi sh comunity or ‘any other community
of Bonmbay or other /parts of Idea or of the world and
preference was to be given to the poor and indigent
relations or nenbers of the famly of the settlor Sir
Sassoon David. It was held that despite such preference the
trust would remain a public charitable trust. Relying on
sub-clause (a) to (f) of clause 13 of the Deed of Trust it
was held that the deed constituted a valid public charitable
trust and as the relations or nmenbers of Sir Sassoon David
did not figure as direct recipients of any benefits under
sub-cl auses (b) to (f) and the circunstance that in
sel ecting the beneficiaries under sub-clause (a) preference
had to be given under the provisos to the relations or
nmenbers of the famly of Sir Sassoon David could not affect
that public charitable trust, the income fromthe properties
cane within the scope of Section 4(3) (i) of the Incone Tax
Act and were exenmpt. Reliance was also placed on nunber of
ot her decisions of various H gh Courts which obviously fel
inline with the aforesaid decision of this Court and whi ch
had taken the view that if the main benefit of the settled
property in trust had to go to charity, if the trustees were
permitted to give preference to poor relations of the
settlors the trust would remain a public charitable trust.
In this connection our attention was invited to the
decisions of GQ@jarat High Court in Conm ssioner of Incomne-
Tax v. Moosa Haji Ahned and others (1964) 52 |TR 147.
Cal cutta High Court in Comm ssioner of |ncome-Tax, Calcutta
v. Board of Mitwallis to the Wakf Estate, Ebrahi m Sol ai man
Saleji (1968) 69 ITR 758 and three deci sions of Bonbay Hi gh
Court in Conm ssioner of Income-Tax. Bonmbay Gty Ll v.
Trustees of Seth Meghji Mathuradas Charity Trsut (1959) 37
| TR 419: Conmi ssioner of Walth-Tax, Bonbay Cty Il .
Trustees of the J.P. Pardiwala Charity Trust (1965) 58 | TR
46: and Commi ssioner of Incone-Tax, Bombay city Il v. D.D
Deshpande (1976) 102 | TR 390.

On the other hand Dr. Gauri Shankar, |earned senior
counsel for the Revenue subnitted that as the benefit is
nade available wunder the Trust Deed to workmen in genera
and in particular to the workmen staff and ot her enpl oyees
of the conpany it cannot necessarily be held that these
wor kmen nust be poor and needy as no such words are found in
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the clause. He submitted that any Trust Deed conferring
benefit on an identified group of persons |ike worknen or
enpl oyees of the conpany would nake the trust a private
trust and not a public charitable trust. In support of this
contention he heavily relied upon decision of the Madras
Hi gh Court in Sakthi Charities v. Conm ssioner of |ncone-
Tax, Madras (1984) 149 |1TR 624. |In that case it was held
agreeing with the view of the Tribunal that as the Trust
Deed provided for conferring benefit only on the enpl oyees
of Ms Sakthi Sugar Ltd. and the relatives of the deceased
enpl oyees, the said benefits could not be available to the
menbers of the general public not connected with Ms Sakth

Sugar Ltd. Consequent 'y all these cl auses were not
charitable in nature. Qur attention was also invited by Dr.
Gauri Shankar to two _decisions of the Chancery Division of
the High Court of Justice in England in Trustees of the
WIlliam Vernon & Sons, Ltd. Enployees Fund v. Conmm ssioners
of Inland Revenue 36 Tax Cases (Chancery Division) 484 and
in Ashworth v. Drummond 1914 (2)  Chancery Division 90. In
Trustees of - the WIlliam Vernon (supra) the question was
whet her a  bequest under the wll ~“directing 20% of the
recei ved noneys to be -paid to sone organisation or charity
at the discretion of ~ the “executors for the benefit of
enpl oyees of the firm would constitute a public charitable
endowrent. It was held that the objects of the schene were
not charitable only. Justice Upjohn at page 495 of the
Report observed as under :

<SLS>

"Thirty years ago it  was not _always appreciated that in
order to constitute a valid charitable trust it nust be a
public trust, and that if a trust is I|imted to the
enpl oyees of a conpany the personal nexus constituted by
that common enpl oynent does not satisfy the necessary test
of the character of publicity. That is now well established,
and it was established in a Iline of authorities after the
| ast war cul m nating in Oppenhei mv. Tobacco Securities Co.,
Ltd. in the House of Lords in 1951. Therefore, it i's conmon
ground that the schenme does not constitute valid charitable
trusts..."

<SLE>

In Re Drumond (supra) it was held that work —people in
guestion could not be regarded as poor people wthin the
statute of Elizabeth. In our view the aforesaid decisions of
Engl i sh Chancery Courts cannot ipso facto be nade applicable
to workmen residing in this country and who had to  face
entirely different socio-econonmc conditions, especially in
1945, when the rectified object of the Trust Deed saw the
l[ight of the day. While interpreting the word ’'worknen in
general’ as enployed in 1945 rectified Trust Deed, we have
to sit in settlor’s armchair wth a viewto visualizing
what was nmeant by the Settlor Conpany when it used these
terns in 1945, keeping in view the then preval ent 'socio-
econom ¢ conditions in this country. It is easy to visualise
that workmen who were to toil for their existence would
necessarily represent a class of needy persons requiring a
shelter over their head, when the settlor conmpany in 1945
contenplated to construct residential quarters, chaws or
buil dings for workmen it necessarily nmeant to provide these
facilities for a needy class of persons who could
legitimately be presumed to be a class of down-trodden
persons suffering frompenury and want. The soci o-econom ¢
situation prevailing in England treating worknen as not
necessarily poor, cannot alnost automatically be inported
and applied for judging the econom c status of working class
in lIndia especially in 1945 when even the definition of
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"wor knen’ under the Industrial Disputes Act, 1947 had al so
still to see the |light of the day. W, therefore, cannot

agree with the general proposition canvassed by Dr. Gauri
Shankar for the Revenue that any provision nade for the
benefit of workmen in general would not necessarily be a
provision for needy or poor class of citizens who may be
form ng part of the general public.

Shri Verma, |earned senior counsel for respondent-
assessee was also right when he subnitted, relying upon
decision of this Court in Trustees of the Charity Fund
(supra) and other decisions of the H gh Courts to which we
have nade a reference earlier, that when any property is
settled for charitabl e purposes for catering to the needs of
a class of public which is poor and needy, any preference
gi ven to poor and needy worknen of the settlor conpany woul d
not necessarily detract — from the charitabl e obj ect
underlyi ng such bequest~ or settlenent. It is trite to
observe that if settlor’s poor relatives can legitimtely be
the recipients of charitable benefits wunder a public
charitabl'e trust,” then if such preference is given to poor
wor kmen of  the settlor conpany who are not even related to
the settlor, they would stand at |east on an equal if not a
better footing and in no eventuality on a worse footing, in
judging the public charitable nature of the settlement in
their favour. However, the basic fact nust remain that the
settlenent is made in favour of a well earnarked cl ass of
needy and poor persons who may form a part of the genera
public and for whom such charitable bequest or endowrent is
made, and the preferred class of beneficiaries nust forma
part and parcel of that very general earmarked class. It
nust, therefore, be held that the provision for construction
of houses for "worknen in general’ as found in clause
2(b)(i) of 1945 rectified Deed, so far as it went, did
constitute a charitabl e object.

However, this conclusion of ours does not end the
controversy centering round the aforesaid clause. There are
two clear hurdles in the way( of Shri Verma /'for the
respondent which nilitate against  his submission’ that the
said clause when read as a whole does create a /public
charitable trust in favour of worknen-in general. The first
hurdle is that the term’ workmen in general’ as enployed in
the clause is too general and vague but even assum ng that
inthe context of the residential quarters, chaws or
buildings to be constructed for themon the |ands situated
at Kanpur which are settled in trust by the Settlor Conpany,
it would refer to workmen in Kanpur town, even then the nore
substantial hurdle in the way of the respondent is projected
by the fact that there is an obligation cast on the trustees
to construct these residential quarters, chaw s or buildings
in particular for the worknen, staff and other enployees of
the conpany or other allied concerns under the managenent of
and in which the directors of the conpany may for the tinme
being be interested and for their respective famlies and
dependents. In the light of the words 'in particular’ as
found in this clause, Dr. Gauri Shankar, |earned senior
counsel for Revenue rightly submtted, that they represent a
scheme of priority for worknen of the Settlor Conpany and
not a schene of preference. In other words the trustees are
bound under an obligation to construct residential quarters
etc. first for the worknen or enployees of the Settlor
Conpany or its allied concerns. They have no choice in the
matter. They cannot in their discretion select an outside
wor kman as recipient of the benefit under the schenme of the
Trust Deed. |In effect the general «class of beneficiaries
constituted by the words 'workmen in general’ gets whittled
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down and circunscribed by the words ’'in particular for
wor knmen of the conpany etc.’. Thus in substance it becones a
trust for the benefit of a well defined smaller class of
beneficiaries, nanmely, enployees or worknmen of the conpany
and its allied concerns and it fails to nmeet the requirenent
of a genuine or public or charitable trust. W are in
agreement with this submission of Dr. Gauri Shankar. Once
such an obligation is cast on the trustees the public
character of the endowent gets whittled down and in
subst ance becones the settlenent for an identified group of
persons. In this connection we may profitably refer to a
Di vi sion Bench judgment of the Bonbay Hi gh Court in the case
of Commi ssioner of Income-Tax, Bonbay City 11 v. Wl chand
D anond Jubilee Trust (1958) 34 ITR 228 wherein Chagla,
C.J., spoke for the Bench. In that case the question was
whet her the provision made in Trust Deed to utilise the
accunul ated incone of ~ the property of the trust on

charitable objects |ike giving scholarships to deserving
students or giving nmedical reliefs of the nature and kind
such as. 'starting nmaternity -honmes etc., or giving nonetary

help to the poor and needy persons and for providing relief
to the poor and distressed in tinme of famine would get
adversely affected and woul d cease to be a charitabl e object
if preference was to be given to such persons as are
eligible under the aforesaid provisions who are at the tine
or have in the past been enpl oyees of Prem er Construction
Co. Ltd. and of the associated conpanies and their relatives
and dependents as the trustees may intheir discretion think
expedient and proper. In this connection the follow ng
pertinent observations were made by Chief Justice Chagla at
page 236 of the Report

<SLS>
"... Now, undoubtedly, we would have taken a different view
of this trust if there was an obligation upon the trustees
to prefer the enployees. In  _other words, if the 'other
menbers of the public were postponed to the enpl oyees of the
Prem er Construction Co. Ltd., then, looking to the other
provi sions of the deed, we might easily have taken the view
that the main purpose of the trust was to benefit the
enpl oyees and the charity to the public was merely illusory.
But there is no obligation cast upon the trustees by this
proviso to prefer the enpl oyees of the Premer Construction
Co. Ltd. It is for the trustees to exercise their
di scretion. In the first place, they have to utilisethe
income for carrying out the four objects, and any nmenber of
the public who comes wthin these four objects would be
qualified to receive the bounty of the settlor. If a nenber
of the public also happens to be an enpl oyee of the Premer
Construction Co. Ltd., it is open to the trustees to give
hi m preference. Therefore, the trustees would not be guilty
of committing any breach of trust if they selected for the
bounty of the settlor such nenbers of the public as did not
fall in the category of enpl oyees of the Prem er
Construction Co. Ltd. That is the real test which we have
got to apply. W rmust not assune that the trustees will
exercise their discretion dishonestly or inproperly. The
test is whether the exercise of the discretion of the
trustees is so fettered that they are bound to select
particul ar persons in preference to others. That is clearly
not the case here.......
<SLE>

In our view aforesaid is the correct test evolved by the
H gh Court. Applying the said test to the clause in question
we find that though residential quarters, chaws or
buil dings are to be constructed for the workmen in genera
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and who, as we have already shown earlier, nmmy be a well
defined class of worknmen residing in Kanpur and who nay be
poor and needy in the Ilight of their socio-economc
conditions as prevailed in 1945 when the cl ause was drafted,
once we turn to the second part of this clause which |ays
down in clearest terms that in particular the quarters are
to be constructed for the workmen staff and other enpl oyees
of the conpany and of its allied concerns, it becones clear
that no discretionis left with the trustees and on the
contrary they are enjoined, <called wupon and under an
obligation to construct these quarters, chawl s and buil di ngs
necessarily for the workmen, staff and other enpl oyees of
the conpany and its allies. It is also easy to visualise
that other enployees of the conmpany nmay include even
affl uent enpl oyees who may not necessarily constitute an
object of charity. Once this conclusion flows from the

wordi ng of the clause, it becones clear that reference to
workmen'in general becomes illusory and the settlement can
be said to be in substance nmeant only for catering to the
needs of a well ~defined group of persons, nanely, workmen,

staff and _other enployees of the <conpany and its allied
concerns and in that case on the aforesaid ratio of the
deci sion of the Bonmbay Hi gh Court, which we approve, the
obj ect clause in question would fall short of creating any
public charitable /trust. In this connection we my also
refer to two decisions, one of Calcutta Hgh Court and
anot her of Allahabad Hi gh Court, to which our attention was
drawmn by Dr. Gauri. ‘Shankar for the Revenue. In the case of
Mercantil e Bank of India (Agency), Ltd., (supra) a Division
Bench of the Calcutta Hi-gh -~ Court speaki ng t hr ough
Der byshire, C J., held that in order to constitute a valid
charitable trust it should be for the benefit of the public
or the specified section of it. A fluctuating ' body of
private individuals such as the present and future officers
and nenmbers of the staff and other enpl oyees of a conpany
could not be a part of the general public or of any section
of the public and therefore the inconme of the trust fund was
not exenpt fromthe paynment of " income-tax under Section
4(3)(i). It was further observed that Andrew Yule ‘& Co.
Ltd., and their subsidiary concerns for whose enployees
benefit was conferred under the deed enployed a | arge nunber
of persons. The trust was for the benefit —of the past,
present and future officers, nmenbers of the staff and ot her
enpl oyees of those concerns. Anyone from the Secretary or
sonme other highly paid nenber of the staff down to the
| owest nenial may be included within the benefit ~of this
fund. Necessitous circunstances mght include the case of a
superior enployee earning sone thousands of | rupees. per
nonth, who owing to sonme misfortune - say the burning down
of his house, or the loss of his property - mght find
hi msel f suddenly in Necessitous circunstances, and in need
of noney to replace his lost property. The |earned Judge
could see no reason why the adnmnistrators of the  fund
should not be in a position to make a grant to such a person
to nake wup his loss. It mght be a nbst desirable thing to
do and the administrators mnmight justly think that they had
used sone of the funds to the best advantage. But such use
cannot be said to be for the relief of poverty. Even if (as
had been argued) the administrators are bound to use this
fund solely "to relieve persons suffering fromindigence,

ill-health or other Necessitous circunstances," it was
i npossible to say that the fund is - to use the words of the
section - "property held in trust wholly for charitable

purposes."” A Division Bench of the Allahabad H gh Court in
the case of J.K Hosiery Factory (supra) had an occasion to
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consi der the very sane clause of the rectified deed of 1945.
It is of course true that the said decision was rendered in
assessment proceedings of the firm wherein respondent-
assessee was a partner and not in the assessnment proceedi ngs
of the respondent firm itself. Still the interpretation
pl aced on the very sane Trust Deed as rectified in 1945 in
proceedi ngs to which respondent-assessee was a party in
anot her capacity cannot be said to be totally irrelevant.
H- N. Seth, J., speaking for the Division Bench nade the
foll owi ng observations in this connection :
<SLS>
"We are doubtful whether the construction of residentia
colony for worknmen in general can be regarded as an object
of public charity. Wiile enabling the trustees to construct
residential quarters, etc., for the benefit of the worknen
in general, the settlor nmmde it clear that such buildings
were not to be constructed for the benefit of the public in
general . The expression "worknen in general" does not fix a
definite class of public which is intended to be benefited
under the deed. What types of enployees or workers can be
said to be covered by this expression is not at all clear
Moreover, the precise language used by the settlor is "to
erect ... residential quarters, etc., for the workmen in
general and in particular for the workmen, staff and other
enpl oyees of the conpany or other allied concerns under the
managenent of ...". This shows that the expression "worknen
in general"” was not intended to nean nerely poor |abourers.
The expression was intended to cover even such classes of
persons who m ght be enployed in-any concern in any capacity
what soever and who may be drawing high salaries. Mking a
provision for constructing residential quarters, etc., for
the benefit of the enployees irrespective of whether they
are poor or not, can hardly be said tobe a charitable
obj ect or a work of general publicutility."
<SLE>
As we have discussed earlier the term’worknen in general
when read in the context socio-econom c situation prevailing
in 1945 in this country and when also considered in the
context of construction of residential quarters, chaw s or
buil dings in Kanpur nmay partake the character of ~a well
defined class of worknmen in Kanpur city who nmay be poor and
needy, still as the trustees are enjoined to construct
residential quarters, Chawls or buildings in particular for
the worknen, staff and other enployees of the conpany it
follows that other enployees of the conmpany who are the
beneficiaries may not necessarily be poor or needy or
affluent. We, therefore, concur with the second part of the
reasoni ng of Allahabad H gh Court in the aforesaid judgnent
though we are not in a position to subscribe to the genera
proposition that construction of residential colonies for
wor knmen in general cannot by itself be regarded as an object
of public charity. As a result of the aforesaid discussion
therefore, it rmust be held that rectified clause 2(b) (i) of
1945 deed fell short of projecting an object of a public
charitable nature and it could not be said that under the
rectified deed of 1945 the trust properties were held by
respondent-trust wholly for religi ous or charitable
purposes. It is of course true that rest of the sub-clauses
of clause 2(b) did refer to charitable objects but as one of
the objects was not of a public charitable nature it could
not be held that the entire trust was wholly for religious
or charitabl e purposes.

Now is left the consideration of one submi ssion of Shri
Verma, |earned senior counsel for the Respondent who relied
upon Explanation to sub-section (3) of Section 4 of 1922 Act
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whi ch read as under
<SLS>
“I'n this sub-section 'charitable purpose’ includes relief of
the poor, education, medical relief and advancenent of any
ot her obj ect of general public wutility, but nothing
contained in clause (i) or clause (ii) shall operate to
exenpt from the provisions of this Act that part of the
income from property held under a trust or other Ilega
obligation for private religious purposes which does not
ensure for the benefit of the public."
<SLE>
In our viewthe said Explanation cannot be of any avil to
the respondent - assessee so far as the rectified deed of 1945
is concerned. The enphasis in the Explanation is on
charitabl e objects of general public utility like relief of
poor, education, mnedical relief and advancenent of any ot her
object of general public wutility. Once it 1is held that
clause ~2(b) (i) of 1945 rectification deed inposed an
obligation onthe trustees to utilise the trust property for
the benefit of “the settlor conpany’s own worknmen and
enpl oyees,; it ~would cease to be projecting an object of
providing relief to poor workmen only. Nor would it advance
any other object of -general public wutility but would be
confined to the utility of a well defined class of enployees
and worknmen of the settlor conpany and its allied concerns
only. For all these reasons, therefore, it is not possible
to accept the submission of Shri Verma, |earned senior
counsel for respondent-assessee based on this Explanation
This contention, therefore, stands rejected.
Concl usi ons

The af oresai d deci sions on the contentions canvassed on
behal f of the rival contesting parties by their  1earned
seni or advocates, yield the following result
(i) For assessnent years 1949-50 to 1955-56 the respondent -
assessee would not be entitled to get the benefit of Section
4(3) (i) of the 1922 Act and incone derived by it fromits
properties would not get exenption fromincone tax under the
sai d provi sion.
(ii) For the assessment years 1956-57 to 1961-62 the incone
derived by the respondent-assessee from trust —-properties
during these years will get exenpted under Section 4(3)(i)
of 1922 Act as the 1955 rectified Trust Deed is held by us
to be having objects of wholly charitable nature
(iii) For the assessment years 1962-63 to 1965-66 the incone
derived from trust properties by the respondent-trust will
be entitled to exenption fromincone tax under Section 11 of
the 1961 Act subject to the conpliance with the conditions
laid down therein as even during this period the rectified
Trust Deed of 1955 as interpreted by us will be treated to
have hel d the field.
Fi nal Order

In the light of the aforesaid discussion and the
conclusions to which we have reached the questions referred
for opinion of the H gh Court will stand answered as under
Questions referred at the instance

Answered in the affirmative in favour of the Revenue
and agai nst the assessee.
Question No. 2
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Answered in the affirmative in favour of the Revenue
and against the assessee as the answer of the Hi gh Court on
this question was not supported by the |earned counsel for
the respondent.

Question referred at the instance

Answered in the affirmative in favour of the assessee
and agai nst the Revenue as answer of the Hi gh Court was not
chal | enged before us by | earned counsel for the Revenue.
Question No. (b)

Answered in the negative in favour of the assessee and
agai nst-the Revenue as the answer of the H gh Court was not
chal | enged by 1 earned counsel for the appell ant-revenue.
Question No. (c¢)

Answered in the affirmative in favour of the assessee
and against the Revenue as the answer of the Hi gh Court was
not chal |l enged by | earned counsel for the Revenue.

Question No. (d)

Answered in the negative in favour of the assessee and
agai nst the Revenue.
Question No. (e)

Answered in the negative in favour of the assessee and
agai nst the Revenue.

In the result, out of these 17 appeals filed by the
Revenue seven appeal s pertaining to assessnment years 1949-50
to 1955-56 wll stand all owed while Revenue' s remaining ten
appeal s pertaining to assessment years 1956-57 to 1965-66
will stand dismissed. In the facts and circunstances of the
case there will be no order as to costs in these appeals.




