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JUDGMENT
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These Appeals are against the Judgnent dated 23rd
Septenmber, 1997. Briefly stated the facts are as follows:
The Appellant clainmed that they had ceased operation  from
1984. In Suit No. 1937 of 1985, filed by Bank of / Madura,
Court Receiver, H gh Court Bonbay was appointed ‘as / Court
Receiver for all the assets of the Appellant’s Conpany on
28th Novenber, 1985. The workers, through-their” Unions
filed various proceedi ngs before the Labour Court, claimng
their arrears of wages, retrenchment benefits, termna
benefits etc. A nunber of Awards canme to be passed by the
Labour Court. The workers carried their dispute all the way
upto this Court. On 21st March, 1988, this Court passed an
order wherein, inter alia, directions were issued to the
Hi gh Court to look into the question whether there was any
scope for restructuring the mll and if there was no scope
for restructuring the mll, then to close down the sanme so
that the enployees could be retrenched with effect from a
particular date to be indicated by the High Court- in its
Or der. On 12th Decenber, 1988, the Hi gh Court fixed 31st
Cct ober, 1988 as the date when the services of the employees
was to stand term nated/retrenched. The Court Receiver was
directed to notify this date as the date of retrenchnent of
the workers. On 2nd Decenber, 1995 the Appellant Conpany
entered into a Menorandum of Settlenment with its workers,
wherein it was agreed that the workmen whose services were
term nated/retrenched with effect from3lst COctober, 1988
would be paid their dues on or before 31st March, 1996. It
was also agreed that even though the anount payable was
Rs. 1, 23,03, 947. 07 t he Union would accept a sum of
Rs. 1, 10, 00, 000/- towards settlement of dues. Cause 5 of
the Settlement is relevant. It reads as follows : "5. The
amount of Rs. 1,10,00,000/- to be paid by the Conpany shal
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be distributed in the foll ow ng nmanner:
Total wages 35, 00, 000. 00
Towar ds retai ning (Seasi onal Wages) 10, 00, 000. 00
Towards Gratuity 50,00, 000. 00
Towards Retr enchnent Conpensation 15,00, 000. 00

---------------------- Rs. 1,10, 00, 000. 00

The Short fall ~under one head may be adjusted by
paying from the excess anmount under any other head. No
ot her deduction _except~ Union's contribution of 7% as
stipul ated hereinafter is permssible.”

The 2nd Respondent declined to exenpt the Appellant
Conpany frompaynent of Provident Fund on the wages paid by
the Conpany under the said Settlenent. Thus Provident Fund
was claimed on the sumof-Rs. 35 |lakhs i.e. the wages.
The Company clainmed that since this was an ad hoc paynent
Provi dent Fund was not deductible on this sum This was not
accepted by the 2nd Respondent. The Appellants therefore
preferred a Wit Petition in the H gh Court of Bonbay which
cane to be dismissed on 12th August, 1997. Their Letters
Pat ent Appeal canme to be dism ssed by the inpugned Judgnent
dated 23rd Septenber; 1997. M. Sharma has subnitted that
with effect from 1984 the Conpany was cl osed. He submtted@®
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that admttedly Court Receiver, H.gh Court Bonbay took@®
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charge of all the assets with effect from 28th Novenber,
1985. He subnmitted that the Worknen had, therefore, done no
work and were not on duty from1984. He subnitted that on
22nd Decenber, 1995, under the Settlenent with the Union
t he Wor kmen had agreed to accept a lunp sum  of
Rs.1,10,00,000/- in full and final settlenment of all their
cl ai ns. He submitted that this was an ad hoc anount being
pai d under the Settlenent. He subnmitted that on such ad hoc
paynment there can be no provident fund. He relied upon
definition of the term"basic wages" as given in Section
2(b) of the Enpl oyees’ Provident Funds Act and subnitted
that the basic wage only included enolunents which were
earned by an enployee while on duty. He submitted that
therefore ad hoc paynent made under a Settlenent woul d. not
be a basic pay. He further submitted that as the workers
were not working since 1984 it could not be said that they
were on duty. He submitted that what was paid under the
Settlement remained an ad hoc paynment and that there | could
be no claimfor deduction of Provident Fund on the anmounts

paid under the Settlenment. |In support of his subm ssion he
relied upon the case of Burnah Shell O Storage -and
Distributing Co. Ltd. VS. Regi onal  Provi dent Fund
Comm ssioner, Delhi reported in 1981 (2) L.L.J. 86. In

this case it has been held that a settlenment allowance is
not a basic wage. He also relied upon the case of Bridge &
Roof Co. (India) Ltd. vs. Union of India reported in 1963
(3) S.CR 978. In this case the question was whether
producti on bonus payable as part of a contract of enpl oynent
was basic wage within the nmeaning of Section 2(b) of the
Empl oyees Provident Funds Act, 1952 It was held that
producti on bonus was a kind of incentive and would,
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therefore, not be a basic wage He al so relied upon the case
of Dinesh Khare vs. Industrial Tribunal, Jaipur and others

reported in 1982 (2) L.L.J. 17, wherein one nonth’s wages
were paid to a workman under Section 33(2) (b) of the
Industrial Disputes Act. The question was whether provident
fund was deductible on this amount. The Court held that
this was in the nature of a notice pay and was, therefore,
not a basic wage within the nmeaning of Section 2(b) of the
Enpl oyees’ Provi dent Funds Act and therefore, provident fund
was not deductible on this anbunt. He also relied upon the

case of India United MIls Ltd. v. Regional Provident Fund@@
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Conmi ssi oner Bonbay and others reported in AIR 1960 Bonbay@®@
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203. In this case also the question was whether paynent
made to a workman for ternmination of his service in lieu of
a notice would be a basic wage within the nmeaning of Section
2(b) of the Enpl oyees’ Provident Funds Act. It was held
that the ampbunts paid as notice pay for term nation do not
fall wthin the term basic wage it. and, therefore
provi dent - fund cannot be deducted on Based on the above
authorities it was submtted that as this was nmerely an ad
hoc paynent nade under a Settlement it was not a basic wage
and no deduction towards Provident Fund could be made on
this paynent. We are unable to accept the subm ssions.
Undoubtedly contribution towards Provi dent Fund can only be
on a basic wage. @ However, it is not-at all necessary that
the workman nmnust ‘actually be on duty or that  the workman
should actually have worked .in order to attract the
provisions of the Enployees” Provident Funds Act. For
exanple, there may be a lockout in a Conpany. During the
period of |ockout the worknen nmay not have worked yet for
the purpose of the Enployees’ Provident Funds Act they wll
be deened to have been on duty and Provident Fund would be
deductible on their wages. In this case by order dated 12th
Decenber, 1988, the H gh Court (pursuant to directions of
this Court) fixed 31lst Cctober, 1988 as a date when the
services of the enpl oyees stood terni nated/retrenched. Thus
upto 31st Cctober, 1988 the enpl oyees were in service of the
Appel | ant  Conpany. They were, therefore, deened to be on
duty wupto 31st October, 1988. As set out above many of
these enployees had raised clainms before the Labour Court
and there were Awards of the Labour Court for paynent of
arrears of wages and retrenchnment conpensation. Al that
the Settlenent did was that, by Agreenent, the total ~claim
of the workmen was reduced to a certain extent. Anpbngst the
claim of the worknen was a claim for wages upto 31st
Cct ober, 1988. This was a claimfor wages for a period
during which they were on "deened duty". Clause 5 of  the
Settlenment, which has been set out herein above, shows that
a sum of Rs. 35 |akhs has been paid towards Wages and
anot her sumof Rs. 10 | akhs has been paid towards Retaining

(Seasional) wages. These are anpunts which are paid for
wages during a period when the workmen are deened to be on
duty. Therefore it is Basic Wage within the neaning  of

Section 2 (b) of the Enmpl oyees’ Provident Funds Act. Al
the cases relied upon by M. Sharna are of no assistance to
him as in those cases the ambunts were clearly not Basic
Wages. In this case the above nentioned two suns of Rs. 35
| akhs and Rs. 10 | akhs are wages.

M. Sharma lastly submitted that the Settlenent dated

2nd Decenber, 1995 clearly provided that there were to be no@@
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deductions, except Unions contribution of 7% He subnmitted
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that even though the Appellant Conmpany could not deduct
Provi dent Fund fromthe wages paid to the enpl oyees they are
now being nmade liable to pay to the 2nd Respondent even the
enpl oyees share. He subnrmitted that, even if it is held that
the Appellant Company is liable to pay Provident Fund, they
should not be made to now contribute the enpl oyees share as
they could not and have not deducted the same fromthe wages
pai d. We are unable to accept this subnission also. It is
the duty of the enployer to contribute. The enpl oyers
agreement, wth the enployee, not to deduct does not
di scharge the enployer of his obligation in law to make
payment . The termof the settlement which provides that
there shall be no deduction only nmeans that the Appell ant
Conpany has agreed to take on this liability also. W,
therefore, find no infirmty in the order of the |earned
Si ngl e Judge or the Division Bench of the Hi gh Court. These
Appeal s accordingly stand dism.ssed. There will be no order
as to costs.




