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PETI TI ONER
SUSHI L KUVAR GUPTA

Vs.

RESPONDENT:
JOY SHANKAR BHATTACHARYYA

DATE OF JUDGVENT:
23/ 02/ 1970

BENCH
DUA, |.D.
BENCH
DUA, |.D.
RAY, A. N.
Cl TATI ON
1971 AIR 1543 1970 SCR (3) 770

1970 SCC_ (1) 504
Cl TATOR | NFO :
R 1985 SC 628 (47, 74)

ACT:

Cri m nal Trial-Secrctary of co-operative soci ety
charged under ss. 408 and 477 A |I.P.C -Joint trial wth
abettors-Acquittal = of abettors-Effect on conviction of the
princi pal accused.

Crimnal breach. of trust-User by accused. of noney
entrusted, <contrary to rules-Ratification by Directors-No
power to ratify-Effect of

M sj oi nder of charges-No prejudice to accused.

Constitution of India, 1950, Art 134(1)(c)-Certificate
by High Court-Judicial discretion to be exercised by Hgh
Court.

HEADNOTE

The appellant, who was the Secretary of a Cooperative
Soci ety and was responsible for the cash and mai nt enance, of
the accounts of the Society, was charged with the offenses
of crimnal breach of trust and falsification of ~accounts
under ss. 408 and 477-A, 1.P.C. He was tried along w'th 5
ot hers who were charged with the offence of abetment of the

of f enses. The, trial court acquitted all of them but the
appel | ate court (the Court of Judicial Conmi ssi oner)
convicted the appellant and acquitted the. others. The

appel late Court held that the appellant had advanced '/ noney
against the rules of the Society and also to various persons
not entitled to it, that the appellant had thereby committed
crimnal breach of trust and either m sappropriated or
m sapplied the funds of the Society dishonestly to benefit
hinself or his relations and friends. The "appellate Court
certified that the case was a fit one for appeal to this
Court under Art. 134(1) (c), but, the order granting the
certificate did not disclose on its face what exactly was
the difficulty of the appellate Court and what question of
outstanding difficulty this Court was to settle

In appeal to this Court,

HELD : (1) The acquittal of the co-accused was not based
on the finding that there was no falsification of accounts
or enbezzlement. Therefore, the appellant could not contend
that no offence was comitted because of the acquittal of
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the co-accused. [773 G D

(2) On the finding of the appellate court, it was not
a nmere civil liability of the appellant. The appellant’s
manner of dealing with the noney entrusted to his custody
constituted crimnal breach of trust. The Directors had no
authority under the bye-laws to give any directions contrary
to the bye-laws and so, could not ratify the violation of
the bye-I|aws. Any resolution ratifying the use of trust
noney contrary to the directions contained in the bye-Ilaws
woul d not validate the breach- of the bye-laws. [775G 776
A-C|

(3) There was no msjoinder of charges and no
prejudi ce was caused to the appellant. [776 F]

(4) The appellate Court should not have granted the
certificate, under Art. 134(1)(c) in the present case. The
word 'certify’ in the Article
771
postul ates the “exercise. of judicial discretion by the
appel l ate’ Court and the certificate should ordinarily show
on the face of it that the discretion was invoked and
properly —exercised. This Court should be in a position to
know t hat the appellate Court has not acted nechanically but
has applied its mnd: A certificate under this clause is
i mperm ssi bl e on questions of fact. Wen the case does not
di sclose a substantial question of law or principle -the
certificate. granted by the appellate Court is liable to be
revoked by this | Court, though such prima facie non-
di scl osure woul d not by itself automatically invalidate the
certificate [777 A-C]

JUDGVENT:
CRI' M NAL APPELLATE JURI SDI CTI ON: Crim nal” Appeal No. 131 of
1967.

Appeal from the judgment and order dated January 9,
1967 of the Judicial Conm ssioner’s Court Tripura, /Agartala
in Crimnal Appeal Case No. 8 of 1963.

M K Ramanmurthi, J. Ramanurthi and Vi neet Kumar, for
the appel |l ant.

H. R Khanna and R N. Sachthey, for the respondent.

The Judgrment of the Court was delivered by

Dua, J. Pursuant to a conplaint by Shri Joy _Shanker
Bhat t acharyya, the appellant Sushil Kumar Gupta was tried in
the court of Assistant Sessions Judge, ~Tripura on the
foll owi ng charges

"(1) That you in between the nonth of
Sept enber, 1958 and July, 1959 at Agarwala P
S. Kotwali being a servant viz. Secretary in
t he enpl oynent of the Tri pura Centra
Mar keting Co-operative Society Ltd., - and in
such capacity entrusted with certain property
to wit a total sumof Rs. 18,200 being the
fund of the Society committed crimnal breach
of trust in respect of the said property -and
thereby comitted an offence punishable under
s. 408 of the Indian Penal Code and within the
cogni zance of this Court.

Secondly : that you in between the period
of Septenber, 1958 and July, 1959 at the sane
pl ace being a Secretary in the enploynent of
the Tripura Central Marketing Co-operative
Society Ltd., wlfully and with intent to
defaud, falsified certain books and other
rel evant papers to wit cash book etc., which
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bel onged to the said society, your enployer
and thereby conmitted an offence punishable
under S. 477-A of the Indian Penal Code and
within the cognizance of this Court."

As the appellant was tried jointly along wth five
others who have been acquitted and as if was argued on
behal f of the appellant that in view of the acquittal of his
co-accused the appel | ant
772
al so shoul d have been acquitted, the charges against them
may -al so be reproduced : -

"That Sushil Kumar CGupta, Secretary of the
Tripura Central Marketing Co-operative Society
Ltd., in between the period of Septenber, 1958
and July, 1959 at Agartala p.s. Kot wal i
commtted the offence of crinminal breach of
trust” in respect-of Rs. 18, 200 and that you
the aforesaid persons at the sane place and
time ~“abetted the said Shri. Sushi |  Kumar
Gupta in the conmi ssion of the sane offence of
crimnal breach of trust in respect of the
sai d anpbunt which was committed in consequence
of your abetnent and that you have thereby
comm tted an of fence puni shabl e under s. 109,
I.P.C. read with s. 408, |I.P.C. and within ny
cogni zance.

Secondly : that Shri Sushil Kumar Gupta,
Secretary of the Tripura Central Mrketing Co-
operative Society Ltd. in between the period
of Septemnber, 1958 and July, 1959 at Agartal a
p.s. Kot wal i conmtted the of fence of
falsification of accounts and that you the
aforesaid persons at the sane place and tine
abetted the said Shri Sushil Kumar Gupta in
t he conmi ssion_of the sane of f ence of
falsification of account which was commtted
in consequence of your abetnent and that you
have thereby committed an of fence punishable

u/'s 109, I.P.C read with s. 477-A of the
|.P.C. and within nmy cognizance.”
The trial court acquitted all the six accused persons. An

appeal against the acquittal of all of them was preferred
under s. 417 (3), CG. P.C. in the court of the Judicia
Conmi ssi oner, Tripura. That court allowed the appea
against S. K Cupta only and dismssed it-as against the
ot hers. S. K CGupta was held guilty of ‘the offence of
crimnal breach of trust under s. 408, |I.P.C. and also of
the offence of falsification of accounts under. s. 477-A,
I.P.C. regarding the sumof Rs. 18,200. He was sentenced
under each count to undergo rigorous inprisonnent for one
year, the sentences to be concurrent.

The convict S. K Q@upta has appealed to this Court on
certificate grant ed under Art. 134(1) (c) of t he
Consti tution. "Me order granting the certificate does not
disclose on its face what exactly the difficulty of the
court of the Judicial Conmmissioner is and precisely what
guestion of outstanding difficulty this Court is desired to
settle. On behalf of the appellant his |earned advocate
Shri  Ramamurthy, however, addressed elaborate arguments
guestioning the order of the |earned Judicial Comm ssioner

al | owi ng

773

the appeal against the appellant S. K CGupta's acquittal.
Hi s, challenge was based on three nain contentions. The

fourth point that the | earned Judicial Conmm ssioner erred in
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law in- considering Ex. P-59 to be admissible in evidence,
in disagreement with the trial court, according to which it
was hit by s. 24, Indian Evidence Act, was not allowed to be
argued in this Court because this ground was not taken in
the grounds of appeal

The first contention seriously pressed on behalf of the
appellant is that in view of the acquittal of his co-accused
who were tried along with himthe court of the Judicia
Conmi ssioner was wong in lawin holding that there was
falsification of accounts and enbezzl ement of the funds of
the Tripura Central Marketing Co-operative Society. Thi s
subm ssion is unacceptable. The acquittal of the other co-
accused as affirnmed by the | earned Judicial Conm ssioner is
not based on the finding that there was no falsification of
accounts and no enbezzlenent of the funds of the Society.
S. K Gupta, appellant, it may be pointed out was the
Secretary of the Society since April 13, 1957 when the first
general neeting of the Society was held and was in that
capacity ‘entrusted with its funds. He worked as such till
August 10, 1960. He was accordingly responsible for the
cash and  maintenance of current accounts of the Society
during the period in question. Turning to the Bye-laws of
the Society, bye-law no. 41 prescribes the duties of the
Secretary. According to this bye-law the Secretary has
inter alia:

"(3) To nmake disbursenent and to obtain
vouchers and to receive paynents and pass
receipts, under the general or special orders
of the Board of Directors on this behalf from
time to tine.

(4) To keep all accounts and ‘registers
required by the rules.

(13) To countersign cash book in token
of the bal ance being correct and to | produce
the cash bal ance. whenever called upon to do
so by the Chairman or -any person authorised to
do so.

In the absence of the Secretary 't he Board
of Directors nay authorise the -Manager to
performthe duties of the Secretary.

The Board of Directors may al so authorise
the Manager to perform any of the duties of
the Secretary to facilitate, the working of
the Society.

Recei pts passed on behal f of the Society
shall be, signed by the Secretary. Shar e
certificates and other-

774
docunents shall be signed by the Secretary and
one nenber of Board of Directors jointly,"
Byel aw 42 contains directions |I regardi ng advances . agai nst
proof goods and cl ause (1) of this byel aw provides :

"(1) The Board of Directors shall, at the
begi nning of the session, fix the amunt  of
advance, indicating the percentage of the
mar ket price of produce or goods pledged with
the society, that my be granted to a nenber
Such limts may be fixed for different com
nodi ties and varied from tinme to time
accordi ng to fluctuation in mar ket s or
ot herw se.

It shall also be conpetent for the Board
of Directors to call on a borrower at any tine
before the due date to repay a portion of the
| oan or advance issued or to pr oduce
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additional security for the outstanding |oan
or advance within a tine fixed by them if in
their opinion, there is fall or likely to be a
fall in the market value of the produce or
goods pl edged. "

Under byelaw 44 |oans may be granted to menbers in
suitable cases on such terns and conditions as regards
i ndividual and maximumlinits, repaynment of |oan,, rate of
interest thereon etc., as may be fixed by the Board of
Directors from time to tine. According to the |earned
judicial Comnissioner "the overall picture" enmerging .from
the evidence on the record, to quote his own words, it

"(1) A sumof Rs. 18,200/- was said to
have been di sbursed in 1958 and 1959.

(2) It was said to have been repaid in
the | ast week of June, 1959 towards the end of
the co-operative year of 1959 and long after
t he maximum period of 6 nonths allowed by rule
42 (4) of the byel aws.

(3) The ~ same _anpbunt was again said to
have been ,disbursedin a few days in the
first week of July commencing with the next
cooperative year (1959-60).

(4) Except the 2nd and 4th respondents,
the /others were not nenbers of the Co-
operative Society and inthis regard the 1st
respondent disregarded sub-rule (1) ,of r. 42
of the byel aws.

(:5) The 1st respondent did not obtain
any general or special orders of the Board of
Directors to make the disbursenments and
violated sub-rule (1) of r. 42 of Ext. P-41

775
(6) Ext . P-56 and P-59 show that the
al | eged col | ections of the nonies in June 1959
was fal se and that the accounts were got up
(7) The fact that a discount of Rs.
10/- was paid to cash a cheque on 29-6-1959
shows that the society had no funds on that
day.

(8) None of the alleged | oanees was a
Jute grower and no jute was deposited in-the
godowns of the society before the advances
were nmade and in this regard the nandatory
provisions of sub-r. (2) of r. 42 were also
di sregarded by the 1st respondent.

(9) A nunber of adjustnents were made
in the Accounts to show that the sum of Rs.
18, 200/ - was di sbursed.

(10) The three per sons to whom
ultimately the amounts were said to have been
di sbursed are i nterested in t he 1st
respondent . The 4th respondent C. C. Das
GQupta is a relation of the 1st respondent —and
proved by P. Ws 1, 6 and 8 and as adm tted by
the 4th respondent hinself in Ext. P-56. The
3rd respondent Sudhir Ranjan Roy is a servant
of D.W | who is a co-Director of the Match
Factory and friend of the 1st respondent. The
3rd respondent Haradhan Deb was appointed by
the 1st respondent inthe CMS. The 3rd
respondent was al so an enployee of the C T.S.
of which the 1st respondent was a Director."

On the basis of these observations the appellant was
held to ,have committed crimnal breach of trust and to have
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either msappropriated or msapplied the funds of the
Soci ety dishonestly to benefit hinself of his relations and
friends. Counsel failed to point out any legal infirmty in
the final conclusion drawmn in the inmpugned order from the
overall picture. Indeed, counsel, after a faint attenpt to
find fault with this conclusion felt constrained to admt
that the noney had been advanced against the rules of the
Society and also to the persons not entitled to it, his only
contention in support of the appeal being that it did not
constitute a crimnal offence and that in any event the
Board of Directors of the Society having ratified the
advances, the foundation for the crimnal charge nust be
deened to have di sappeared. We are unable to agree.

The offence of crimnal breach of trust is comitted
when a person who is entrusted in any manner with property
or Wth doninion over it, dishonestly m sappropriates it, or
converts it to his own use, ~or-dishonestly wuses it or
di sposes it of in violation
776
of any direction of |aw prescribing the node in which the
trust is to be discharged, or of  any Ilawful contract,
express or inplied, nade by himtouching such discharge, or
wilfully suffers any other person so to do. The appellant’s
manner of dealing with the noney entrusted to his custody
clearly constitutes crimnal breach of trust. Counsel was
not able to point out any provision which enmpowers the
Directors to prescribe the node of naking advances, which
violates or is in breach of, or contrary to the Byelaws. |If
the Directors,-possess no authority to give any directions
contrary to the byelaws they can scarcely claim or assume
power to ratify violation of the Byelaws in the matter of
dealing with the trust nmoney. Qur attention was not drawn
to any over-riding provision conferring power on the Board
of Directors to ratify use of the trust noney contrary to
the directions contained in the Byelaws. Exhibit P-27, the
resol ution of the Board of Directors dated January 10, 1960,
on which reliance in support of’ ‘the argunment was  placed,
nerely states "investnments nade by the Secretary  uptodate
are hereby approved" without pointing out the  provisions
under which such approval could validate breaches ~of the
Byel aws. Incidentally it nmay be nentioned that the |earned
Judi ci al Conm ssioner also entertained some suspicion about
the manner in which the neeting, in which this resolution
was passed, was held. This- contention of the counsel nust,
therefore, be repelled.

In the Ilast submission the counsel nade a grievance
against the joint trial of several accused persons on
several itens of enbezzlenent. According to himthere was a

m sj oi nder of charges which vitiated the trial. I'n’ our
opi nion, charges wunder s. 408 and s. 477-A, |Indian / Pena
Code, <could, in the circunstances of this case, “be tried
together and the joint trial of all the accused was  proper
and lawful. Qur attention was not drawn to any provision of
aw against the legality of the joint trial. 1In any event

no failure of justice in consequence of the joinder  of
charges was pointed out, with the result that the question
of msjoinder of charges nust be held to be of little
consequence at the stage of appeal

Bef ore closing we may point out, as has repeatedly been
said by this Court, that there is normally no right of
appeal to this Court in crimnal matters except in cases
provided :by Art. 134 ( 1) (a) and (b) of the Constitution
Clause (c) of this Article enpowers the Hgh Court to
certify cases to be fit for appeal to this Court. The word
"certify" is a strong word; it postulates exercise of
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judicial discretion by the Hgh Court and the certificate
shoul d ordinarily show on-the face of it that the discretion
was i nvoked and properly exercised. This Court should be in
a position to know that the High Court has not acted
mechani cal | y

777

but has applied its mnd. A certificate under this clause
is inpermssible on questions of fact and when a case does
not di sclose a substantial question of law or principle then
the certificate granted by the High Court is liable to be
revoked by this Court, though such prinma facie non-
di scl osure would not by itself automatically invalidate the
certificate. In the case in hand no substantial question of
law or principle was nade out at the bar and the certificate
was clearly msconceived though it vaguely states that
several questions of |aw are involved. The appeal fails and
i s dismssed.

V. P. S Appeal dism ssed.

OSupCl (NP)701-5

778




