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PETI TI ONER
STATE OF H MACHAL PRADESH

Vs.
RESPONDENT:
SHRI J.L. SHARVA & ANOTHER
DATE OF JUDGVENT: 18/ 11/ 1997
BENCH

G N RAY, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT

PATTANAI K. J.

Del ay condoned.

Leave granted.

Thi s appeal by special leave is directed against the
j udgenent of the Hi machal Pradesh Adm nistrative Tribunal
Shima dated 16th Decenber, 1996 passed in O A No. 109 of
1987. The respondents are pronoted officers to the H macha

Pradesh Forest Service Cass |I1. They filed an application
before the Tribunal for a direction that the direct recruits
to the Forest Service Cass Il are entitled to their

seniority formthe date of their joining after conpletion of
the training and not fromthe date of their joining the
training at the Forest Research Institute in terns of the
Notification dated 30th April, 1986. The Tribunal by the
i mpugned judgnment having granted that relief and having held
that the direct recruits are only entitled to get pay while
continuing under training in the Forest Research Institute
and will not get the benefit of seniority vis-a-vis the
pronmotes, the State has cone up in appeal. The question that
arises for consideration, therefore, is whether a direct
recruit will be entitled to count the training period for
the purpose of his seniority in the service or not? The
answer to this question wll depend upon the relevant
service rules which govern the conditions of service of the
enpl oyees in a particular state.

The | earned counsel appearing for the appellant- state
contends that the Rules framed by the Governor under proviso
to Article 309 of the Constitution dealing wth the
conditions of service in respect of Hi machal Pradesh Forest
Service (Cass 11) is called the H nachal pradesh Forest
Service (C ass [1) recruitnent pronmotion and certain
conditions of Service Rules, 1966. Rule (4) thereof provides
that the method of recruitnment to the post in the said
service, age l[imt, qualifications and other nmatters
connected therewith shall be as specified in colums 5 to 18
of the said schedule. Thus the Schedule itself becones a
part of the statutory recruitnent rules determining the
conditions of service. By Notification dated 30th April
1986 Schedules to the Rules were anmended and in colum (10)




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 4

the follow ng provision was inserted:
"The candi dat es sel ect ed for
training at For est Resear ch
Institute and col |l eges, Dehradun or
at any other place, shall while
undergoing the training be treated
as 'in service' candidates fromthe
date of joining the Institute.
During the period of training, the
candi dates shall receive pay in the
| owest stage of the pay scale of
HPFS-11 applicable to the service &
al | onances admi ssi bl e t her eon
during the first year and at the
second stage of that scale during
the second year;
Provi ded that ~ the second i ncrenent
shal'l. be granted only when a direct
recruit has passed the prescribed
exam nation (s) fromthe concerned
I nstitute/college."
In view of the anended provisions of the Recruitnment

Rules, the training period of a direct recruit will have to
be treated as ' in-‘service , and therefore, the said period
necessarily will have'to be counted for the purpose of

determning the seniority of a direct recruit in the
service. The Tribunal, according the learned counsel for the
appellant, was in ‘error in interpreting the aforesaid
provision of the Rules. In support of his contention
reliance has been placed on a decision of this Court in the
case of R S. Ajara & others v. State of @ujarat and others,
1997(3) SCC 641. M. Sharmm, the |earned counsel appearing
for the pronotes - respondents, on the other hand contended
that the Rules read as a whole clearly indicate that the
amended provisions nerely conferred a right upon a candidate
joining the Institute for training to get pay in the | owest
stage of the pay scale of Hinachal pradesh Forest Service

Class Il and the said training period cannot be counted for
the purpose of determining the seniority of the /direct
recruits. According to the |earned counsel, if colum (10)

of the Rules is interpreted to nmean that the training period
of a direct recruit also be counted for seniority then the
said interpretation wll be repugnant to the several other
provisions of the Rules and it wll not be possible to
harmoni ze the inconsistencies. The |earned counsel further
contended that in view of the decision of this Court in
Prafulla Kumar Swain v. Prakash Chandra M sra and others,
1993 Supp (3) SCC 181, which is a three Judge Bench Judgnent
of this Court, the training period of a direct recruit
cannot be counted for determning seniority of the direct
recruits and it nmerely specified the nonetary enplunents
which a selected candidate would get during the period of
training. They do not beconme nmenbers of the service during
the period of training but nerely treated as ’in service’

This is also apparent fromthe letters issued by the State
CGovernment to the successful candidates indicating that the
of ficers shall be on probation for two years on joining the
Department of the Forest Farming and Conservation after
conpletion of their S.F.S. course from their respective
bat ches conmrencing from1.4. 1985, 1.11.1985 and 1.4.1986.
The | earned counsel further wurged that colum (7) of the
Schedul e clearly provides that before becom ng a nenber of
the service, a direct recruit has to obtain certain
essential qualifications one of thembeing a D plom course
at the Forest Research Institute and College, Dehradun or
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its equivalent. This being the position a direct recruit
cannot be said to be a nenber of the service even before
obtaining the essential qualifications, and therefore, the
training period cannot be counted for the purpose of
seniority. In this connection, the |earned the judgnent of
this Court in A N Sehgal and others v. Raje Ram sheoran and
others, 1992 Supp (1) SCC 304. It was further urged that
under the Rules even a direct recruit is required to undergo
probation for a period of two years, and therefore, unti

successful conpletion of the said probation period there is
no appoi ntnent to the cadre and consequently no question of
counting the training period for the purpose of seniority.
In this viewof the matter, the counsel wurged that the
Tribunal rightly disposed of the Application by hol ding that

the training period of ‘direct recruits will be treated only
for the purpose of getting pay and not for the purpose of
seniority.

Inview of the rival submssions at the Bar the only
guestion that ~arises for consideration is as to what is the
correct  ‘interpretation of ~ Columm (10) of the Anended
Recrui tment Rul'es which statutorily.  declares the period of
training to be 'in service . Under the Constitution under
Article 309 the Legislature has the power to regulate the
recruitnent, and conditions of service of persons
appointed, to public services and posts in connection with
the affaires of the Union or of any State. Under proviso to
Article 309 the president in case of “Union and the CGovernor
in case of a state has been enpowered to nake rules
regul ating the recruitnent and conditions of  service of
persons appointed wuntil provision in that behal f is nmade by
or under an Act of the appropriate Legislature. In exercise
of such power under the proviso to Article 309 the
recruitment Rules to the Hi machal Pradesh Forest  Service
Class Il has been made and the said Rules also has been
amended. The Amended rules, therefore, is a conpetent
| egislation determning the service conditions of  persons
recruited to the H nachal Pradesh Forest Service dass Il
In RS, Aara s case (supra), this Court considered the
guestion as to whether training period of a direct recruit
can be taken into account for fixation of seniority in the
cadre. In that case, the statutory Recruitment Rules did not
at all deal with the question of seniority of the officers
directly recruited and pronotes. The Governnent, however,
passed a Resolution dated 31.1.1992 declaring therein that
the training peri od of directly recruited Assi'st ant
conservators of Forests in CQujarat State Forest ~Service,
Class Il, shall be taken into account for the purposes of
seniority. This Court considered the aforesaid resolution of
the Government and came to hold that since in the statutory
Recruitnment Rules there is no provision for determ nation of
i nter seniority between the prombtes and direct recruits
and there being no provision which can be said to be
contrary to the aforesaid admnistrative resolution of the
State Governnent, the resolution nust be held to be wvalid
and the period during which a direct recruit undergoes
training can be taken into account for deternmining his
seniority in the cadre of class Il Forest Service. The case
in hand is a much stronger case than the case which was for
consi deration before this court in RS Ajara since in the
present case the statutory Recruitnment Rules itself
contained the stipulation that the training period shall be
treated to be 'in service’'. W are unable to accept the
interpretation given by the Tribunal to the anended
provisions of colum (10) of the Rules to the effect that
the training period of direct recruits will be treated only
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for the purpose of getting pay and not for the purpose of
seniority. If really the legislative intent would have been
to grant pay to the candidates while on training then it
woul d not have been necessary to indicate that "while
undergoi ng the training be treated as ' in service
candi dates from the date of joining the Institute". The
Language of Colum (10) as anmended by the Third Anendnent
Rul es of 1986 is clear and unanbi guous and unequivocally
i ndicates that the period of training shall be treated as
in service’. W do not find any prohibition or restrictions
inthe statutory rules prohibiting the 'in Service' period
for being counted for the purpose of seniority. This being
the position in our considered opinion the Tribuna
conmitted serious error of law in holding that the training
period will be treated to be ’'in service’ only for the
pur pose of getting pay and not for the purpose of seniority.
No such limted interpretation can be given to the express
| anguage used in columm (10) and on the other hand on giving
a full | effect the ~provisions of Colum (10) the concl usion
is irresistible that the service and wll necessarily,
therefore, be counted for the seniority of the direct
recruits. The on which the |earned counsel for the
respondent relied wupon is of no assistance inasmuch as in
the said case the 'Regulation 12 (c) in unm stakable terns
had provided that the training period wll not count as
service under Government and service will « count only from
the date of appointment to the service after successfu
conpletion of the course of training. In fact the aforesaid
deci si on has been duly noticed by this Court in RS. Ajara’ s
case and on account of the distinctive features of
regul ation containing a prohibition it has been held that
the decision is of no application. W have al so consi dered
the subnissions of the |[|earned counsel for the respondent
that such interpretation of ours would be repugnant to other
provisions of the Recruitment ~Rules” but on a thorough
scrutiny of the Rules we do not find any repugnancy which
can be said to occur on account the interpretation given by
us to colum (10) of the Schedule and other colums in the
Schedul e. W have also carefully gone through the decision
of this Court in the case of A N Seghal (supra) and we do
not find anything stated therein contrary to what we have
indicated in the present case in interpreting the provisions
of the Recruitnent Rules determ ning the service conditions
of the enployees of the H nachal Pradesh Forest~ Service
Class Il. In the aforesaid prem ses the inpugned judgnent
and order of the Tribunal is set aside and O A No. 109 of
1987 stands dismissed. it is held that the training period
of the direct recruits shall be counted for determ ning the
seniority in the service provided of course the said direct
recruit successfully conpletes the training and then is
absorbed in Cass |l Forest Service. This appeal is allowed
but in the circunstances there will be no order as to costs.




