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ACT:
Practice and Procedure--Chartered Hi gh " Court-Judgment-Duty
to give reasons.

HEADNOTE

After the death of the appellant’s husband who was an
attorney-at law, the first respondent filed a suit. on the
original side of the Calcutta H gh Court against the
appel l ant and her mnor son, for a decree for Rs. 15,000 and
interest clainmng that the amount was deposited with the
appel l ant’ s husband for the purpose of investing it and that
the appellant’s husband agreed to pay interest at certain
rates. The appellant filed a witten statement denying the
claim in its entirety. The first respondent  produced
extracts of bank accounts to show that the noney had passed
but there was no docunentary evi dence supporting the case
relating to the agreenment between himand the appellant’s

husband. To prove his case and the terns of the deposit
which according to himwere orally agreed upon, the first
respondent examined hinsel f and three ot her witnesses. The

appel | ant appeared by counsel and the cross-exam nation on
behal f of the appell ant was el aborate and showed that the
claim was contested fully and that the defence was not
confined to the extent of the appellant’s Iliability. The
trial Judge gave a personal decree agai nst the appell ant but
did not frame any issues or record any reasons in support of
his conclusion. |In appeal under the Letters Patent, though
several grounds on the nmerits were raised in the menorandum
of appeal the appellate Bench also did not give any reasons
but nmerely nmodified the decree by Iimting it to the estate
i nherited by the appellant.

In appeal to this Court,

HELD : Under O X-LIX, r. 3 (5), Cvil Procedure Code, rr
1 to 8 of O XX do not apply to a Chartered H gh Court in
the exercise of its ordinary or extraordinary origina
jurisdiction, and hence, a Judge of a Chartered H gh Court
is not obliged to record a judgnent giving reasons in
accordance with the provisions of O XX, rr. 4(2) and 5. But
t he Hi gh Court nust exercise judicial discretion in
exerci sing that power, because, the recording of reasons is
i ntended to ensure that the decision was not the result of a
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whim or fancy but of a judicial approach, that the
adj udi cation was according to | aw and procedure established
by Iaw, and that when the judgment is subject to appeal, the
Appel late Court may have adequate material on which it my
determ ne whether the facts were properly ascertained and
the law has been correctly applied resulting in a just
deci si on. The privilege of not recording ’'reasons is
i ntended to apply where the action is undefended, where the
parties are not at issue on any substantial natter in a
summary trial where leave to defend is not granted, in
maki ng interlocutory Oders or in disposing of form

proceedi ngs. [979 F-H, 980 F-H|

In the present case, since there was a contest on nerits, in
the absence of any docunentary evidence in the hand-witing
of the appellants husband, the burden of proving his claim
lay on the first Respondent, and the oral testinony adduced
by himhad to be exam ned in the context

977

of : (a) absence of Correspondence relating to the
transacti'ons bet ween the first r espondent and t he
appel l ant*s husband; (b) absence of books of account in
support of the transaction; (c) inprobability of such a
transaction between an attorney and his client; (d) absence
of previous business or professional relationship between
the first respondent and appellant’s husband; (e) absence of
vouchers supporting the alleged paynent of interest, and
simlar weighty circunmstances. |In reaching his conclusion

the trial Judge had to consider  the probabilities and
ci rcunst ances of the case and hence;, there shoul'd have been
a full record of the reasons for his conclusion.[980 A-E;
981 DG

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 662 of 1966.
Appeal by Special |eave fromthe (judgnent and order dated
August 4, 1964-of the Calcutta Hiugh Court in Appeal from
Original Oder No. 99 of 1963.

D. N. Mukherjee, for the appellant.

S. C. Majundar, for the respondents.

The Judgnent of the Court was delivered by

Shah, J. Birendra Krishna Ghosh-hereinafter called *Chosh-
was practising as an attorney-at-law in the H gh Court  of
Calcutta. He died in August 1950. H K. Banerjee the first
respondent herein-comenced in 1951 an action in the Hi gh
Court of Calcutta on the original side against Swaran Lata
and Arun Kumar-w dow and m nor son respectively of Ghosh-for
a decree for Rs. 15,000 clainmng that it was the bal ance of
"capital deposits" due to himfrom Giosh and Rs. /1,535
interest due thereon. The plaintiff clainmed that- he had
deposited with Ghosh Rs. 6,000 on Decenber 10, 1946 for the
"specific purpose of investing the amount” and the latter
agreed to pay interest at the rate of 6% per annum and to
repay the same or any portion thereof when demanded; that on
or about February 17, 1948, he had deposited Rs. 10,000

with Ghosh also for "the specific purpose of investing" that
sum and the latter had agreed to pay interest at the rate
of 7% per annum and to repay the same or part thereof when
demanded; that under the agreement Ghosh paid diverse sums
of noney as interest, and on July 3, 1947 Ghosh repaid Rs.
1,000 out of Rs. 6,000 deposited; and that the balance of
Rs. 15,000 and Rs. 1,535 interest due thereon were repayable
by the defendants to the plaintiff.

Swaran Lata filed a witten statement denying the claim of
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the plaintiff. She denied that the suns of Rs. 6,000 and
Rs. 10,000 were entrusted to or deposited with her husband
as alleged by the plaintiff; she denied that her husband
repaid any anounts towards interest or part paynent of
principal; and she
978
submtted that the suit was in any event barred by the |aw
of limtation.
The trial of the suit commenced before Law, J., on July 12,
1962. In support of the plaintiff's case four wtnesses
were exam ned. The plaintiff tendered in evidence extracts
fromcertain Bank accounts and correspondence. He produced
no docunentary evidence in support of his case that any
amount was deposited with Ghosh, on terns set out in the
pl ai nt. Apparently he relied upon the entries in the
extracts fromthe statenents of account with the United Bank
of India Ltd., the Inperial Bank of India, the Hooghly Bank
Ltd. and correspondence between himand Swaran Lata. The
| earned Judge by order dated August 17, 1962, passed the
fol |l owi ng order :
"There will ~be a decree for Rs. 15,000 with interest on
judgrment on Rs. 15,000 at 6% per annum and costs. No
interiminterest allowed."
Pursuant to that order a decree was drawn up.
Agai nst the decree Swaran Lata appealed to the H gh Court
under «c¢l. 15 of the Letters Patent, -and raised severa
grounds in the neno of appeal on the nerits. Th.-. High
Court disposed of the appeal by a short judgnent observing
"We think that the plaintiff sufficiently
proved the case nmade in the plaint. On the
10th Decenber, 1946 the plaintiff ‘entrusted
and deposited with Birendra Krishna Ghosh a
sum of Rs. 6,000 for the express and specific
purpose of investing the sumto yield interest
at the rate of 6% per annum He al so
entrusted and deposited with Birendra / Krishna
Ghose on the 17th February 1948 a sum of Rs.
10,000 for 'the express and specific purpose
of investing the sumto yield interest at the
rate of 7% per annum '
The Court observed that the amobunts paid to Ghosh were depo-
sits, within the neaning of Art. 60 of the Indian Limtation
Act, 1908, and since interest was paid in respect of both
the deposits within three years of the institution of the
suit, no question of linmtation arose, and the Trial Court
had "rightly decreed the suit." The High Court, ~however,
nodi fied the decree passed by the Trial Court and decl ared
that the liability of the defendants was not personal and
was |limted only to "the assets and properties” of = Ghosh
received by them Wth special |eave, Swaran Lata CGhosh has
appeal ed to this Court.
The defendants had filed a witten statenent denying the
avernments in the plaint and had contested the claimof the
plaintiff. The | earned Judge apparently raised no issues.
W have found in the printed paper book no record of —any
i ssues raised.
979
On behalf of the plaintiff, w tnesses were exanined to prove
the two deposits and the terns of the deposit which it was
clained were orally agreed upon. There was no docunentary
evi dence supporting the case of the plaintiff relating to
the agreenents between himand Ghosh. There was also no
docunentary evidence supporting the case of paynent of
interest on the amounts deposited, or of re-paynent of a
part of the principal. |Indisputably the pleadings of the
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parties raised substantial issues of fact for trial, and a
lengthy trial was held. But the Ilearned Trial Judge
delivered no judgnment. He nerely decreed the <claim The
decree was on the face of it erroneous, because it directed
Swaran Lata and her minor son Arun Kumar personally to pay
the anmpunt decreed.

Trial of a civil dispute in Court is intended to achieve,

according to |law and the procedure of the Court, a judicia

determ nati on between the contesting parties of the natter
in controversy. Qpportunity to the parties interested in
the dispute to present their respective cases on questions
of law as well as fact, ascertainment of facts by neans of
evidence tendered by the parties, and adjudication by a
reasoned judgnent of the dispute upon a finding on the facts
in controversy and application of the law to the facts
found, are essential attributes of a judicial trial. 1In a
judicial trial the Judge not only rmust reach a conclusion
whi ch he regards as just, but, unless otherwise pernmtted,

by the practice of the Court or by |aw, he nust record the
ultimate " nental process leading fromthe dispute to its
sol uti on. A-judicial determ nation of a disputed claim
where substantial questions of Ilaw or fact arise is
satisfactorily reached, only if it be supported by the npst
cogent reasons that ‘suggest thenselves to the Judge : a nere
order deciding the matter in dispute not supported by

reasons is no judgnent at all. Recording of reasons in
support of a decision of a disputed claim serves nore
purposes than one. It is intended to ensure that the
decision is not the result of whimor fancy, but of a
judicial approach to the matter in contest: it 1is also

i ntended to ensure adjudication of the matter according to
law and the procedure established by law. A party to the
dispute is ordinarily entitled to know the grounds on which
the Court has decided against him and nore so, when the
judgrment is subject to appeal. ~The Appellate Court, wll
then have adequate material on which it may determne
whet her the facts are properly ascertai ned, the | aw has been
correctly applied and the resultant decision is just. /It is
unfortunate that the |earned Trial Judge has recorded no
reasons in support of his conclusion, and the H gh Court in
appeal nerely recorded that they thought that the  plaintiff
had sufficiently proved the case in the plaint.

The defendants it is true led no oral evidence and produced
no docunentary evidence. But the defendants had apparently

LI I Sup Cl/69-13

980

no personal know edge about the transactions and there is no
cl ear evidence on the record that the first defendant Swaran
Lata had in her possession any books of account of the
deceased which she could have produced and had withheld.
The burden of proving the claimin all its details‘lay upon
the plaintiff. Absence of docunentary evidence in 'support
of the case nade the burden nore onerous.

We are unable to agree with counsel for the plaintiff  that
"for all practical purposes" the action was undefended and
that the Trial Judge recorded nerely formal evidence in
proof of the plaintiff’'s case. The defendants had filed a
witten statement denying. the plaintiff's claim had
appeared by counsel at the trial, and had challenged the
plaintiff’s evidence by intensive cross-exam nation. The
plaintiff who was the principal wtness was asked as nmany as
317 questions and his exam nation appears to have taken the
better part of a day. |In the course of the examination in
attenpting to elicit the truth the |Iearned Judge took no
mean or insignificant part. Three nore witnesses were also
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exam ned.

We are also unable to agree that the only plea raised at the
trial and in the Court of appeal was about the persona
l[iability of the defendants. The evidence led at the tria
and t he cross-exam nation anply establish t hat t he
def endants defended the claimon the nmerits. The Hi gh Court
in appeal nodified the decree and restricted it to the
estate inherited by the defendants from Ghosh. But there is
no reason to hold that the only point argued before the
Trial Court related to the extent of liability of the
def endant s. The grounds in the nenmorandum of appeal belie
that subm ssi on.

It is true that rr. 1 to 8 of 0. 20 of the Code of G vi
Procedure are, by the express provision contained in 0. 49
r. 3 cl. (5) inapplicable to a Chartered Hi gh Court in the
exercise of its ordinary or extraordinary original civi
jurisdiction. A Judge of a Chartered High Court 1is not
obliged to record a judgnent strictly according to the
provisions contained in rules 4(2) and 5 of 0. 20 Code of
Cvil Procedure. But the privilege of not recording a
judgrment is intended normally to apply where the action is
undef ended, where the parties are not at issue on any
substantial matter, in a summary trial of an action where
leave to defend is not granted, in mnaking interlocutory
orders or in disposing of formal proceedings and the Iike.
Oder 49 r. 3 of the Code of Civil Procedure undoubtedly
applies to the trial of suits; but the question is not one
nmerely of power but of exercise of judicial ‘discretion in
the exercise of that power. The function of ~a judicia
trial is to hear and decide a matter in contest between the
parties in open court in the presence of parties

981

according to the procedure prescribed for investigation of
the dispute, and the rules of evidence.  The conclusion of
the Court ought normally to be supported by reasons duly
recor ded. This requirenment transcends all technical rules
of procedure.

W nmmy assune that the |learned Trial Judge was “satisfied
that the claimof the plaintiff deserved to be decreed. But
the judgment of the |learned Trial Judge was not final : it
was subject to appeal and unless there was a reasoned
judgrment recorded by the Trial Judge, an appeal against the
judgrment may turn out to be an enpty formality. A Court of
appeal generally attaches great value to the views forned by
the Judge of First Instance who had seen the w tnesses and
noted their denmeanour. How the Judge who tried the suit
reacted to the evidence of a witness may not al ways be found
fromthe printed record.

The plaintiff’s case was founded upon extracts of Bank ac-
counts : the extracts however do not evidence the agreenent
under which the nmoney passed fromthe plaintiff to Ghosh.
The plaintiff had to prove not only that noney passed from
him to Ghosh; he had to prove, that nmoney passed under the
agreement pleaded by him Oal testinony of the plaintiff
had to be examned in the context of several weighty
circunst ances e.g. conplete absence of docunentary evidence
in the handwiting of Giosh; absence of correspondence
rel ating to the transactions between Ghosh and the
plaintiff; absence of books of account in support of the
transactions; inprobability of a transaction of the nature
pl eaded between an attorney and the plaintiff; absence of
any previous business or professional relationship between
Ghosh and the plaintiff; absence of vouchers supporting the
all eged payment of interest and repaynent of part of the
principal and other inportant circunstances. |In reaching a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 6

conclusion the Court had to consider the probabilities and
the circunstances in which the plaintiff alleged that he had
deposited the two suns of nmoney wth Ghosh. It was
essentially a case in which there should have been a ful
record of the reasons which persuaded the learned Tria
Judge to reach the conclusion he did. A nmere order direct-
i ng paynent of the nobney, not supported by reasons, does not
do duty for a judgnment according to | aw.

W are, therefore, constrained to come to the conclusion
that there has been no real trial of the defendants’ case.
It is a very unfortunate state of affairs that eighteen
years after the date on which the suit was instituted, we
have to remand the suit for trial according to law. But we
see no other satisfactory alternative.

The decree passed by the High Court is set aside. The suit
stands renmanded to the Court of First Instance for tria
according to law. 1t will be open to the |earned Judge who
tries the suitto proceed on the evidence already on the
record. I'f the

982
parties desire to | ead any additional evidence, he will give
them opportunity in that behalf. |If the |earned Judge is of

the opinion that the witnesses shoul d be exam ned over again
before him he may adopt that course.

As costs till nowincurred are thrown away on account of
circunstances for which the parties may not be hel d
responsible, we direct that there will be no order as to
costs till this date.

We may state that the observations made by us in the course
of this judgment are not intended to express-any opinion by
this Court on the nerits of the dispute.

V. P. S Case renmanded.
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