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S.B. Sinha, J.

1. Leave granted.

2. Parties hereto admittedly had been carrying on conmercia
transactions. Appellant herein was an authorised deal er of Hi ndustan Lever
Limted. In connection with the said business transactions, appellant

all egedly was required to deliver to the second respondent Form I X-C
prescribed in terms of Bihar Sales Tax Rules. The Second respondent herein
filed a conplaint petition alleging comm ssion of offence under Section 427,
384 and 420/ 34 of the Indian Penal Code, inter alia, holding

"That it is not out of place to nmention here that the

conpany at the tine of agreenent so took place

bet ween conpl ai nant and Hi ndustan Levar got

si gned of the conplai nant over certain plain and

printed papers saying that there are the fornality of

the organi zation, which is required to be fulfilled

as such if the conpany try to take any advantage

fromthe said papers the sane woul d not be

bi ndi ng upon the conpl ai nant, as the conplainant

was not made aware fromthe contents of the

al | eged docunents and the signatures of the

conpl ai nant do not conme within the definition of

executi on.

That as per the requirement of the |aw stipul ated

by the rule 12 of sub-rule (2) (sic) of Bihar Finance
Act, 1981 it is the obligatory duty of the selling
dealer to furnish a declaration in witing to the

pur chasi ng deal er known as form | X-C obt ai ned
fromprescribed authority for the exenption of the
sal es tax over the turn over of the purchasing

deal er.

XXX XXX XXX

That the conduct of the accused of this case put
conpl ai nant in great inconveni ence, nental agony
and financial despair and caused damage to his
busi ness reputation.

XXX XXX XXX
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That the accused al ways kept proposal before the
conpl ai nant to continue business with the
conpany and as the conplainant refused to join
with themafter 1999 and as such the accused did
not supply the said formIX-C to the conpl ai nant
only with the mala fide and di shonest intention
whi ch caused damage to the conpl ai nant."

3. A Judi ci al Mgistrate, Madhepura, upon exam ning the conplaint on
oat h and upon taking statements of the w tnesses purported to have found
exi stence of a prima facie case for taking cogni zance under Section 420 of
the I ndian Penal Code against the appellants herein. Summpbns were
directed to be issued. They filed an application for quashing of the said
crimnal proceedi ngs before the High Court of Judicature at Patna in terns
of Section 482 of the Code of Criminal Procedure. By reason of the

i mpugned judgment, a | earned Single Judge of the said Court dism ssed the
said petition opining

"Adm ttedly, the petitioners were the carrying and

forwardi ng agents of the Conpany and in that

capacity they perhaps were instrunental in

forwarding the articles to the conplainant. They

cannot escape fromthe liability of undergoing

crimnal proceedings.

So far as the Petitioners’ contention on the dispute

being a civil one is concerned, | amunable to

agree with the assertions since fromthe facts nade

out a definite criminal liability is made out."

4, M. Siddarth Luthra, learned counsel appearing on behalf of the
appel l ant in support of this appeal, submitted that no case for issuance of
summons had been nade out even if the allegations contained in the

conplaint petition are given their face value and taken to be correct in its
entirety.

5. M. S.B. Upadhyay, |earned senior counsel appearing on behalf of the
second respondent, on the other hand, took us through the entire conpl aint
petition and contended that fromthe statenents contai ned in paragraph 14 of
the conplaint petition, it is evident that the appellants herein had intention to
cause a wongful loss to the conplainant by practicing deceit within the
meani ng of Sections 23, 24 and 415 of the Indian Penal Code. Strong
reliance in this behalf was placed on a decision of this Court in. . Rajesh Bajaj
v. State NCT of Delhi & Ors. [(1999) 3 SCC 259].

6. It is not in dispute that the appellant is one of the Redistribution
St ocki est of Hi ndustan Lever Ltd. It is furthernmore not in dispute that the
parties had been carrying on comrercial transactions for a long time. Til
the financial year 1998-99 despite non-supply of Form I X-C prescribed

under the Bi har Sal es Tax Rul es, the conplainant raised no grievance. Only
i n paragraph 14 of the conplainant petition, a purported statenent had been
nmade that the appellant conpelled himto continue the business for the year
1998- 99 despite non-supply of FormIX-Cin the earlier years.

7. Payment of sales tax, admittedly, is governed by the provisions of

Bi har Sal es Tax Act and Rules franed thereunder. Rule 14 of the Rul es
prescri bes procedure required to be taken in the event of non-receipt of Form
IX-C. It is not in dispute that a deal er who had not been supplied with the
prescribed formby the supplier may take recourse to the renedi es provided
for under the Rules.

8. Section 23, 24 and 415 of the Indian Penal Code read as under
Section 23 \026 Wongful gain

"Wongful gain" is gain by unlawful neans of

property which the person gaining is not legally

entitled.

"Wongful loss".--"Wongful loss" is the | oss by

unl awf ul means of property to which the person

losing it is legally entitled.
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Gai ning wongfully, losing wongfully.--A person
is said to gain wongfully when such person retains
wongfully, as well as when such person acquires
wongfully. A person is said to | ose wongfully
when such person is wongfully kept out of any
property, as well as when such person is
wrongful ly deprived of property.

Section 24 - Dishonestly

Whoever does anything with the intention of
causi ng wongful gain to one person or w ongful

| oss to another person, is said to do that thing
"di shonest | y".

Section 415 - Cheating

Woever, by deceiving any person, fraudulently or
di shonestly induces the person so deceived to
del i ver any property to any person, or to consent
that any person shall retain any property, or
intentioonally induces the person so deceived to do
or omt to do-anything which he would not do or
omt if he were not so deceived, and which act or
om ssion causes or is likely to cause damage or
harmto that person in body, mnd, reputation or
property, is said to "cheat".

Expl anati on, -- A di shonest conceal nent of facts is
a deception within/'the nmeaning of this section."

9. I ngredi ents of Section 420 of “the |ndi an Penal Code are as under
i) Decepti on of ‘any person

ii) Fraudul ently or dishonestly inducing any person to deliver any
property; or

i) To consent that -any person shall retain-any property and finally

intentionally inducing that person to do or omt to do anything which

he woul d not do or omt.

10. The transacti ons between the parties were for supply of goods.

Adm ttedly, and except supply of Form I X-C other ternms and

conditions of the contract had been conplied with by them Per se, supply
or non-supply of FormIX-C of the Bi har Sales Tax Rules had nothing to do
with the transactions for which the parties had entered intoa contract. Non-
i ssuance of the said formex-facie cannot give rise to commi ssion of any

of fence. |If the appellant or their principal were obligated'to act under a
statute and failed to performtheir duties as indicated hereinbefore, as the
statute itself provides for a renedy, ordinarily the same is required to be
taken recourse to. In any event, the second Respondent could have filed a
suit for danmmges.

There cannot be any doubt or dispute whatsoever that an offence can

be conmitted even if the parties had entered into a comercial 'transaction
In Rajesh Bajaj (supra) this Court held so. But it is equally well settled that
the allegations contained in the conplaint petition nust, prina facie, show
i nducenent of the victimby the accused by nmaking a representation. 1In a
case of this nature, we are of the opinion that no case has been nade out to
forman opinion that the appellant had the requisite intention

11. The question came up for consideration before this Court recently in
Indian G| Corporation v. NEPC Indian Ltd. & Ors. [(2006) 6 SCC 736]

wher ei n, upon consideration of a |arge nunber of decisions, it was held

"The essential ingredients of the offence of

"cheating" are : (i) deception of a person either by

nmaki ng a fal se or m sl eadi ng representati on or by

ot her action or om ssion, (ii) fraudulent or

di shonest inducenment of that person to either

deliver any property or to consent to the retention

t hereof by any person or to intentionally induce

that person to do or omt to do anything which he

woul d not do or onmit if he were not so deceived

and which act or om ssion causes or is likely to

cause damage or harmto that person in body,
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m nd, reputation or property."

It is not a case where the appellants can be said to have induced the
respondent to enter into a transaction so as to deceive themwith a viewto
cause unlawful losses to themand to make unl awful gain for thensel ves.

12. For the reasons aforenentioned, in our opinion, the H gh Court has
conmtted an error in not interfering with the order of the | earned Magistrate
t aki ng cogni zance of the offence. The inpugned judgnent cannot be

sustained. It is set aside accordingly. The appeal is allowed. However, in
the facts and circunstances of the case, there shall be no order as to costs.




