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PETI TI ONER
FOCD CORPORATI ON OF | NDI A

Vs.

RESPONDENT:
SREEKANTH TRANSPCORT

DATE OF JUDGVENT: 14/ 05/ 1999

BENCH
Uresh C. Banerjee, V.N Khare

JUDGVENT:

BANERJEE, - J.

These appeals by the grant of Special Leave pertains
to the effect of the usual ‘excepted clause’ vis-a- vis the
arbitration clause in a CGovernment contract. Wile it is
true and as has been contended, that the authorisation of
the arbitrators to arbitrate, flows fromthe agreenment but
the Hgh Court in the judgrment inpugned thought it fit to
direct adjudication of ‘excepted matters’ in the agreement
itself by the arbitrators and hence these “appeals before
this Court. At the outset, it is pertinent tonote that in
the wusual Covernmental contracts, the reference to which
woul d be made inmedi ately hereafter, there is exclusion of
some nmatters fromthe purview of -arbitration and a 'senior
of ficer of the Department usually is given the authority and
power to adjudicate the sane. The clause itself  records
that the decision of the senior officer, being the
adj udi cator, shall be final and binding between the parties
- this is what popularly known as ‘excepted matters’” in a
CGovernment or CGovernnental agencies’ —contract. ‘Except ed
matters’ obviously, as the parties agreed, do not require
any further adjudication since the agreenment itself provides
a nanmed adjudicator - concurrence to the same obviously is
presuned by reason of the unequivocal acceptance of the
terns of the contract by the parties and this is where the
courts have found out lacking in its jurisdiction to
entertain an application for reference to arbitration as
regards the disputes arising therefromand it has been the
consistent viewthat in the event the clains arising within
the anbit of excepted natters, question of assunption of
jurisdiction of any arbitrator either with or w thout the

intervention of the court would not arise; The 'parties
thensel ves have decided to have the same adjudicated by a
particular officer in regard to these matters: what —are

these exceptions however are questions of fact and wusually
nentioned in the contract docunents and forns part of the
agreement as such there is no anbiguity in the matter of
adj udi cation of these specialised matters and ternmed in the
agreement as the excepted matters.

As noticed above, the H gh Court, however, has in
fact, referred matters which are in terns of the agreenent
within the excepted matters to the arbitrator along with the
other arbitrable disputes. It would be convenient to note
the Arbitration clause at this juncture.
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"Al'l disputes and differences arising out of in any
way touching or concerning this agreenent whatsoever (except
as to any matter the decision of which is expressly provided

for in the contract) shall be referred to the sol e
arbitration of a person appointed by the Managing Director
of the FCI. It will be no objection to any such appoi nt nent

that the person appointed is or was an enployee of the
Corporation that he had to deal with the natters to which
the contract relates and that in the course of his duties as
such enpl oyee of the corporation he had expressed views on

all or any of the matters in dispute of difference. The
Board of such Arbitration shall be final and binding on the
parties of this contract. It is atermof this contract

that in the event of such arbitration to whomthe matter is
originally referred being transferred or vacating his office
or being wunable to act for reasons the Manager/Managi ng
Director of the FCl at the time of such transfer, vacation
of office or inability to act shall appoint another person

as arbitrator. Such persons shall be entitled to proceed
with reference fromthe stage at which it was left by his
pr edecessor. It is also a termof this contract that no

person other than a person appointed by the Managing
Director as aforesaid shall act as Arbitrator and if for any
reasons that it /is not possible the matter is not be
referred to Arbitratioon at all

It is term of a contract that the party invoking
arbitration wunder this clause shall specify the disputes
and/or difference to be referred to arbitration  together
with t he amount clained in respect of each such
di spute/difference, at the tinme of naking a request to the
Managi ng Director for appointnent of an arbitrator.

Provided further that any demand for arbitration in
respect of any clainms of the contractors under the contract
shall be in witing and are nmade within one year of the date
of termnation of conpletion (or expiry of the period) of
the contractor fromthe date of term nation of the contract,
if it is termnated earlier and where such demand is  not
nmade wthin that period, the clains, of the contractors
shall be discharged and rel eased of all liabilities under
the contract in respect of these clainms. It s further
provided that the Arbitrator may, fromtime to time, wth
the consent of the parties enlarge the tine for making and
publ i shing the award

In all cases where the claimin dispute is Rs,25,000/-
and above the arbitrator shall record the reasons for his
awar d.

Subject as aforesaid the Arbitration Act 1940 shal
apply to the Arbitration proceedi ngs under this clause. The
costs of and in connection with Arbitration shall be in the
di scretion of the arbitrator who my nmake a suitable
provision for the same in his award"

Turning now on to the contextual facts, it appears
that by reason of certain disputes between the parties the
Respondent herein instituted a suit under Section 20 of the
Arbitration Act for the purposes of filing the Arbitration
Agreenent in Court being CSNo.304 of 1982. Incidentally, be
it noted that in the plaint filed in the suit the Respondent
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herein has included four several clainms of which the fourth
claim pertains to the excepted matters in terns of clause
Xl of the agreement. The clains as |lodged in the plaint
are as bel ow

(a) "VWhether the Plaintiff’s are liable to pay
denurrage or whether the defendants are liable to pay the
denurrage accrued due to the om ssions and conm ssions of
the officials of the defendants and to the abnormm
conditions prevailing at the Railway goods sheds?

(b) Whether the plaintiffs are liable to pay costs of
the wat er obtained from outside by the defendants?

(c) Wether  the defendants are entitled to recover
amounts” allegedly due in respect of the contract wth
Express Cdearing Agency or any other contract from the
plaintiff. from out of the anbunts due in this present
contract?

(d) Wiether the defendants are not liable to pay to
the plaintiffs a/ sum of Rs.70,000/- in. respect of the
transport of Rice fromMdras to Ronigunta from June to
August 1979?"

It is this inclusion off Caim (d) which stands
obj ected by the Appellant herein and the |learned Trial Judge
by reason of the sane being covered under clause 12 of the
agreenment declined to include the sane. Since the issue
pertains to such an exclusion it is convenient also to note
Cl ause 12 of the agreenment, Clause 12 reads as bel ow

"The decisions of the Seni or Regi onal Manager
regardi ng such failure of the contractors and /'their
liability for the |losses etc. suffered by the Corporation
shall be final and binding on the contractors.”

The Factual backdrop further depict that after the
order of the Learned Trial Judge the matters were taken up
to the appellate court wherein on an application for stay
the respondent herein has obtained an -order of ~stay.
Incidentally, during the pendency of Section 20 nmatter,
there was also an application under Section 34 for stay of
the suit - the application under Section 34 however. was
di sm ssed though the suit under Section 20 was not ordered
in its entirety as has been pleaded and prayed before the
Court. Be that as it may when the matter cane up before the
appel | ate court, the appellate court passed an interlocutory
order of injunction directing stay of the operation of the
or der. It is only thereafter however, as the factua
backdrop argued before this Court that the Food Corporation
of India thought it fit to institute a suit for recovery of
| oss damage and expenses suffered and incurred by the
Appel lant herein in paying the denurrage, wharfage and
expenses for forfeiture of wagon on account of t he

negl i gence, lapse and unworknmanlike performance of the
Respondent herein in performng their duties and obligations
under the contract. In paragraph 11 of the plaint, the

Plaintiff prayed before the Court the follow ng:

"(a) directing the defendants jointly and severally to
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pay the plaintiff the sumof Rs. 1,89, 775.00 (Rupees One | akh
eighty nine thousand seven hundred and seventy five only)
together with interest at 18 per cent per annumon the said
sum fromthe date of plaint till date of realisation;

(b) directing the defendants to pay the costs of the
suit; and (c) pass such further or other relief as this
Hon’ bl e Court may deem fit and proper and render justice.

Significantly enough in paragraph 8 of the Plaint, the
appel l ant Food Corporation of India being the Plaintiff
therein stated as bel ow

" 8. The Seni or Regi onal Manager, Food Corporation of
India, Tami| Nadu Region, as the Head of the Ofices of the
Corporation in the State of Tami| Nadu and as party to the
tender ~contract is entitled to and conpetent to file the
suit for the recovery of the sumdue to the Corporation, as
set out in this Plaint. The District Manager, Madras
Distrcit —of the Food Corporation  of India is also a
Principal Oficer of the Corporation and has been not only
closely associated wth the contract and the work covered
thereon but also i's the authority who has been effecting
paynments, supervising and controlling the actual execution
of the work by the defendant contractor. The District
Manager and his nmen have been duly authorised for the said
pur pose and has been authorised to institute the proceedi ngs
and sign and execute the pl eadings and the Vakal ath for and
on behalf of the Senior Regi onal” Manager, Food Corporation
of India. This is the position under the provisions of
Clause 11l of the Contract also.

But what about the rights preserved under clause 12,

we searched in wvain, in ‘that regard: The plaint is
delightfully silent on that score excepting the averment as
contained in paragraph 8 as  noticed above. The ' Food

Corporation therefore, as a mtter of fact desired an
adj udi cation of their claimto the extent of Rs.1,89,775/-
together with interest at the rate of 18 per cent per annum
from the Civil Court rather than _relying on to the
adj udi catory process available in the —contract itself
through their own Senior Regional Manager. The agreenent as
noti ced above expressly provide that the adjudication shal

be effected by the Senior Regional Manager-and by no ot her
authority and the decision, it has been recorded in the
agreement, of the Senior Regional Manager, would be fina

and binding on the parties. There is therefore, a positive
act on the part of the Food Corporation of India not to put
any reliance on to that particular clause of the agreenent.
There is, as a matter of fact, thus on the state of facts,
as above, appears to be a positive relinquishnent or
abandonnent of a right so far as the adjudication of the
excepted matters are concerned by the Appellant Corporation
since the Corporation itself wanted to have it adjudicated
by a Cvil Court. Learned Advocate appearing in support of
these appeals very strongly contended that as a matter of
fact, the Corporation has had no other alternative but to
initiate a civil suit by reason of the order of injunction
and in any event it has been contended that initiation of a

civil suit in the Cvil Court does not and cannot be
identified to be acceptance of the Arbitration Agreenent in
the matter - whether it does or it does not anpbunt to

acceptation of Arbitration or not, we are not expressing any
opinion in that regard but the fact remains that in fact,
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there was an abandonnent of a right of adjudication by one
of the Corporation’'s officer so far as the wharfage claimis
concerned and it is on this perspective that the Appellate
Bench of the Hi gh Court was pleased to direct that all the
issues in dispute in suit No.C.S. 304 of 1982 shall be
referred to L.R Kohli, Arbitrator. The Hi gh Court as a
matter of fact cane to a conclusion that the dispute in
Cvil Suit No.368 of 1986 has intrinsic connection with the
fourth claim of the Respondent herein in Suit No.304 of
1982. The Appel |l ate Bench observed:

"Since three of the four times of the di sputes between
the parties in C S No.304 of 1982 have been referred to
arbitration, it is indeed inproper to exclude one item in
respect of damage connected with the other matter which is
before the Arbitrator for Court’s adjudication. There can
be in a situationlike this conflict in the pronouncenents
all connected facts and the Arbitrator nay take one view and
the court ‘another dependi ng upon evi dence brought before the
court and the Arbitrator respectively by the parties. There
can be no finality to the adjudication in this behalf unti
all proceedings in the Court independent of the proceedi ngs
under the Arbitration act are concl uded. In such a
situation just and proper order, in our opinion, is that the
dispute in C. S. No.368 of 1986 which is nothing but a subject
connected with CS No.304 of 1986 shall be included in the
reference to the Arbitrator and is accordingly referred to
the same Arbitrator before whomthe reference is pending
adj udi cation."

The facts of the matter in issue is thus singularly
singular since the Corporation being a party doni nant feels
it expedient to institute a civil suit wthout taking
recourse to the provisions of the agreenent for adjudication
of its <claims. The other party nanely the contractor has
already filed a suit in terms of Section 20 and the suit has
been disposed of by an order of reference by the Court in
terns of provisions of Section 20 in so far as’  three
princi pal di sputes are concerned. The ot her claim
concerning wharfage stands negated by the l|earned Tria
Judge and in our view very rightly by reason of clause 12 of
the agreement - here cones thereafter a situation which is
rather significant and as noted above singularly singular
the Food Corporation itself gives a go by to its right of
adj udi cation through the Seni or Regi onal Manager as regards
the wharfage claimand initiates proceeding in the G vi
Court . It is this initiation which has been objected to by
the contractor on the plea that since the civil courts’
adj udi catory process has been taken recourse to by the
domi nant litus, the court ought to direct to sub-serve the
ends of justice in a manner so that the issue covering the
Corporation’s suit be also referred to arbitration 'since
that has direct nexus with the other three issues as already
been directed to be referred to arbitration. The |earned
advocate for the contractor strongly contended that in the
event the same is not ordered, as has been directed by the
H gh Court then and in that event two sets of evidence woul d
be required covering the identical field and as such the
Appel l ate Bench thought it fit to refer the disputes in
Corporation’s suit as well to arbitration so to minimse
expenses and to observe and follow the requirenment of
justice in the matter of expeditious disposal of the entire
matter in di spute between the parties
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In the nornal circunstances, course of events as they
are, this court would not have dealt with the matters as is
being presently dealt with but as has been pointed out by
the Hi gh Court itself that the matters have been dealt with
upon consideration of the cause of justice and to sub-serve
the need of justice, we also do deemit fit and proper that
by reason of the factual situation in the matter, the High
Court was not left with any option but to direct such a
course of action nore so by reason of an express
‘abandonment of right’ as noticed above. In the norma
course of events if this particular clause 12 was not
available in the contract between the parties the disputes
in its entirety by reason of the scope and purview of the
Arbitration d ause, could have been referred to arbitration
and there woul d not have been any necessity for delving into
a mtter in the manner as we have, herein before, but it is
by reason of the factum of incorporation of clause 12 and
the subsequent abandonnment thereof by reason of a decision
to have the claimcovered under clause 12 to be adjudicated
by a forum different fromthat of the Senior Regiona
Manager, ~we -also have no option left but to record our
concurrence wth the finding of the Hgh Court that the

fourth dispute being the subject matter of a civil suit
initiated by the Food Corporation of India be also referred
to arbitration. Be it noted that this order is passed in

the peculiar facts and circunstances of the facts in issue
and the issue as regards the excepted matters have not been
delved into in detail excepting however as above.

In that view of the matter, we do deem it fit to
record our concurrence with the findings of the Hgh Court
nore so in the peculiar facts and circunstances centering
round these Appeals. The appeals therefore, fail ‘and are
di smissed. No order as to costs.




