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ACT:

Central Sales Tax “Act, 1956-S. 8(2)(a)-Constitutiona
validity of-Wether s. 8(2A) had the effect of repealing s.
6(1-A) of the Act-Error apparent on the face of the record-
| f Sal es Tax O ficer entitled to rectify earlier
rectification.

HEADNOTE:

Certain inter-state sales of the appellants were assessed by
the Sales Tax Oficer to central sales-tax before 10th
Novenber, 1964. On that date this Court in Yaddal am Lakshmi
Nar si mhai ah Setty & Sons held that where a certain
transaction was not liable to sales tax if it were an
intrastate sales under the sales-tax |aw of the appropriate
State it would not be liable to sales-tax if it were inter-
state sale. Gyving effect to this decision the assessnent
orders of the appellants were rectified, To set aside the
effect of this decision, sub-s. (1-A) was inserted ins. 6
and a consequential amendnent was made in sub-s. (2-A) of s.
8 of the Central Sal es-Tax Act on 9-6-1969. Thereupon the
assessing authority again brought to tax the inter-state
sal es.

Section 8(2)(a) after its amendnent enacted that the tax
payabl e by any dealer on his turnover relating to the sale
of goods in the course of inter-state trade or conmerce not
falling within sub-s. (1) in the case of declared goods,

shall be calculated at the rate applicable to the sale or
purchase of such goods inside the appropriate State.
It was contended (1) that the clause is unconstitutional in

that Parliament has abdicated its legislative function by
adopting the rate applicable to the sale or purchase of
goods inside the appropriate State; (2) under s. 8(2)(a) it
is the rate of tax that was preval ent when that section
was enacted and not any subsequent variations in the rate of
tax that was applicable; (3) that while transactions between
10th Novenber, 1964 and 9th June, 1969 were exenpted from
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liability to pay tax, if in fact the tax in respect of these
transactions had not been collected by the dealer, a simlar
concession had not been granted to dealers who wer e
simlarly situated, that is, those who had not collected any
tax on their sales prior to 10th Novenber, 1964 and that
such concessi on shoul d be available to assessees who had not
made any collection after 23rd January, 1962, that is the
date of the judgnent of High Court;(4) that Section 8(2A)
which was anended at the sane tine as sub-s. 6(1-A) was
inserted had the effect of inpliedly repealing sub-s. 6(1
-A); (5) that the Sales-tax O ficer had no power to rectify
the assessment orders after coming into force of the Centra
Sales Tax (Amendment) Act, 1969 since there was no error
apparent on the face of the record; and (6) that the
rectification order was beyond the point of tine under rule
38 of the Mysore Sal es Tax Rul es.

Di sm ssing the appeal s,

HELD : (1)(a) The adoption of the rate of local sales tax
for the 'purpose of the Central Sales Tax in a particular
State does not -~ show that the Parlianent has in any way
abdi cat ed its legislative function. VWere a law of
Parliament provides that the rate of Central sales-tax
should be calculated at the rate applicable to the sale or
purchase of such -‘goods inside the appropriate State, a
definite legislative policy can be discerned in such a |aw,
the policy being that the rate of Central sales-fax should,
in no event, be less than the rate of local = sal es-tax. A
law nade by Parlianent containing the above provisions
cannot be said to be suffering fromthe vice of excessive
del egation of legislative function. On the  contrary. the
above law incorporates within itself t he necessary
provisions to carry out the objective of the |legislature,
nanmely, to prevent evasion of paynent of Central sales-tax
and to plug possible | oopholes. [350D F]

G Rayon silk Mg. (Wg.) Co. Ltd. v. Asst. Commr. 33
S.T.C. 219, followed.

346

(b) The legislative policy laid down by Parlianent  in s.
8(2)(a) is that interstate trade should not be discrimnated
against. |If the argument of the appellant is accepted there
will have to be unending series of amendnents to this
section every tinme oneState or the other alters its rate

of tax. [351-D

(2)"Rate applicable" nmerely neans the rate applicable at the
rel evant point of timeand not the rate applicable when
section 8(2)(a) was enacted. The whole scheme  of the
Central Sales-Tax Act is to adopt the machinery of the |aw
relating to sales-tax Acts of the various states in cases
where those states happen to be the appropriate  states as
al so the rates prescribed by those Acts. [352-D; 351-Q
(3)(a) The fact that transactions of sales during the period
bet ween 23rd January, 1962 and 10th Novemnber, 1964 were not
given the same concession as the transactions between  10th
Novermber, 1964 and 9th June, 1969 did not mean that the
| atter concession was unconstitutional. A concession is not
a mtter of right. Were the legislature, taking into
consideration the hardships caused to a certain set of tax
payers gives thema certain concession, it does not mean
that action is bad as another set of tax payers sinilarly
situated may not have been given a simlar concession
[ 353C- D]

(b) There can be no question of discrimnation in this
case. Section 6(1-A) read with s. 10 of the Amendnent Act
is not wunconstitutional in so far as it relates to the
Peri od between 23rd January, 1962 and 10th Novenber, 1964.
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[ 353E- F]

(4)(a) Such an intention cannot be inmputed to Parlianment

which enacted both the provisions at the same tine. Bot h

the provisions should be so read as not to nullify the
effect of the one or the other. The fact s. 6(1A) is also
i ncluded in the non-obstante clause of s. 8(2A) did not mnean
by itself that the effect of s. 6(1A) was obliterated
[ 353G H]
(b)Section 6(1A) and s.8 (2A) can stand together. The
| egi sl ature might. for the sake of conveni ence or from other
consi derations of policy, nake either sale or a purchase
taxable in respect of the sale of any particular goods.
That does not nean that the sale and purchase in respect of
the sane transaction are two different transactions. They
are two facets of the same transaction. Wen sub-s. (2A) of
s. 8 uses the words "the sale or, as the case may be, the
purchase" it is nerely referring to the fact that State
Sal es-tax Acts make either the sale or purchase taxable and
not that where the, sale is taxable the purchase is exenpt
from tax —and where the Purchase is taxable the sale is
exenpt fromtax and, therefore, where one of themis exenpt
from tax in respect of an intra-state sale the inter-state
sale is conpletely exenpt fromtax. [354C D
(c) Readi ng section 6(1A) and section 8(2A) together along
with the "placation the conclusion deduci ble would be that
where the intrastate sales of certain goods are liable to
tax even though only at one point, whether of purchase or of
sal e a subsequent inter-State sale of the same commodity |Is
liable to tax; but where that commdity is not liable to tax
at all if it were an.intra-state sale, the interState sale
of that commodity is also exenpt, fromtax. Were an intra-
state sale of a particular conmodity is taxable at a | ower
rate than 3 per cent then the tax on the inter-State sal e of
that comodity will be at that lower rate. As sale or
purchase of any goods shall not be exenpt from tax in
respect of inter-State sales of those comobdities if as an
intra-State sale the purchase or (sale of those combdities
is exenpt only in specific circunstances or under ~specified
conditions or is leviable on the sale or purchase at
speci fied stages. [354F-H
(5)It is incorrect to say that because this Court -had not
in Joseph’s case considered the argunents regardi ng conflict
between s. 6(1A) and s. 8(2A) there was no error apparent on
the face of the record. Cdearly when the Court said that
the effect of the Central Sal es-tax (Anendnent) ~ Act, 1969
was to supersede the judgnent of this Court in Yaddal am s
case the Sales-tax authorities were undoubtedly entitled to
rectify their earlier rectification order which was nade
consequent on the decision in Yaddal anis case. After/ the
Central Sales Tax (Amendnment) Act, 1969 the decision of
this Court in Joseph’s case there was no question about the
error not being apparent on the face of the record. [355C- D
347
(6)What was sought to be rectified was the assessnent
order rectified as a consequence of this Court’s decision in
Yaddal ami's case, After such rectification the origina
assessment order was no longer in force and that was not the
order sought to be rectified. It is admitted that all the
rectification orders would be within time calculated from
the original rectification order. Rule 38 itself speaks of
"any order" and there is no doubt that the rectified order
is also "any order" which @n be rectified under Rule 38.
[ 354E- F]
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JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal No. 514 of 1970
Appeal fromthe judgnment and order dated the 22nd Decenber,
1969 of the Mysore High Court in WPs. No. 5361 of 1969
ClVIL APPEAL Nos. 166 to 173 of 1973.
Fromthe judgnent and order dated the 15th Cctober, 1970 of
the Msore High Court in WPs. Nos. 893/70, 5367/69, 2031-
2035/ 70 and 5734 of 1969 respectively.

AND
ClVIL APPEALs Nos. 181 to 243 of 1973.
Fromthe judgnent and order dated the 15th Cctober, 1970 of
the Mysore High Court in WPs. Nos. 2534, 2529, 2532, 2530-
31, 253536/70, 3560-3562/67, 7124-7129, 7131/69, 2476-78,
2480 & 2486/70, 2479170, 1211/70, 1081/70, 4690/69, 3846/ 70,
5634- 35, 5638-39/69, 5632/69, 3040, 3039/70, 3147-48, 2772,
2775, 2777, 2773/70, 5426, 6770, 5503/69, 3033-36, 3037-
38/ 70, 6087, 6089, 6086, 6088/89, 2062, 2820/70, 470, 1749,
2833 and 2834 of 1970 respectively.
Cvil Appeal No. 2078 of 1970.
From t he Judgnent and order dated the 25th May, 1970 of the
Mysore High Court in W _P. No. 5179 of 1969.
K. Srinivasan and Vineet Kumar, for the appellants (in
C. As. Nos. 514 and 2078/ 70).
K. Srinivasan and J. Ramamurthy, for the appellants (in
C. As. Nos. 166-173 & /181-243/73)
A K Sen, (in CA  No. 166/73), H B. Datar (in C. A No.
2078) and M Veerappa, for respondents nos. 1 & 2 (in C. As.
Nos. 514 & 2078/ 70 and 166/73, 181-203, 205-216, 218-236,
242-243/73) and respondents (in C. As. Nos. 204, 217 and 237-
241/ 73) .
B.Sen (in CA No. 514/70 and 166/73) and G rish Chandra,
for respondent No. 3 (in C.As. Nos. 514 & 2078/70, 166-
173/ 73, 181-203, 205-216, 218-236 and 242-243/73).
K. M K Nair the intervener (in C A No. 514170).
The Judgrment of the Court was delivered by
ALAG RI SWAM , J.-These appeal s ari'se out of the judgnent of
the High Court of Msore dismssing a batch’ of wit
petitions filed by a nunber of dealers in the State of
Mysore (now Karnataka) questioning the |levy of sales tax
under the Central Sales Tax Act on certain interState sales.
The goods dealt with were all decl ared goods and under
348
the Msore Sales Tax Act they were taxable at the point  of
purchase at a single point. The assessnent periods are
prior to 10th Novenber, 1964. The inportance of this date

will beconme clear when we proceed to deal with the matter
subsequently. The assessing authorities assessed all these
transactions of inter-State sales to tax. This ~ Court

delivered its judgment in what is known as Yaddal ami s/ Case
(16 STC 231) holding that where a certain transaction was
not liable to sales tax if it were an intra-state sale under
the Sal es Tax Law of the appropriate State, it would not be
liable to sales tax if it were an inter-State sale

Fol l owi ng this decision the assessnent orders were rectified
giving effect to the judgnent. To set aside the effect of
this decision sub-S (1A) was inserted in section 6 and a
consequenti al anendnent was made in sub-s. (2A) of section 8
of the Central Sales Tax Act. After this the assessing
authorities again rectified the assessment orders and
brought to tax the inter-State sales.

Before this Court the validity of section 8(2)(a) as well as
section 6 (lA of the Central Sales Tax Act read wth
section 10 of the Central Salex Tax (Anendnent) Act, 1969 is
guestioned. In the alternative it is argued that even after
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the anendnent these transactions are not liable to sales

t ax. The rectification orders are also inpugned on the
ground :
1. that there was no nistake apparent on
the face of the record to ,justify t he

rectification under Rule 38 of the Mysore

Sal es Tax Rul es, and

2. that in any case such rectification is

beyond the pernitted peri od.
The first contention regarding the wunconstitutionality of
section 8(2) (a) is sought to be based on the decision of
this Court in G Rayon Silk Mg. (Wg.) Co. Ltd. v. Asst.
Commr. (1) dealing with the constitutionality of S. 8(2)(b).
We consider that far fromsupporting the appellants that
decision actually is against the contention put forward on

behal f of the appellants. It is only necessary to Set out
what this Court -said in that decision. It is hardly
necessary to add any thing nore.  In that case the nmmjority

whi | e uphol ding the validity of section 8(2)(b) observed
" 1t has been argued on behalf of t he
appel l ants that the fixation of rate of tax is
a legislative function and as the Parlianent
has. under _section 8(2)(b) of the Act, not
fixed the rate of Central sales tax but has
adopted “the rate applicable to the sale or
purchase of goods inside the appropriate State
in ‘case such rate exceeds 10 per cent, the
par | iranment has abdicated its | egi sl ative
function. The above provision is consequently
stated to be constitutionally invalid because
of excessive delegation of legislative power.
This contention, in our opinion, is not well-
f ounded. Section 8(2)(b) of the 'Act has
plainly been enacted witha view to | prevent
evasi on of the payment of the Central sales
(1)33 S. T. C 219.
349
tax. The Act prescribes a lowrate of tax of
3 per cent in the case of inter-State sales
only if the goods are sold to the Governnent
or to a registered dealer other ~than the
CGovernment. In the case of such a
registered dealer, it is essential that the
goods should be of the description mentioned
in sub-section (3) of section 8 of the Act. in
order, however, to avail of the benefit of
such a low rate of tax under section 8(1) of
the Act, it is also essential that the dealer
selling the goods should furnish to the
prescribed authority in the prescribed manner
a declaration duly filled and signed- by the
regi stered dealer, to whom the goods. are
sold, containing the pro-scribed particulars
in the prescribed form obtained from the
prescribed authority, or if the goods are sold
to the Government not being a registered
dealer, a certificate in the prescribed form
duly filled and signed by a duly authorised
officer of the Government. in cases not
falling under subsection (1), the tax payable
by any dealer in respect of inter-State sale
of declared goods is the rate applicable to
the sale or purchase of such goods inside the
appropriate State : vide section 8(2)(a) of
the Act. As regards goods other than the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 12

decl ared goods, section 8(2)(b) provides that
the tax pay able by any dealer on the sale of
such goods in the course of interState trade
or conmerce shall be calculated at the rate of
10 per cent or at the rate applicable to the
sale or purchase of such goods inside the
appropriate State, whichever is higher
The question with which we are concerned is
whet her the Parlianment in not fixing the rate
itself and in adopting the rate applicable to
the sale or purchase of goods inside the
appropriate State has not laid down any
| egislative policy and has abdicated its
legislative function in this connection we
are, of “the viewthat a clear Ilegislative
policy ~can be found in the provisions of
section 8(2)(b) of the Act. The policy of the
law in-this respect is that in case the rate
of local sales tax. be less than 10 per cent,
in-such an event the dealer, if the case does
not fall wthin section 8(1) of the Act,
shoul d pay Central sales tax at the rate of 10
per cent. I'f, however, the rate of |oca
sal es ‘tax for the goods concerned be nore than
10 per cent, in that event the policy is that
the rate of Central sales tax shall also be
the | same as that of the local sales tax for
the 'said goods. The, object of law thus is
that the rate of Central sales tax shall in no
event be less thanthe rate of local sales tax
for the goods in question though it may exceed
the local rate in case that rate be less than
16 per cent. For exanple, if the local rate
of tax in the appropriate State for the non-
decl ared goods be 6 per cent, in such an event
a dealer, whose case not covered by / section
8(1) of the Act, would have to pay Centra
sales tax at the rate of 10 per cent. In
case, however, the rate of local sales tax for
such goods be 12 per cent, the, rate of
Central sales tax would also be 12 per cent
because otherwise, if the rate of Centra
sal es tax were only 10 per cent, t he
unr egi stered deal er who purchases goods in-the
course of inter-State trade would be in a
better position than an intrastate purchaser
and there woul d be no,
350
di sincentive to the dealers to desist fromselling goods to
unregi stered purchasers in the course of inter-State trade.
The object of the |aw apparently is to deter inter-State
sales to wunregistered dealers as such inter-State @ sales
woul d facilitate evasion of tax. It is also not possible to
fix the maxi mumrate under section 8(2)(b) because the rate
of local sales tax varies fromState to State. The rate  of
| ocal sales tax can also be changed by t he State
Legislatures from time totine. It is not wthin the
conpetence of the Parlianment to fix the naximum rate of
local sales tax. The fixation of the rate of 1local sales
tax is essentially a matter for the State Legislatures and
the Parliament does not have any control in the matter. The
Parlianment has therefore necessarily, if it wants to prevent
evasi on of paynent of Central sales tax, to tack the rate of
such tax with that of |ocal sales tax, in case the rate of
such |l ocal sales tax exceeds a particular limt."
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"The adoption of the rate of |local sales tax
for the purpose of the Central Sales tax as
applicable in a particular State does not show
that the Parlianent has in any way abdicated
its legislative function. Were a law of
Parliament provides that the rate of Centra
sal es tax should be 10 per cent or that of the
| ocal sales tax, whichever be higher, a
definite legislative policy can be discerned
in such law, the policy being that the rate of
Central sales tax should in no event be |ess
than the rate of local sales tax. |In such a
case, it s, as already stated above, not
possible to nention the precise figure of the
maxi mum rate of Central sales tax in the law
made by the Parlianent because such a rate is
linked with the rate of |ocal sales tax which
i s prescribed by the State Legi sl atures. The
Parlianment in nmaki ng such a | aw cannot be said
tohave indulged in self-effacenent. On the
contrary, the Parlianent by naking such a |aw
effectuates its1egislative policy, according
to which the rate of Central sales tax should
in certain-contingencies be not |ess than the
rate/ of = local sales tax in. the appropriate
State. A law made by Parlianent containing
the | above provision cannot be said to be
suffering from the Vi ce of excessi ve
del egation of legislative function. On the
contrary,  the above law incorporates wthin
itself the necessary provisions to carry out
the objective of the Legislative, nanely to
prevent evasion of paynent of Central sales
tax and to plug possible |l oopholes”.
Mat hew, J. speaking for hinmself and t he
| earned Chief Justice held
"We think that Parliament fixed the /'rate of
tax on inter-State sales of the description
specified in section 8(2)(b) of the Act at the
rate fixed by t he appropriate State
Legislature in respect of intra-state sales
with a purpose, nanely, to check evasion of
tax on inter-State sales, and to prevent
di scrimnation between residents in one State
and those in other States. Parlianent thought
that unless the rate fixed by the States from
time to time is adopted as the rate of tax for
inter-State sales of the

351
kind specified in the sub-clause, there wll
be evasion of tax in inter-State sales as well
as discrimnation. W have already pointed
out in our judgnent in State of Tam | ' Nadu
and, Another v. Sitalaksh ni MIls Ltd. —and
O hers, Civil Appeals Nos. 25472549 of 1969
and 105-106 of 1970 (since reported in 33 STC
200 SC) the objectives which Parlianent wanted
to achieve by adopting the rate of tax in the
appropriate State for taxing the |local sales.
And for attaining these objectives Parlianent
could not have fixed the rate otherwise than
by incorporating the rate to be fixed from
time to tine by the appropriate State Legis-
lature in respect of local sales. It may be
noted that in so far as inter-State sales are
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concerned, the Central Sales Tax Act. by
section 9(2) has adopted the law of the
appropriate State as regards the procedure for
levy and collection of the tax as also for
i mpositon of penalties".
It is only necessary to add that the |egislative policy laid
down by. Parlianent in section 8(2)(a) is that inter-state
trade should not be discrimnated against. |f the argunent
of the appellants is accepted there will have to be unending
series of anendments to this section every tine one State or
other alters its rate of tax.
it is next contended that as section 8(2)(a) states that the
tax payable shall be calculated at the rate applicable to
the sale or purchase of such goods inside the appropriate
State it is the rate that was preval ent when section 8(2)(a)
was enacted that would be applicable and not any subsequent

variation in this rate of tax. ~If this argunment is accepted
no guesti on of unconstitutional del egati on of the
Parlianment’s Legislative powers . in favour of the State
Legi slatures would. arise at all. It would be renenbered

that the ground for attacking the constitutionality of
section 8(2)(a) is that Parliament if it is deened to have
permtted the application of rate of sales tax enacted by a
State Legislature in respect of intra-state sales to inter-
State sales also that would be inpermssihble delegation by
Parlianment of its |egislative powers. W have already dealt
with that question. Al that is necessary newto add is
that the rate applicable nmerely neans-the rate applicable at
the relevant point of tine and not the rate applicable when
sect-on 8(2)(a) was enacted. ~The whole ~scheme of the
Central Sales Tax Act is to adopt the machinery of the |aw
relating to Sales Tax Acts of the various., States, in cases
where those States happen to be the appropriate States as
al so the rates prescribed by those Acts. Under section 9 of
the Act the tax payable by any dealer wunder the Centra

Sales Tax Act is to be levied and collected by the
Government of India in accordance with the provi sions of
sub-section (2) of that section. Under subsecti on
(2)subject to the provisions of that Act and the rules nmade
thereunder the authorities for the time bei ng enpowered to
assess, reassess, collect and enforce paynent of any tax
under the general sales tax |law of the appropriate State
shall, on behalf of the Government of India, assess, re-
assess collect and enforce paynent of tax, including any.
penal ty, payable by a deal er under this Act-as if the tax or
penal ty payabl e by such a deal er under this Act is a tax or
penalty payable wunder the general sales tax law of the
State; and for this purpose they nay,

35 2

exercise Al or any of the powers they have under the
"general sales tax law of the State; and the provisions of
such law including provisions relating to returns,

provi si onal assessnent, advance paynment of tax, registration
of the transferee of an)- business, inposition of the tax
liability of a person carrying on business on the transferee
of , or successor to, such business, transfer of liability of
any firmor H ndu undivided famly to pay tax in the event
of the dissolution of such firmor partition of such fanmly,
recovery of tax from third parties, appeals, reviews,

revi si ons, ref erences, r ef unds, rebat es, penal ti es,
conpoundi ng of offences and treatnent of docunments furnished
by a dealer as confidential, shall apply accordingly".

Though the tax is levied and coll ected by the Governnment of
India it is intended for the benefit of and is paid to the
State whose officers assess and collect the tax. The
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adoption of the machinery of and the rate of tax prevalent
in the State is for the conveni ence of assessnent as well as
for the convenience of the parties so that they wll not
have to deal with two sets of officers and two sets of |aws
in addition to avoiding discrimnation between intra-state
and inter-State sales. The very purpose of the Act and its
schene woul d be defeated or at |east considerably inpeded if
the rates of tax applicable in any State in respect of
intrastate sales were not applicable to inter-State sales
where that State is the ’'appropriate State. We are
satisfied that the rate applicable is the rate applicable
at the relevant point of time. Only that interpretation is
consistent with the legislative policy that inter-State
trade shoul d not be discrimnated against.
It was al so urged that sub-section (lIA)of section 6 violates
Article 14 in view of section 10 of the Central Sales Tax
(Amendrent) Act, 1969 which by section 3 intserted sub-
section (ILA) in section 6. Section 10 reads as follows :
"10. Exemption fromliability to pay tax in
certain cases: (1) where any sale of goods in
the course of inter-State trade or commerce
has been effcted during the period between the
10th day of November, 1964 and the 9th day of
June, 71969, and the deal er effecting such sale
has not collected any tax under the principa
Act on the ground that no such tax could have
been levied or collected in respect of such
sal e or any portion, of the turnover relating
to such sale and no such tax could have been
| evied or collected if the anendnments made in
the principal ~Act by this Act had not been
made, then, notwi thstandi ng anythi ng contai ned
in section 9 or the said  amendrments, the

dealers shall not be liable to pay any tax
under the principal Act, as amended by this
Act, in respect of such sale or such part of

the turnover relating to such sale.

(2) For the purposes of sub-section (1), the

burden of proving that no tax was collected

under the principal Act in respect of any sale

referred to in sub-section (1) or in respect

of any portion of the turnover relating to

such sal e shall be on the, deal er ef fecting

such sale."

353

The argunment is that while transacti ons between the 10t h day
of November, 1964, that is the date of judgnent of this
Court in Yaddal amis case and the 9th day of June, 1969, that
is the date on which the Central Sales Tax (Arendnent)
O di nance, 1969, which preceded and was subsequent |y
repl aced by the Central Sales Tax (Anendnment) Act, 1969, was
promul gated, were exenpted fromthe liability to pay tax, if
in fact the tax in respect of these transactions had not
been collected by the dealer, a simlar concession had not
been granted to dealers who were simlarly situated, that
is, who has not collected any tax on their sales prior to
10-11-1964 and that such concession should be avail able at
| east in the case of assessees who had not made any collec-
tion after the judgment of the Msore Hgh Court in
Yaddal ami s case, that is, 23rd January, 1962. There are two
answer s to this subm ssion. Firstly, the fact t hat
transactions of sale prior to the period before 10th
Novermber 1964 or at |east the period between 23-1-1962 and
10-1 1-64 were not given the same concession as the
transactions between 10-1 1-64 and 9-6-1969 does not nean
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t hat t he latter concession is unconstitutional . A
concession is not a matter of right. Were the Legislature
taking into consideration the hardshi ps caused to a certain
set of taxpayers gives thema certain concession it does not
mean that action is bad as another set of tax-payers
simlarly situated may not have been given a simlar

concession. it would not be proper to strike down the
provision of |aw giving Concession to the former on the
ground that the latter are not given such concession. Nor
is it possible for this Court to direct that the latter set
should be given a simlar concession. That would rnean
legislation by this Court and this Court has no |egislative
power s.

W are not able to appreciate the suggestion on behalf of
the appellants that section 6(1A) read with section 10 of
t he Anendnent Act shoul d be decl ared unconstitutional in so
far as it relates to the period between 23-1-62 and 10-11-64
or how that is permssible. That means that the tax
| evi abl e ‘under section 6(1A) cannot be levied during that
peri od. That neans even those who have collected the tax
woul d escape. Secondly in respect of that period also the
deal ers concerned night very often be the same set of
per sons and there can therefore be no guestion of
di scrimnation.

The next subm ssion on behalf of the appellants was that
sub-section (2A) of section 8, which was anmended at the sane
time as sub-section (1A) was insertedin section 6, has the
ef fect of inpliedly repealing sub-section (1A) of section 6.
We are unable to accept this contention. Firstly, such an
i ntention cannot be inputed to Parliament which enacted both
the provisions at the sane tine. Both the provisions
shoul d, therefore be so read as not to nullify the effect of
the one or the other, indisputably, sub-s. (A) of section 6
was inserted in order to get over the decision of this Court
in Yaddalam s case. |Its effectis to bring to tax inter-
State sales which would not be liable to tax if they were
intra-state sales. The fact that this subsection /is also
included in the non-obstante clause of sub-section (2A) of
section 8 does not nean by itself that the effect of sub-
section (1A,) of section 6

354
is obliterated. W wll, therefore, have to look into the
anended subs. (2A) of section 8 and see what it neans. The

contention of the appellants primarily depends upon the
words "the sale or, as the case may be, the purchase of
which is, under the sales tax |aw of the appropriate State,
exenpt from tax". Wat is urged is that transactions of
purchase are generally exenpt fromthe tax whenever. the
goods are taxable at the point of sale and simlarly the
transactions of sale are exenpt fromtax generally whenever

the goods are taxable at the point of purchase. The
untenability of this argunent would be apparent from the
fact that this nmeans that all sales and purchases are

generally exenpt fromtax. This argunent proceeds on the
basis that the sale and purchase are different transactions.
The Legislature night for the sake of convenience or from
other considerations of policy nmake either a sale or a
purchase taxable in respect of the sale of any particular
goods. That does not mean that the sale and purchase in
respect of the sanme transactions are two di fferent
transactions. They are two facets of the sanme transactions,
Ther ef ore when sub-section (2A) of section 8 uses the words
"the sale or, as the case may be, the purchase" it is nere
referring to the fact that State Sal es Tax Acts nake either
the Sale or purchase taxable and not that where the sale is
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taxable the purchase is exenpt from tax and where the
purchase is taxable the sale is exenpt from tax and
therefore where one of themis exenpt fromtax in respect of
an intra-state sale the inter-State sale is conpletely
exenpt fromtax. We agree with the view of the Mysore Hi gh
Court that the object of sub-section (2A) of section 8 is to
exenpt transaction of sale of any goods if they are wholly
exenpt from the tax wunder the sales tax law of the
appropriate State and make the said sal e chargeable at | ower
rates where under the Sales Tax Act of the State the sale
transactions are chargeable to tax at lower a rate and it is
not correct to say that where goods are taxable at the point
of purchase or sale the transaction is exenpt from tax
general |l y. A sal es tax has necessarily to be levied on a
sale or purchase and ibis argunment inplies that all sales
are exenpt fromtax. The plain nmeaning of the said sub-
section is that if wunder the sales tax Ilaw of t he
appropriate State notax is levied either at the point of
sal e or at the point of purchase at any stage the tax under
the Act " shall be nil. Reading section 6(1A) and section
8(2A) together along with the Explanation the conclusion
deducible would be this : where the intra-state sales of
certain goods are |liable to tax, even though only at one
poi nt, whether of purchase or of sale, a subsequent inter-
State sale of the sane comopdity is liable to tax, but where

that commodity is not liable to tax at all if it were an
intrastate sale the inter-State sale of that commodity is
also exenpt from tax. Where an intrastate sale of a

particular comodity is taxableat a |lower rate than 3 per
cent then the tax on the interState sale of that  comodity
will be at that lower- rate.” A sale or purchase of any
goods shall not be exenpt fromtax in respect of interState
sales of those commodities if as anintra-state sale the
purchase or sale of those commpdities is exenpt only in
specific circunstances or under specified conditions or is
| eviable on the sale or purchase at specified stages. On
this interpretation section 6(1A) as well as section 8(2A)
can stand together.

355

Nor are we able to accept the contention that the Sales Tax
of ficers had no power to rectify the assessnment orders after
the coming into force of the Central Sales Tax (Amrendrent)
Act 1969 on the ground that there was no error apparent on
the face of the record. This argunent is based on the fact
that in two decisions in Mysore Silk House v. State of
Mysore (1) and in Pierce Leslie & Co. v. State of Msore
(SRTP No. 63-64 of 1963) the Mysore Hi gh Court had taken the
view that the inter-State transactions were not! liable to
tax and that view had been upheld by Yaddal anis case and
this Court inits decision in Joseph's, case (2) did not
consider the effect of sub-s. (2A) of section 8 and
therefore when there is such difference of opinion it cannot
be said to, be a case of an error on the face of the record.
It is incorrect to say that because this Court had not, in
Joseph’s case, considered the argument now put forward
regarding the conflict between section 6(1A) and section
8(2A) there was no error apparent on the face of the record.
Clearly when it said that the effect of the Central Sales
Tax (Amendnent) Act, 1969 is to supersede the judgment of
this Court in Yaddal anis case the Sales Tax Authorities were
undoubtedly entitled to rectify their earlier rectification
or der which was nmde consequent on the decision in
Yaddal ami's case. After the Central Sales Tax (Amendment)
Act. 1969 and the decision of this Courting Joseph’s case
there was no question about the error not being apparent on
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the face: of the record. This attack on the rectification
order, therefore. fails.

The other attack that the rectification order is beyond the
point of tine provided in Rule 38 of the Mysore Sales Tax
Rules is also wthout substance. Wat was sought to be
rectified was the assessnent order rectified as a
consequence of this Court’s decision in Yaddalams case.
After such rectification the original assessnent order was
no,longer in force and that was not the order sought to be
rectified.. It is admtted that all the rectification orders
woul d be within time calculated from the origi na
rectification order. Rule 38 itself speaks of "any order”
and there is no doubt that the rectified order is also "any
order" which can be rectified under Rule 38.

The appeal s are dism ssed with costs. Costs one set.
P.B.R

Appeal s di sni ssed.

(1) 13 S.T.C 597.

(2) 25 S/T.C 483.

8- M55 Sup. ClI/75
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