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Civil Appeal Nos. 2593/2004 and 2595/2004

Sri krishna, J.

These three appeal s arise out of connected proceedi ngs and, therefore,
can be di sposed of by a common judgnent.

Facts:
Cvil Appeal No. 2592 of 2004

Kewal Ki shan Gupt a-appellant applied to the State CGovernnent of
Jammu & Kashmir in the Revenue Departnent seeking sanction of transfer
of leasehold rights over certain Nazool l|land situated at B.C. Road Rehari,
Jammu, fromthe previous | easeholders, Dileep Kunar and Dhani. Ram By
an order made on 13.9.1990, the State CGovernment in the Revenue
Depart ment sanctioned the transfer of leasehold rights fromthe previous
| easehol ders to the appellant "on the existing terns and conditions".

A | ease deed was executed on 24.10.1990 between the Governor of
Jammu & Kashmir and Kewal Kishan Gupta. C ause 2(1) of the | ease deed
stipul ated as under:

" 2. the | essee hereby covenants with the lessor as
foll ows: -
1. The | and shall be used solely and

exclusively as residential purposes, and the | essee shal
within three years of the execution of the | ease deed erect
thereon buil dings according to the plan and el evation
approved by the Collector and attached hereto or as it

may be subsequently altered or varied with the witten
consent of the Collector Janmu on behal f of the |essor."

It is the case of the appellant that although B.C. Road was shown as
residential zone in the Master Plan, factually and predoninantly, nost of the
properties situated at B.C. Road were being used for commrercial purposes.

The buil dings on the said road used for comercial purposes bel onged not
only to private parties, but also consisted of several Government offices as
wel | as banks and public sector undertakings. In the appeal neno, the
appel | ant has naned a | arge nunber such commercial entities, which were
using the buildings along the B.C. Road at the time the | ease deed was
entered into.
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It is also the case of the appellant that his predecessor-in-title had put
up an old construction on the said | eased | and which was in dil api dated state.
The appel l ant applied to the Jammu Municipality (Respondents Nos. 2 and
3) to grant pernmission to put up a new construction on the |eased land. On
22.11.1992 such perm ssion was granted to the appellant to raise
construction of 2,274 sq. ft. on the ground floor and 1,390 sq. ft. on the first
floor. The appellant conmenced the construction, but could not conplete
the sane before the validity of the perm ssion ran out. The appellant applied
to the Jammu Municipality, which by Order No. 28 dated 29.4. 1997
reval i dated the perm ssion for the construction. On 2.6.1997, the appell ant
was served with a notice fromthe Executive Oficer of the Jammu
Muni cipality calling upon himto refrain fromcutting and di gging of earth
for construction of basenent on the |eased |land. There was certain
correspondence between the Jammu Municipality and the appellant on the
subj ect, which finally resulted in a letter dated 17.7.1997 fromthe Executive
Oficer of the Jammu Municipality informng the appellant that he was
permtted to go ahead with the construction and that, in addition to the
ground fl oor, ‘he woul d be permtted to raise one nore storey above it. On
4.10.1997, the appellant was served with a comruni cation fromthe
concerned- of ficer of the Municipality alleging certain violations of the
applicabl e laws and cal l'.ed upon to show cause within three days. On
14.10. 1997, the appel lant was served with an order calling upon himto
denol i sh the constructi on which was alleged to be unauthorized. The
appel l ant filed an /appeal agai nst such order before the J& Special Tribuna
(hereinafter referred to as "the Tribunal’). The Tribunal nade an order dated
6. 3.1998 hol ding that the appellant had blatantly violated the SRO of
14.1. 1997 inasmuch as after taking the sanctioned plan to construct an area
of 3,664 sq. ft. for residential purpose, the appellant had constructed a
comer ci al conplex of 11,470 sq. ft.. The Tribunal felt that it was a nmjor
of fence which coul d not be conpounded and, therefore, granted the
Municipality the liberty to denolish this offending structure. However, the
Tribunal said in the Oder:

"However the Municipality cannot be allowed to hold
the threat of denolition over the head of the appellant for
an indefinite period |like a sword of Danocles. This wl|
keep the appellant in a state of perpetual anxiety and fear
The Municipality should be able to denplish the
structure within three weeks fromtoday i.e. by 27th

March, 1998. |In case the Minicipality is unable to
denol i sh the structure by 27th March it can be presumed
that the Jammu Municipality has neither the will nor the
inclination to take action against the | aw breaker. I'n such
a situation after 27th March, they shoul d conmpound the

of fence after admitting their inability to denolish the
structure. In such circunmstances the Miunicipality should
realize the compounding fee for the entire area of 11,470
sq. ft. @Rs.80/- (Rs. Eighty only) per sq. ft. The fees
shoul d be paid by the appellant to the Jammu

Muni ci pality by 27th June, 1998 failing which the appea
shal | be deened to have been disnissed.”

On 18.5.1998 the Executive O ficer, Janmu Minicipality called upon
the appellant to deposit the conpounding fee of Rs. 9,17,600/-, as directed in
the Order of the Tribunal dated 6.3.1998. The appellant filed wit petition
ONP No. 458/98 inmpugning the order of the Tribunal and on 10.6.1998 the
| earned Single Judge of the High Court granted an interimstay of the
i mpugned order of the Tribunal dated 6.3.1998. On 30.5.2000, the |ear’ ned
Si ngl e Judge of the Hi gh Court dismssed the wit petition by hol ding that
the order of the Tribunal to the extent of denplition of unauthorized
construction was justified.

The appel | ant i mpugned the judgnment and order of the |earned Single
Judge by Letters Patent Appeal No. 214/2000. The Division Bench agreed
with the | earned Single Judge's finding and held that the appellant had failed
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to produce his title deed and al so raised the construction far in excess of the
sanctioned plan. It further held that the appellant had no regard for the | aw
and, therefore, deserved no consideration fromthe court. In this view of the
matter, the Division Bench went on to direct the Janmu Minicipality (which

had since then become a 'Corporation’) to take i mediate action for

denolition of the unauthorized construction and nake a conpliance report

to the High Court.

Wiile the wit petition of the appellant was pending before the High
Court, the appellant sought for transfer of |easehold rights over the said plot
of land to Bhim Sain, Swatantra Kumar and Snt. Rita Rani "for commrercia
purposes.” By an Order nade on 9.6.1999, sanction was accorded by the
State Governnent for transfer of the |leasehold rights to the said three
persons "on the existing terns and conditions of |ease" on paynent of
ground rent on enhanced rate of 150% as admi ssi bl e under Rul es without
paynment of premium _On 20.8.2001, the State CGovernment executed such a
| ease deed in favour of the said three persons. Bhim Sain, Swatantra Kumar
and Snt. Rita Rani, who were the transferees of the | easehold rights in the
plot in question, filed Wit Petition OAP No. 1102/03 before the H gh Court
seeki ng . a nmandanmus agai nst the authorities frominterfering with their rights
as transferees of the | easehold rights and sought a declaration that the
judgrment and order dated 12.11. 2003 nade by the Division Bench of the
Hi gh Court in LPA No. 214/2000 did not, in any way, interfere with or
prejudice their rights in the property.

In the nmeanwhil e, the appellant also filed a Review Petition
Rev. (LPAOWN No. 44/03 seeking review of the judgnent and order of the
Di vision Bench in his case. The D vision Bench of the H gh Court clubbed
the Review Petition along with Wit Petition OAP. No. 1102/03 and by its
judgrment dated 4.12.2003 dism-ssed both of them

Cvil Appeal No. 2593 of 2004

Thi s appeal has been brought by the said transferees-Bhim Sain
Swat antra Kumar and Snmt. Rita Rani inpugning the aforesaid judgnment of
the Division Bench dismssing their wit petition OAP No. 1102/2003.
Cvil Appeal No. 2595/2004

Thi s appeal has been brought by the appell ant-Kewal Ki shan Gupta
i mpugni ng the dismssal of his Review Petition Rev. (LPAON No. 44 of
2003 in LPA No. 214 of 2003 decided on 12.11.2003.

The first thing that strikes us as very strange in this natter is that the
Janmmu Municipality (Respondents Nos. 2.and 3 in C-A. No. 2592/04),
whi ch appears through their officers, was not at all aggrieved by the Order
dated 6.3.1998 nade by the Tribunal. |In fact, their action of demanding the
conpoundi ng fee by notice dated 18.5.1998 suggests that the Municipality
was satisfied that there was no need to denolish-the offending structure in
guestion and that the matter could be conmpounded by paynment of
conpoundi ng fee as directed by the Tribunal. It is also strange that, despite
the pending litigation, the State Governnment granted sanction for transfer of
the | easehold rights to the three transferees. The Mnutes of the neeting
held in the Ofice of the Vice Chairnman, Jamu Developnent Authority on
6.1.1998, which was attended by the Adm nistrator, “Jamu Muni cipality;
Vice Chairman, J.D.A; MD., Housing, J& State, Jammu; Chief Town
Pl anner, J.D. A, Jamu; Executive Oficer, Jamu Municipality, show that
it was decided that in view of the non-inplenentation of planning proposal s
envi saged in Master Plan it was felt that comrercial activities at selected
poi nts along nain roads and roads within sonme col oni es devel oped by
Housi ng Board/J.D.A. nay be allowed to come up to neet the ever-rising
needs of comrercial land users within the city. B.C. Road was one such
road specifically referred to in the said ninutes.

Cont enti ons:

Wil e the | earned counsel for the respondents has attenpted to
support the inmpugned judgnent of the High Court on the basis of the
reasoni ng contai ned therein, Shri G L. Sanghi, |earned counsel for the
appel | ant contended that the inpugned judgnments of the Hi gh Court are
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contrary to | aw and nade wi thout noticing the provisions of the Jammu and
Kashm r Muni ci pal Act, 2008 (1951 A.D.) (Act No. VIII of 2008)

(hereinafter referred to as "the Act). He drew our attention to the provisions
of Section 229 of the Act, which prescribes penalty for disobedience. C ause
(d) of sub-section (1) of Section 229 provides that where a buil ding has been
erected or re-erected in contravention of the terns of any sanction granted,
the Executive Oficer of the Municipality shall issue a show cause notice to
the of fender, and after taking his explanation in the matter, if not satisfied
with the explanation, shall have the power under sub-section (3) to denolish
the portion of the building in contravention of the ternms of the sanctioned
pl an. Sub-section (4) of Section 229 provides that any person aggrieved by
the order of the Executive Oficer made under sub-section (3) may prefer an
appeal to the Mnister Incharge Local Self Governnent or the authority

appoi nted by him The Mnister Incharge Local Self Government or the

aut hority appointed by himis enpowered to decide the appeal. The second
provi so to sub-section (4) of Section 229 is inportant and reads as under
"Provided further that the Mnister Incharge Local Self

Government, or the authority appointed by himin this

behal f may, either before or after the filing of the appeal

conpound the of fence and accept by way of

conpensation such sumas he or it may deem reasonabl e

subj ect to such rules, regul ations and orders as may be

prescri bed. Where an of fence has been compounded no

further action shall be taken agai nst the aggrieved person

in respect of the offence so conpounded.”

We are informed by counsel onboth sides that the Special Tribunal is
the "authority appointed" in this behalf to hear appeals under Section 229(4)
of the Act. The order passed by the Tribunal al so suggests that it was
hearing the appeal against an order passed under sub-section (3) of Section
229 of the Act. A careful reading of the second proviso to sub-section(4) of
Section 229 of the Act suggests that the Mnister lncharge Local Self
Covernment or the authority appointed by him (the Special Tribunal, in our
case) is fully enpowered to pass an order for conpoundi ng the offence,
either before or after filing of the appeal. Cbviously, such order could be
made upon hearing of the appeal also. The Order dated 6.3.1998 made by
the Tribunal al so appears to have been made without noticing the specific
provi sion of the second proviso to sub-section (4) of Section 229 of the Act.
Consequently, the order states that the Minicipality was given the liberty to
dermol i sh the of fending structure, or if not, to accept a conpounding fee for
the entire area of 11,470 sq. ft. @Rs. 80/- per sq. ft. In other words, the
order of the Tribunal gave an option to the appellant before it of saving the
construction fromdenolition upon paynment of the conpounding fee. The
order of the Tribunal, though passed in ignorantia of the second proviso of
sub-section (4) of Section 229 of the Act, was perfectly within its
jurisdiction as it was exercising the power exercisable by a Mnister
I ncharge or his appointee thereunder. Consequently, the |earned Single
Judge was justified in expunging the unnecessary remarks made by the
Tribunal as to the absence of will for denplition on the part of the
Muni ci pal ity and quashing the said remarks. It was not open to the |earned
Singl e Judge to substitute his discretion in the matter and uphol d the order of
the Tribunal only to the extent of denolition of the unauthorized
construction. Though, the |earned Single Judge does not in express words set
aside the finding with regard to the conmpoundability of the offence, we
presune it to be the consequence of the order

Turning next to the inmpuged judgnent made in the Letters Patent
Appeal, we find that the judgnent flies off at a tangent. The reasons which
seemto have inpelled the Division Bench to dismiss the Letters Patent
Appeal are: (1) the appellant’s failure to produce his title deed, (2) the fact
that the construction was far in excess of the sanctioned plan and (3) the

appel | ant converted the land use fromresidential to commercial purpose. In
our view, the Division Bench erred on all the three counts. |In the first place,
the title of the appellant to the land in question was never in dispute, nor put
in issue either before the Tribunal or before the | earned Single Judge. In

fact, the orders of sanction which we have referred to earlier indicate that the
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appel | ant presunably had good title. In any event, that was not the issue
before any of the courts below. The second reason for dismissing the Letters
Pat ent Appeal seens to be that the appellant had far exceeded the
construction beyond the sanctioned plan. That was purely begging the
guestion. It was precisely because of an offence within the meaning of

cl ause(d) to sub-section (1) of Section 229 that the Executive Oficer of the
Muni ci pal ity passed an order for denolition; the appellant appeal ed

t her eagai nst under sub-section (3) and the Tribunal made an order for
conpoundi ng the offence under sub-section (4). If there was no

contravention of the sanctioned plan, there woul d have been no occasion for

| evying a compounding fee at all. That the Tribunal had jurisdiction to | evy
a conpounding fee is clear fromthe ternms of the second proviso to sub-
section (4) of Section 229 of the Act. That the Minicipality was willing to
do so is evident fromthe Municipality’'s notice dated 18.5. 1998 denandi ng

the compoundi ng fee andal so the fact that the Municipality at no point of
time appeared to be aggrieved by the order made by the Tribunal, as it did
not chal l enge the said order. Finally, the third count on which the Division
Bench held agai nst the appellant, nanely, that there was conversion of the

| and use fromresidential to commercial, contrary to the | ease deed, also
appears t'o be wi thout substance. W have already referred to the M nutes of
the nmeeting hel'd on 6.1.1998 and the decision taken at the said nmeeting.

The neeting was headed by the Administrator of the Jammu Minicipality

as Chairman with Vice Chairman of the Jamu Devel opnent Authority,

M D. Housing, J& State, Jamm, Chief Town Pl anner, J.D. A, Jamu as

Menbers and Executive O ficer, Minicipality, JMJ as Menber Secretary.

Thi s Hi gh Powered body, which was aware of the manner in which

devel opnent was taking place in the city of Jamu, took notice of the fact
that there was non-inpl ementati on of planni ng proposals envisaged in the
Master Plan on account of high density of conmercial activities along

several roads, B.C Road being one of them It was precisely for this reason
that the H gh Powered body took the view that comrercial activities could

be pernmitted at selected points along the said road and opined "B.C. Road is
totally comercial at present and to thrust residential activity on the area
woul d be putting cart before the horse. I'n areas |like B.C. Road whenever
there is an application for grant of B.P. the applicant submits a plan for
resi dential purposes where in fact he has commrercial activity in mnd. This
results in | oss of revenue to the Jammu Minicipality/J.D. A /J& Housi ng

Board together with hassle of unauthorized constructions, it-was, therefore,
decided in the neeting to cone-up with a proposal where areas |ike B.C

Road woul d be identified so that the same is subnmtted to the Governnent

for issuing necessary nodification in the | and use as envisaged in the Mster
Pl an approved by the Governnment in 1978."

Finally, apart fromthese three reasons for which the inpugned
judgrment is liable to be faulted, our attention was drawn by the | earned
counsel for the appellant to notification dated 9.8.2004, SRO 263 issued by
the Conmi ssioner & Secretary to the Governnent of Jamu & Kashmir by
whi ch the Master Plan for Jamu : 2021 has been published. Paragraph
6.9.11 at page 81 of the said Master Plan specifically provides that B.C
Road area is earmarked as special area to be devel oped as a nmixed use zone
havi ng residential, comercial, light industry, institutional and other 'uses.
The phase of rapid growth of industrial devel opment -al so nakes! it
unnecessary for permitting demolition of the structure even if it be in
contravention of the provisions of the Act or the zoning provisions in the
previous Master Plan. Considered fromall angles, it appears- that the Hi gh
Court need not have taken an activist role in directing denolition of the
of fendi ng structure which had been permitted to be conpounded by the
conpetent authority, nanely, the Tribunal

W are of the view that for the same reasons, the review petition filed
by the appellant in Gvil Appeal No. 2595/04 was |iable to succeed and so
was the wit petition filed by the transferees in OAP No. 1102/03.

Concl usi on :

In the result, we allow the three appeals and set aside the judgnent
and order of the Division Bench of the H gh Court in Review Petition
Rev. (LPAON No. 44/03 in L.P. A No. 214/2000 dated 4.12.2003, the
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judgrment of the Division Bench in Wit Petition No. 1102/ 03 of the sane

date, and the judgnment of Division Bench of the H gh Court in L.P.A No.

214/ 2000 dated 12.11.2003 as well as the judgnment of the |earned Single
Judge of the High Court dated 30.5.2000 in OAP No. 458/98. W affirm
the order of the appointed authority/ J&K Special Tribunal in STJ/239/97

dated 6.3.1998 and leave it to the authorities of the Janmmu Minicipality to

deal with the matter in accordance therewth.

In the circunstances of the case, there shall be no order as to costs.




