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1. Thi s /Appeal is directed against the order passed by the
H gh Court of Jharkhand at Ranchi in Letters Patent Appeal No.

382/ 1997 whereby the Division Bench by order dated 23rd

Decenmber, 2003 set aside the order passed by the |learned Single

Judge as well as the Award of the Industrial Tribunal holding that the
wor kers of the canteen of Metallurigical and Engi neering Consultant
(India) Ltd. (hereinafter referred to as the Mecon) . run by Mecon

Wel fare Committee be treated at par with the enpl oyees working in

the VIP CGuest House and Tea Club of Mecon and granting them al

the benefits given to those enployees and to treat them as

enpl oyees of Mecon. The wit petition was filed by the Canteen
Mazdoor Sabha in the Apex Court and this Court by order dated 23rd
February, 1987 directed to list the matter after the judgnent was
pronounced in wit petition Nos. 12143-12214 of 1984. (On

19.10.1992, the wit petition cane up for final disposal and it was
stated in the order that the parties agreed that a joint reference under
Section 10(2) of the Industrial Disputes Act, 1947 (hereinafter

referred to as the Act) be nmade to the Industrial Tribunal for

adj udi cation of the di sputes between Sabha and Mecon. Foll ow ng

are disputes set out in the order

"1. Wether the enpl oyees of canteen engaged and
enpl oyed by MECON Wl fare Conmittee consisting of
the representatives of MECON ( Non-executive)
Enpl oyees’ Uni on, MECON Executive Association and
noni nees of MECON are entitled to the sane service
conditions as are applicable to the enployees of the VIP
Guest House and of the Tea O ub who are enpl oyed and
engaged by MECON?

2. If so, fromwhat date?

3. In view of the nature of work performed by the Canteen
enpl oyees engaged and enpl oyed by MECON Wel fare
Conmittee, are they justified in law in asking for parity
with the enpl oyees of MECON working in the VIP Quest
House and the Tea Club keeping in viewthat the tota
nunber of the canteen enployees are only 25 and the
said Canteen run by Mecon Wl fare Comrittee is a non-
statutory and non-recogni sed canteen?"
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Thereafter, the State Government was directed to refer the
di sputes to the Industrial Tribunal under Section 10(2) of the Act for
adj udi cation. The Tribunal raised the follow ng points for
consi der ati on:

"(i) Whether the present reference is bad in |aw and on
facts.?

(ii)Whether the relationship of enployer and enpl oyees
exi sts in between the managenent of Mecon or the
management of Mecon (SAIL) Welfare Committee and
the enpl oyees of Mecon Canteen, and

(iii) Whether the enpl oyees of Mecon Canteen are
entitled to get pay scale and other benefits which pay
scal e and other benefits are made avail able to the
enpl oyees of VIP CGuest House as well as the enpl oyees

of Tea Club of Mecon?

2. The Tribunal after recording necessary evidence and hearing
both the parties held that neither the reference was bad in | aw nor on
facts, relationship of -enployer and enpl oyees existed between the
managenent of Mecon and the worknmen of Mecon Canteen and

that the worknen of Mecon Canteen are entitled to get pay scales

and ot her benefits which were/are avail able to the worknen of

Mecon VIP CGuest House and Mecon Tea Club fromithe dates of

appoi ntnents of the concerned wor knen. Thi s award was

chal l enged by the MECON by filing wit petition.in the H gh Court.
and subnmitted that the Tribunal had misdirecteditself in franming the
guesti on. It was said that the question referred as directed by the
Supreme Court clearly inplied that the workers of the canteen were
enpl oyed by the Mecon Welfare Committee, distinct from MECON

and the question was whet her those persons were liable to be

treated as enpl oyees of the MECON. Since the question was

wrongl y franed, therefore, the wong answer has been given by

the Tribunal . This was opposed by the Cant een Sabha and- a
prelimnary objection was raised to the effect that the wiit petition
was not nai ntai nabl e. Learned single judge dismssed the

prelimnary objection of the canteen Sabha and uphel d the order of
the Tribunal and declined to interfere under Article 226 of the
Constitution of India. Aggrieved against this order the MECON
approached the division bench by filing the appeal, and the division
bench after properly construing the nmatter canme to the concl usion
that the canteen was run by the Canteen Welfare Cormmittee for

the welfare of the staff and workmen of Mecon. ~Therefore, there
was no Mast er and servant relationship between the enpl oyees of
the Canteen and Mecon, and as such they are not entitled to the
sanme service benefits as are admssible to the enployees of | the
MECON serving for the VIP Guest House or for the Tea C ub
Consequently, the Division Bench set aside the order of the

Tri bunal as well as the order of the single Judge and dism ssed 'the
wit petition. Hence the present appeal by the Canteen Mazdoor

Sabha.

3. We have heard | earned counsel for the parties & perused the
record.

4. The basic question before us is whether these canteen

enpl oyees are part of Mecon or not. There is no two opinion in the
matter that the canteen is not managed by the nanagenent of

Mecon. The point which ought to have been addressed by the

Tri bunal as well as by the Single Judge of High Court was what is the
co-rel ati on between the managenent of the canteen with the
management of Mecon. Therefore, in order to answer this question
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whet her the enpl oyees of the canteen are equated with the
enpl oyees of Mecon the Tribunal and the Single Judge of High
Court shoul d have addressed the question whether there is master
and servant rel ationship between the enpl oyees of the canteen with
the managerment of Mecon. If that is not established, then there is no
guestion of seeking any parity with the pay scale of the enpl oyees of
Mecon. Sinply because the canteen workers are di schargi ng sane
duties as are being discharged by the enpl oyees of the V.I.P. Guest
House or the Tea Club, that will not serve the purpose. On the
evidence it appears that there is no such master and servant
rel ati onship between the two. In the present case, fromthe facts it is
nore than evident that the enpl oyees of canteen are appoi nted by
the Canteen Wl fare Conmmittee and not by Mecon. Therefore, the
canteen was not being run either under a statutory obligation or an
obligation arising out of any standing order or other binding circulars
of Mecon. It was al so pointed out that there is no evidence to show
that providing of canteen service was a part of the service conditions
of the enpl oyees of Mecon. There is no contract between the Mecon
with the enpl oyees in the canteen to this effect. Therefore, the
| ear ned Division Bench correctly approached the matter and rightly
addressed whether there exists any relationship of master and
servant between Mecon and the Canteen workers. The adnitted
facts are that the Management of Mecon had not recogni zed the
Uni on of enpl oyees of the canteen. The day to day sales are
deposited in the account of the Canteen Wlfare Commttee. The
wor kmen of the canteen are never transferred either to the VIP CGuest
House or to the Tea Cub or vice versa. The worknen at the VIP
Guest House and Tea C ub are appointed by the Mecon. There was
no bank account given to the workmen enpl oyed in the canteen by
the Managenment of Mecon and their salaries were not transferred to
their respective bank accounts by Mecon unlike in the case of the
enpl oyees of the VIP Guest House and the Tea C ub. Since there is
no rel ationship of master and servant between the enployees of the
canteen and Mecon, therefore, there is no question of giving them
the salary at par with that of the enployees of Mecon. These
controversies have been put to rest long back and this Court has
made a distinction between the statutory canteens and non-statutory
canteens which are required to be established either by the statute,
they stand on one footing and the other canteen which/is run by the
Wel fare Committee stands on a different footing. This distinction has
been maintained right fromthe beginning i.e. in MMR Khan & Os.
V. Union of India & Ors. [ 1990 (Supp.) SCC 191]. In that case their
Lordshi ps have made a distinction that the canteens run by different
rail way establishments are classibiable into three categories i.e. (i)
statutory canteens, (ii) non-statutory recogni sed canteens and (iii)
non- statutory non-recogni sed canteens. Their Lordships said that the
enpl oyees of the non-statutory non-recogni sed canteens stand on a
different footing and are not entitled to claimthe status of railway
enpl oyees. It was observed as under

" However, the enployees of the non-statutory
non-recogni sed canteens are not entitled to claimthe
status of the railway servants. These canteens are
run nmore or less on ad hoc basis, the rail way
adm ni stration having no control on their work.
Neither is there a record of these canteens nor of the
contractors who run them who keep on changi ng,
much | ess of the workers engaged in these
canteens."

However in this case, this Court gave relief on factual netrix.
Simlarly, in Enployers in relation to the Managenent of Reserve
Bank of India V. Wrkmen [ (1996) 3 SCC 267], simlar observation
was made by a three Judge Bench of this Court wherein the issue
i nvol ved was whether the workers engaged in the canteens of the
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Reserve Bank of India can be treated as enpl oyees of the Reserve

Bank of India and their services can be regularized or not. Their
Lordshi ps said that since these workers are not under the disciplinary
control of the Reserve Bank of India and there existed no 'master and
servant’ rel ationship between them therefore, they are not entitled to
the sane service conditions as are adnmissible to the enpl oyees of

the Reserve Bank of India. In this connection, their Lordships
observed that the Bank has a very linited role regarding the
functioning of the Welfare Conmittee which is managi ng the canteen

and it does not have any control whatsoever over the enpl oyees

engaged by the Conmittee so far as taking any disciplinary action

agai nst any particul ar enpl oyee is concerned. The recruitment of the
workers for the canteen i's made by the Canteen Committee and the
attendance record as well as the sanctioning of |leave to the workers
is done by the coomittee. The only role played by the Bank in the
runni ng of the canteen is the nom nation of the three nenbers to the
Conmittee. It was also observed that there is comon ground that

the canteen run by the Inplenmentation Committee ( Canteen

Conmittee ') is not under any |egal obligation. There is no right in the
Bank to supervise and control the work done by the persons

enpl oyed in the Comrmittee nor has the Bank any right to direct the
manner in which the work shall” be done by vari ous persons. The

Bank only exercises a renmpte control. Therefore, their Lordships
observed as foll ows :

" Therefore, in the absence of any
obligation, statutory or otherw se, regarding the
runni ng of a canteen by the Bank and the details
relating thereto simlar to Factories Act or the
Rai | way Establishment Manual, and in the absence
of any effective or direct control in the Bank to
supervi se and control the work done by various
persons, the workers in the canteen run by the
| mpl ementati on Committee (Canteen Committee)
cannot cone within the ratio of MM R Khan case."

The decision in MM R Khan case (supra) was explai ned by this
Court by a subsequent three Judge Bench.

5. Simlarly, in State Bank of India & Os. V. State Bank of I|ndia
Cant een Enpl oyees’ Union (Bengal Circle) & Os. [ (2000) 5 ScC
531], their Lordshi ps observed that in order to provide canteen
facilities by providing subsidy is altogether different fromrunning the
canteen. Their Lordshi ps observed as follows :

" Presuming that the privilege of providing canteen

facilities to the enpl oyees exists, yet it cannot be

hel d that the Bank should provide the said facility by

running a canteen by itself. To pronote canteen

facilities by providing subsidy or other facilities is

al together different fromrunning the canteen

Running of a canteen in a small branch having staff

strength less than a particular limt nmay not be

econom cal, but may be a waste. There is a vast

di fference between "pronotion" and "providing"

Further, the appointnent of the enployees by the

Bank has been regul ated by the State Bank of |ndia

General Regul ations, which are statutory Regul ations

franmed by Reserve Bank of India with the previous

sanction of the Central Governnent in exercise of

powers conferred by Section 50(3) of the State Bank

of India Act, 1955. In the case of enployees of

canteens run by LICs, the Bank does not have any

control in their appointment and the aforesaid

Recruitment Rules are not required to be observed."
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Simlarly, in State of Haryana & Os. V. Charanjit Singh & Os.

[(2006) 9 SCC 321], another three Judge Bench of this Court had
occasion to consider the natter with regard to Article 39(d) of the
Constitution of India i.e. ’equal pay for equal work’. Their Lordships
said that there nust be everything identical and equal. The concept of
"equal pay for equal work’ has undergone a sea of change in series of
subsequent decisions. Their Lordships after reviewing all the case

| aws on the subject observed as follows :

" Undoubtedly, the doctrine of "equal pay for equa
wor k" is not an abstract doctrine and is capabl e of
being enforced in a court of |aw But equal pay nust
be for equal work of equal value. The finding in

Devi nder Singh case, (1998) 9 SCC 595, that for
simlar work the principle of equal pay applies,
cannot be accepted. Equal pay can only be given for
equal 'work of equal value. The principle of "equa
pay for equal" has no nmechanical application in every
case. Article 14 pernmts reasonable classification
based on qualities or characteristics of persons
recruited and grouped-together, as against those

who were left out. O course, the qualities or
characteristics must have a reasonable relation to
the object sought to be achieved. In service natters,
nerit or experience can be a proper basis for
classification for the purpose of payin order to
pronote efficiency iin.adm nistration. A higher pay
scal e to avoid stagnation or resultant frustration for
| ack of pronpotional avenues is also an acceptable
reason for pay differentiation. The view that there
cannot be discrimnation in pay on the ground of
differences in nodes of selection taken in Bhagwan
Dass case, (1987) 4 SCC 634, cannot be accepted.

The very fact that the person has not gone through
the process of recruitnment may itself, in certain
cases, nake a different. If the educationa
qualifications are different, then also the doctrine
may have no application. Even though persons may

do the sane work, their quality of work may differ-.
VWere persons are selected by a Sel ection

Conmittee on the basis of nmerit with due regard to
seniority a higher pay scale granted to such persons
who are evaluated by the conmpetent authority

cannot be challenged. A classification based on
different in educational qualifications justifies a
different in pay scales. A mere nomencl ature
designating a person as say a carpenter or a
craftsman is not enough to cone to the conclusion
that he is doing the same work as another carpenter
or craftsman in regular service. The quality of work
whi ch is produced may be different and even the
nature of work assigned may be different. It is not
just a conparison of physical activity. The application
of the principle of "equal pay for equal work" requires
consi deration of various dinensions of a given job
The accuracy required and the dexterity that the job
may entail may differ fromjob to job. It cannot be
judged by the nmere volune of work. There may be
qualitative difference as regards reliability and
responsi bility. Functions nay be the sane but the
responsibilities make a different. Thus nornally the
applicability of this principle must be lest to be
eval uated and determ ned by an expert body. These
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are not matters where a wit court can lightly
interefere.”

Therefore, their Lordships after reviewing all the judgments have
considered all the facets of the principle of Article 39(d) of the
Constitution of India.

6. Now, adverting to the facts of the present case, the question
whi ch was franed by this Court while renmitting the matter for
reference clearly stated, which has been reproduced above, whether
the enpl oyees of the canteen engaged and enpl oyed by MECON

Wel fare Comittee consisting of the representatives of MECON
(Non-executive) Enployees’ Union, MECON Executive Association

and nomi nees of MECON are entitled to the same service conditions

as are applicable to the enployees of the VIP Guest House and of

the Tea C ub who are employed and engaged by MECON?

Therefore, in order to bring themat par with the enpl oyees of the
V.|.P. Guest House and Tea Cl ub of Mecon, one has to decide what

is the relationship of the enpl oyees of the canteen with the
managenent._of Mecon. Learned counsel for the appellant subnitted

that the Division Bench has gone wong and shoul d not have gone

into the question of relationship of enployees of the canteen with that
of the managenent of Mecon. In fact, without first crossing this hurdle
it was not possible tocome to any decision whether the enployees
who are recruited by the Mecon managenent at V.I|.P. Guest House

or Tea Club can be treated at par with the enpl oyees of the canteen
of Mecon and they should be given the sane pay scale as given to

the enpl oyees of the V.I|.P.CGuest House or Tea Club. In fact this
guestion was inherent-in the questions framed by this Court and the
Tribunal also framed question whether relationship of enployer and
enpl oyee exi sted between t he managenent of Mecon and

enpl oyees of the canteen nanaged by the welfare committee.

Therefore, it is not correct on the part of |earned counsel for the
appel l ant to submit that this question should not have been gone into
and if this question has been wongly franed or wongly referred
before the Tribunal then the matter shoul d have been directly
approached by the Managenent of the Commttee before this Court.

The argurment of |earned counsel for the appellant is totally

m sconceived. I n order to grant equal pay for -equal work onehas to
first address the question whether there is any master and servant

rel ati onshi p between the canteen enpl oyees and Mecon. 1n fact,

wi thout going into this question, other questions could not have been
answered. In this view of the matter, the Division Bench correctly
approached the matter and found that since there is no naster and
servant relationship between the enpl oyees of the canteen and

Mecon, the workers of the canteen are not entitled to claimthe salary
which is given to the enpl oyees serving in the V.I.P. GQuest House or
Tea O ub.

7. As a result of our above discussion, we are of opinion that the
vi ew taken by the Division Bench of the H gh Court appears to be
correct and there is no ground to interfere with the ' order of the H gh
Court. Consequently, the appeal fails and is dism ssed with no order

as to costs.




