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JUDGVENT

S.B. Sinha J.
Leave granted.

Appel l ant herein is anationalised Bank. Some schedul ed banks initiated a
schenme conmonly known as Daily Deposit Schene. There were, however, various
nonencl atures given therefor, as for exanple, Mni Deposit Schenme, Pygny
Deposit Scherme etc. The said schenmes were introduced for nobilizing snall
savings frompublic. For the said purpose, services of deposit collectors
were taken to canvass opening of accounts, to collect deposists fromthe
account hol ders at their residence/business prem ses, and to deposit

col lections in the banks on a daily basis.

New Bank of of India, which has since nmerged with Appellant, had such a
schene. Respondents herein were deposit collectors iin Pygmy Deposit Schene
floated by the said Bank. Under the agreenment, they were entitled to

comm ssion at the rate of 3.5%of the collections made by them Those Pygny
deposit collectors working in New Bank of India since 1979 had been al |l owed
to continue with Appellant No. 1 upon their anal gamation in 1993. The
system of paying conm ssion at the rate of 3.5% of 'the anount collected by
t hem conti nued.

An industrial dispute was raised by such deposit collectors of various
banks pursuant whereto the Government of India by a notification on
3.10.1980 referred the foll owing dispute for adjudication before the

I ndustrial Tribunal, Hyderabad:

"Whet her the demand of the Conmm ssion Agents or as the case may be Deposit
Col l ectors enployed in the Banks listed in Annexure that they are entitled
to the pay scale and other service conditions adm ssible to regular
clerical enployees of these banks is justified? If not to what relief the
wor kers concerned entitled to and from which date?"

Appel | ant Bank along with some ot her nationalised Banks was al so parties to
the said reference. The Association of the Bankers, viz., |ndian Banks
Associ ation was al so inpleaded in the said reference. By an award nade on
22.12.1988, the Tribunal opined that the deposit collectors were workmen
and as such the reference was nai ntai nabl e.

Inits award it was directed

(1) Eli gi bl e deposit collectors, i.e., those who are | ess than 45 years
of age as on 3.10.1980, if otherwi se eligible, would be considered for
regul ar absorption after taking qualifying exam nation

(ii) Those, other than (i) above, shall be given benefits as conferred
by the Award, i.e.
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a. Full back wage of Rs. 7507 |linked to m ni mum deposit of Rs.
75007 p. m

b. Incentive renmuneration @2% for deposit collected above Rs.
75007 p. m

c. Conveyance allowance of Rs. 507 p.m for deposit collected |ess
than Rs. 10,000/7 and Rs. 1007 p.m for deposit collected over Rs.
10, 0007 p. m

d. Gratuity equal to 15 days comm ssion for each year of service
render ed.

A wit petition filed by the Indian Banks Associati on before the H gh Court
of Andhra Pradesh questioning the correctness of the said award was

di sm ssed. A special |eave petition was preferred by the said Association
before this Court. The Appeal was al so dism ssed. The judgnment of this
Court is since reported in [2001] 3 SCC 36. This Court noticed that before
the Hi gh Court it was conceded that the relief of being absorbed as regul ar
staff of the Bank in clerical cadre was not available to be granted

wher eupon the Hi gh Court had set aside, the directions of the Tribunal to
absorb the deposit collectors as regular staff. OQher directions, however,
cane to be upheld. Appeals were also filed by the Wrknen before this Court

The contention of Respondents was noticed in the follow ng terns:

"M Sharma submitted that gratuity need not be only under the Paynent of
Gratuity Act. He submitted that the Tribunal had not said that it was
awardi ng gratuity under the Gratuity Act. He submtted that the Tribuna

has powers, dehors the Gratuity Act, to direct paynent of gratuity. He
submitted that the Tribunal always has power and jurisdiction to nodify
conditions of service and, in this case, it has been found by the Tribuna
that there were no fixed pay scal es, no bonus, no gratuity, no dearness

al  owance and, therefore, the Tribunal had given the direction, as set out
her ei nabove, as and by way of a package. He submitted that earlier

conmi ssion was being paid at a rate of 3.5 per cent by npbst of the banks.
He pointed out that now, over and above the sum of 'Rs. 7500, the comi ssion
had been reduced to 2 per cent. He submitted that to that extent Deposit
Col l ectors were losing, but as this was part of the package as given by the
Tribunal it was being accepted by the Deposit Collectors. He subnitted that
the directions given by the Tribunal were fair and just and absolutely
right. He subnmitted that the order of the High Court was correct and this
Court should not interfere."

This Court also noticed the submi ssions nmade on behalf of the Wirkpen that
deposit collectors had been working for 20 to 25 years and that there was
nothing wong if they were either absorbed in the banks or given regul ar
pay scal es, allowances and other service conditions as applicable to other
enpl oyees of the banks.

This Court dism ssed the appeal preferred by Indian Banks Associ ati on
stating:

"We al so see no substance in the contention that these Schenes are
unremuner ative. The banks have introduced these Schenes because they want
to encourage the common nan to nake snall and regul ar deposits. As a result
of such Schemes, the nunber of depositors have becone nuch | arger. W have
no doubt that such Schenes are continued because the banks find them
renmunerative. The banks have | arge collections through such Schenes. ™"

Notices were issued to the Mni Deposit Collectors for recovery of the
amounts paid to themfromthe date of the judgnent of the High Court, i.e.,
1.4.2001 stating:
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"The bank shall start paying you the renmuneration in respect of your
assignment as "M ni Deposit Collector" as per the said terns of the above
Award as nodified by Andhra Pradesh High Court with effect from 1.4.2001
pendi ng cal cul ati on of arrears/ recoveries in respect of the prior period
i.e. from28.3.1997 to 31.3.2001. The paynent/ intimation of the arrears/
recoveries after adjustnent of the anpunt already paid in respect of the
period prior to 1.4.2001 i.e. from28.3.1997 to 31.3.2001 will be nade/
given to you shortly."

Legality of the said notices cane to be questioned by the Worknmen in a wit
petition filed before the Punjab and Haryana Hi gh Court inter alia on the
prem se that no unilateral decision could have been taken by Appell ant

wi t hout giving an opportunity of being heard to them Attention of the Hi gh
Court was also drawn to an inter-departnental correspondence dated
26.5.2001 issued by the Syndicate Bank which is to the follow ng effect:

"Attention of the branches is invited to our Circul ar Nos.

DzQ P&DY Ciir. 34/ F. 739/ 2001 dated 19. 04.2001 and Circul ar No.

DzQ P&DY Ci'r. 39/ 2001 dat ed 08. 05.2001 wherein we have comunicated the
gui del ines received fromH O with regard to paynent of rermuneration to the
Pi gny Agents in the light of the Supreme Court Judgnent.

Now we have been informed by Head Ofice that they have been in
touch with the | BA regarding further course of action contenplated

by them On hearing fromthem the necessary guidelines will be
infornmed. Till such time, the procedure followed hitherto for
paynment of' conmission will continue.

Branches are advised to act accordingly and informthe agents."

The High Court allowed the said wit petition on the prem se that
principles of natural justice were required to be conplied with before
i ssuing the said notice.

M. Dhruv Mehta, |earned counsel appearing on behal f of Appellant would
submit that the award being binding on all the worknmen in terns of Section
18(3)(d) of the Industrial D sputes Act, direction by the H gh Court to
conply with the principles of natural justice was wholly unwarranted. It
was further submitted that in a case of recovery of the amount in terns of
an award, the wit court could not have exercised its discretionary
jurisdiction.

M. Gopal Mahajan, |earned counsel appearing on behalf of Respondents, on
the other hand, would subnit that that the wit petitioners being not
parties to the said award, the award was not bindi ng upon them Had an
opportunity been given to them they could have shown that Appell ant cannot
take a different stand vis-a-vis other nationalized banks.

The Industrial D sputes Act, 1947 was enacted inter alia for settlenent of
i ndustrial disputes and for certain other purposes. Miintenance of

i ndustrial peace by way of settlenent of disputes is one of the objects of
the said legislation. Section 18 of the Industrial Disputes Act specifies
the persons on whom settl ements and awards are bindi ng. Sub-section (3) of
Section 18 thereof provides as under:

"(3) Asettlenment arrived at in the course of conciliation proceedi ngs
under this Act or an arbitration award in a case where a notification has
been i ssued under sub-section (3A) of section 10A or an award of a Labour
Court, Tribunal or National Tribunal which has becone enforceable shall be
bi ndi ng on -

(a) all parties to the industrial dispute;

(b) all other parties sumopned to appear in the proceedi ngs as parties to
the dispute, unless the Board, arbitrator, Labour Court, Tribunal or
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Nati onal Tribunal, as the case nay be, records the opinion that they were
so sumoned w t hout proper cause;

(c) where a party referred to in clause (a) or clause (b) is an enpl oyer,
his heirs, successors or assigns in respect of the establishnent to which
the dispute rel ates;

(d) where a party referred to in clause (a) or clause (b) is composed of
wor knmen, all persons who were enployed in the establishnent or part of the
establ i shnent, as the case may be, to which the dispute relates on the date
of the dispute and all persons who subsequently becone enpl oyed in that
establ i shnent or part.”

From a perusal of clause (d) of sub-section (3) of Section 18 of the
Industrial Disputes Act, it is, thus, evident that all workmen who are
enpl oyed in the establishnent or who subsequently becone enpl oyed in that
establ i shnment woul d al so be bound by an award nade by an industria
tribunal. The managenent as al so the workmen were parties to the said
awar d. 'Hence, ‘Respondents cannot be heard to say that the award was not
bi ndi ng . on them only because they were not parties.

In an industrial dispute referred to by the Central Government which has an
all-India inplication, individual workman cannot be nade parties to a
reference. Al of them are not expected to be heard. The Uni ons
representing themwere i npl eaded as parties. They were heard. Not only the
sai d Uni ons were heard before the Hi gh Court, as noticed hereinbefore from
a part of the judgnment of the Hi gh Court, they had preferred appeals before
this Court, Their contentions had been noticed by this Court. As the award
was made in presence of the Unions, in our opinion, the contention of
Respondents that the award was not binding on them cannot be accepted. The
principles of natural justice were also not required to be conplied with as
the sane woul d have been an enpty fornality. The court will not insist on
conpliance of the principles of natural justice in view of the binding
nature of the award. Their application would be Iimted to a situation where
the factual position or |egal inplication arising thereunder is disputed
and not where it is not in dispute or cannot be disputed. If only one
conclusion is possible, a wit would not issue only because there was a
violation of the principles of natural justice.

In MC. Mehta v. Union of India and Os., [1999] 6 SCC 237, the lawis
stated in the followi ng terns:

" More recently Lord Bi ngham has deprecated the "useless formality"
theory in R v. Chief Constable of the Thanes Valley Police Forces, ex p
Cotton by giving six reasons. (See also his article "Should Public Law
Renedi es be Discretionary?" 1991 PL, p. 64.) A detailed and enphatic
criticismof the "useless formality theory" has been made rmuch earlier in
"Natural Justice, Substance or Shadow' by Prof. D.H d ark of Canada (see
1975 PL, pp. 27-63) contending that Ml loch and @ ynn were wongly decided.
Foul kes (Admi nistrative Law, 8th Edn., 1996, p. 323), Craig (Adm nistrative
Law, 3rd Edn., p. 596) and others say that the court cannot prejudge what
is to be decided by the decision-making authority. de Smith (5th Edn.

1994, paras 10.031 to 10.036) says courts have not yet conmmtted thensel ves
to any one view though discretion is always with the court. Wade

(Admi nistrative Law, 5th Edn., 1994, pp. 526-30) says that while futile
wits may not be issued, a distinction has to be nade according to the
nature of the decision. Thus, in relation to cases other than those
relating to adnitted or indisputable facts, there is a considerable

di vergence of opinion whether the applicant can be conpelled to prove that
the outcome will be in his favour or he has to prove a case of substance or
if he can prove a "real |ikelihood" of success or if he is entitled to
relief even if there is sone renote chance of success. W may, however,
poi nt out that even in cases where the facts are not all admitted or beyond
di spute, there is a considerable unaninity that the courts can, in exercise
of their "discretion", refuse certiorari, prohibition, mandamus or
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i njunction even though natural justice is not followed. W may al so state
that there is yet another line of cases as in State Bank of Patiala v. S. K
Sharma, Rajendra Singh v. State of MP. that even in relation to statutory
provisions requiring notice, a distinction is to be nade between cases
where the provision is intended for individual benefit and where a
provision is intended to protect public interest. In the forner case, it
can be waived while in the case of the latter, it cannot be waived."

In Viveka Nand Sethi v. Chairnman, J& Bank Ltd and Ors., [2005] 5 SCC 337,
the lawis stated in the follow ng terns:

"The principle of natural justice, it is trite, is no unruly horse. Wen
facts are admtted, an enquiry would be an enpty formality. Even the
principle of estoppel will apply. [See Gurjeewan Garewal (Dr.) v. Dr.
Sunmitra Dash.] The principles of natural justice are required to be
conplied with having regard to the fact situation obtaining therein. It
cannot be put in a‘straitjacket-fornmula. It cannot be applied in a vacuum
wi t hout reference to the relevant facts and circunstances of the case. (See
State of Punjab v. Jagir Singh and Karnataka SRTC v. S.G Kotturappa.)"

[See al so P.D.~Agrawal v. State Bank- of India and Ors., JT (2006) 5 SC 235]

Appel | ant Bank had no-ot her option but to inplenent the award. If it did
not, its action could be held to be penal. Reliance placed by Respondents
on the letter of the Syndicate Bank dated 26.5.2001 is al so misplaced. The
said circular letter /does not state that the principles of natural justice
were required to be complied with. As-on the date of issuance of the
circular letter they had not received the necessary guidelines, a tenmporary
nmeasure was proposed to be takentherefor.

For the reasons aforenentioned, the inpugned judgnent cannot be sustai ned
which is set aside accordingly.

However, keeping in view the peculiar facts and circunstances of this case,
we direct that the recoveries may not be made from Respondents so as to
avoi d undue hardship to them This order is being passed in exercise of our
jurisdiction under Article 142 of (the Constitution of India.

Orders to the aforenentioned ef fect have been passed in many cases, e.g.
Shyam Babu Verma and Ors. v. Union of India and O's., [1994] 2 SCC 521 and
Sahib Ramv. State of Haryana and O's.,; [1995] Supp. 1 SCC 18.

However, this part of the order shall not be treated as a precedent. The
appeal is allowed with the aforenentioned directions and observations. No
costs.




