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The points involved in both the appeals are one and the sane and, therefore,
they were heard together by consent of parties.

The issue involved/in Civil Appeal No. 2072 of 1996 is:

Whet her or not mnedi cated cough drops and throat drops manufactured by the
appel l ants in accordance with and under the Iicence issued under the Drugs and
Cosnetics Act, 1940 for the manufacture of "Ayurvedic Drugs" are classifiable as
Ayurvedi ¢ Medi canents for the purpose of |levy of central excise duty.

The issue for determ nation in Cvil Appeal No. 10744 of 1996 is:

Whet her the products "Sloan’s Bal mi" and "Sloan’s Rub" are ayurvedi ¢ nedici nes
and are classifiable under Chapter Heading 3003-30 as contended by the appellants
attracting nil rate duty OR O assified under Chapter sub-headi ng 3003. 10 chargeable to
duty at 15% ad val orem

The facts briefly stated inCvil Appeal No. 2072 of 1996 |leading to the filing of
this appeal are as under:-

The appellants - Ms Naturalle Health Products (P) Limted, Hyderabad filed the
classification list as required under Rule 173-B of the Central Excise Rules, 1944 with
the Assistant Collector of Central Excise claimng classification of their goods under
sub- headi ng 3003.30 read with erstwhile notification No.” 32/ 89- CE dated 01. 03.1989.

The appellants were issued a loan licence to manufacture for sale of Ayurvedic drugs
under the Drugs and Cosnetics Act, 1940 and the said | oan |icence was renewed from

time to time. A show cause notice was issued by the Assistant Collector of Centra

Exci se calling upon the appellants to show cause why the said goods shoul d not be
classified as Patent or Proprietary Medicaments under sub-headi ng 3003.10 of Centra
Excise Tariff attracting excise duty at the rate of 15% ad valorem The appellants
replied to the show cause notice and deni ed that the said goods are not Ayurvedic

Medi canments and submitted that the grounds raised in the show cause notice were not

rel evant for deternmining the classification of theigoods. The Assistant Collector, after
giving a personal hearing, vide Oder dated 14.03.1991 held that the said goods are
classifiable as Patent or Proprietary Medi caments under sub-heading 3003.10 of the
Central Excise Tariff and accordingly is assessable to duty thereon. The appeal filed by
the appellants before the Collector of Central Excise was dismssed on 21.02.1992
uphol di ng the Order dated 14.03.1991 of the Assistant Collector. The appellants
chal l enged the said Oder by filing Wit Petition No. 4030 of 1992 in the Hi gh Court of
Andhra Pradesh which was di smssed on 12.03.1993 on the ground of alternative

renmedy. The appellants filed an appeal to the CEGAT on the grounds set out in their
menor andum of appeal. The CEGAT, New Del hi by its final order dated 17.10.1995 by

a mpjority of 2:1 dismssed the appeal and upheld the classification of the said goods as
Patent or Proprietary Medi canents under sub-headi ng 3003. 10 i nstead of appellant’s
claimas Ayurvedi ¢ nmedi ci ne under sub-headi ng 3003.30. The Vice-President opined

that the matter needs to be referred to a | arger Bench keeping in view the inmportance of
the issue involved in the industry as a whole. However, he agreed with the
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Menber (Techni cal) on many points. Aggri eved by the said order, the appellants
preferred the present appeal under Section 35 L(B) of the Central Excise and Salt Act,
1944.

Cvil Appeal No. 10744 of 1996

The short facts are:

The appel | ants manuf actured two nedi canents known as "Sloan’s Bal ni' and

"Slaon’s Rub" out of the ingredients which are nentioned in the texts on the Ayurvedic
system of nedicine and in accordance with the principles therein. According to the
appel l ants, the issues in their appeal stand covered by the decisions in the case of

Ri chardson Hi ndustan Limted vs. Collector of Central Excise, 1988 (35) ELT 424

(T) as confirmed by this Court reported in 1989 (42) ELT A100 and the decision in the
case of Shri Bai dyanath Ayurved Bhawan Private Limted vs. Collector of Centra

Exci se reported in 1991(51) ELT 502 and 1985 (22) ELT 844 whi ch decisions have

been confirmed by this Court in 1996 (83) ELT 492 The appellants filed Exhibit Bl-B3
list of "authoritative texts’ <in English, H ndi and Telugu on the Ayurvedi c system of
Medi cament, in which the ingredients of the two products are nentioned. They also filed
Exhi bits ClL and C2 Licences issued by the Director, Indian Mdicines and

Honeopat hy, “Hyderabad for the manufacture of Ayurvedic Medicine, nanely, "Sloan's
Bal m and “Sloan’s Rub". The appellants filed classification list in respect of the said
products cl assifying the same under Chapter sub-headi ng 3003.30 as Ayurvedic

Medi ci ne attracting nil rate of duty. Two Show cause notices were issued upon the
appel l ants to show cause as to why the said products should not be classified under
Chapt er sub-headi ng 3003. 10 as patent or proprietary nmedicine attracting duty at 15 %
ad valorem The appellants replied to the show cause notice relying upon the
Tribunal’s decision in the case of Richardson H ndustan Limted (supra). The Assistant
Col I ector, however, classified both the products under Chapter sub-headi ng 3003. 10
chargeable to duty at 15% ad valorem The appellants filed two appeals to the
Col l ector of Central Excise (Appeals) and also filed before the Collector (Appeals), a
report in respect of clinical trials conducted in respect of the said two products. The
Col l ector of Central Excise renmanded the case to the Assistant Collector for de novo
adj udi cation. The Assistant Collector issued two revised show cause notices. The
appel l ants sent a reply to the show cause notices. The Assistant Collector by two
separate orders rejected the contentions of the appellants. Two appeals were filed
before the Collector Central Excise (Appeals). The Collector of Central Excise allowed
the appeal s and set aside both the orders of the Assistant Collector and upheld that the
products are ayurvedi ¢ nedicines and are cl assifiable under Chapter headi ng 3003. 30.
Aggrieved by the said order, the Collector of Central Excise filed an appeal to the
CEGAT, which by its order allowed the appeal . Aggrieved by the said decision of the
Tri bunal, the present appeal has been preferred by the appellants - Akin Laboratories
Ltd.

We heard M. V. Lakshm kunaran, |earned counsel and M. Joseph Vel l apally,
| earned seni or counsel for the respective appellants and M. Raju Ramachandr an,
| earned Additional Solicitor General for the respondent in both the appeals.

M. Lakshm kumaran, | earned counsel took us through the pleadi ngs, exhibits
mar ked and the rel evant provisions of |aw and of the orders passed by the authorities
concerned including the Tribunal and of this Court both for and against. M. Joseph
Vel | apal |y, |earned senior counsel, also invited our attention to the relevant records
and of the orders passed by the statutory authorities and of this Court in various
deci si ons.

We have perused the pl eadi ngs, annexures and the decisions cited by both
sides and heard el aborate argunents advanced by the counsel for both the parties.

M. Lakshm kunaran submitted that the authorities below rejected the

appel l ant’ s claimon the basis of decision of the Tribunal in the case of Anrutanjan
Limted vs. Collector of Central Excise 1991 (32) ECR 538. The order of the Tribuna

in Amrutanjan Limted is, however, set aside by this Court in the case of Anrutanjan
Limted vs. Collector of Central Excise reported in 1995 (77) ELT 500. He woul d,
therefore, contend that the issue involved in the present case is covered by the
judgenent of this Court in the case of Anrutanjan Limited (supra). Notwithstanding the
judgrment of this Court in Anmrutanjan Linited (supra), the Tribunal by a majority of two
menbers to one dism ssed the appeal and upheld the order of the |lower authorities
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classifying the cough drops and throat drops as patent or proprietary nedicines.

Bef ore considering the argunments advanced by M. Lakshm kumaran, it is usefu

to narrate certain facts in regard to the products manufactured by the appellants. W
have already noticed that the appellants are, inter alia, engaged in the manufacture of
ayurvedi c drugs including medi cated cough drops and vaporet throat drops on job work
basis for Procter and Ganble India Limted (hereinafter referred to as PAL) to market
them under the brand nanme Vicks. The said goods are manufactured by the appellants

in accordance with and under a loan licence issued to PAL for nanufacture of

ayurvedi ¢ drugs under the Drugs and Cosmetics Act, 1940.

According to the appellants in Gvil Appeal No. 2072 of 1996, the follow ng are
the ingredients for the nanufacture of the cough drops and throat drops:-

Vi cks Medi cat ed Vi cks Vapor at

Cough Drops Thr oat Drops

Pudi nah Arka Pudi nah Arka
Kar poor Nilgiri Te

Aj owan Ke  Phool Sugar base

Sugar base

I'n the two appeal s, the classification of the medicines manufactured by them are
in dispute. According to the appellants in both the appeals, the goods manufactured by
them are cl assifiabl e 'under Chapt er sub-headi ng 3003. 30 (headi ng 30.03). According
to the Revenue, the goods nanufactured by both the appellants are to be classified
under Chapter sub-heading 3003. 10 chargeable to duty at 15 % ad val orem
For ready reference heading 30.03 is reproduced hereunder
Headi ng
No.

Sub-
Headi ng
No.

Description of Goods
Rat e of

Duty

30. 03

Medi canment's (i ncl udi ng
veterinary Medi canments)

3003. 10

Patent or proprietary

Medi canents, other than those
Medi canents which are

excl usively Ayurvedi c, Unani
Si ddha, Hompeopat hic or Bio-
Chem ¢

15%

3003. 20

Medi caments (ot her than patent or
proprietary) other than those which
are exclusively used in Ayurvedic,
Unani, Siddha, Honoeopathic or

Bi 0- Chemi ¢ systens

Ni
3003. 30

Medi cament s, including those
used in Ayurvedic, Unani, Siddha,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 12

Honoeopat hi ¢ or Bi o- Chem ¢
syst ens

Ni

The effective rate of excise duty under Tariff sub - heading 3003.30 read with
Notification 32/89 - C.E., dated 1.3.1989, is NL.

M . Lakshni kurmar an, | earned counsel for the appellant, submtted that the
definition of Ayurvedic nedicine in Section 3(a) of the Drugs and Cosnetics Act cannot
be applied for the purposes of the classification of a product for Central Excise duty
under the Central Excise and Salt Act 1944 and the Central Excise Tariff Act 1985 and
that when there is no definition of any word in the relevant statute, the word nust be
construed in its popular sense i. e. how the conmon man who uses it, understands it.
Arguing further the learned counsel for the appellant submtted that the Tribunal has not
only ignored both the tests but-has on the contrary based its order on the definition of
Ayurvedi c Medi cine in-Section 3(a) of the Drugs and Cosnetics Act. It is submitted the
Chapter Note.2 which indicates the neaning of "nedicanent" and "patent" and
"proprietary nmedicament" and "drugs" does not refer to Drugs and Cosnetics Act 1940
and that thereis every reason to believe that the Legislature has intentionally adopted a
di fferent definition for nedicanment, drug and patent and proprietary nedicanent etc. It
is further submitted that when the phrase ‘pharnmaceutical product’ is peculiar to Centra
Exci se Schedul e and does not mean nedication in the Drugs and Cosnetics Act and
even the word ‘drugs’ used in Note 2(ii) has been used in the Central Excise Schedul e
only to showthat it falls within the anmbit of nedi cament and that too in a sense different
fromthe one used in the Drugs and Cosnetics Act where it has a specific connotation
for the purpose of that Act as it excludes Ayurvedic, Siddha or Unani drugs and
i ncl udes not only nedicines but other substances and devices; this is, however, not the
case in the Central Excise Tariff. According to the appellants, the Tribunal failed to
appreci ate that the appellant’s products which contai ned the Ayurvedi c ingredients as
af oresaid were prepared in accordance with the Ayurvedic principles. It is further urged
that the formul ati ons have been developed after referring to several authoritative
Ayurvedi ¢ books and careful evaluation of actions, clinical trials etc., and that the
fornmul ati ons have been approved by the Director of |ndian Medicine and Honmeopat hy,
Government of Andhra Pradesh. It is further submitted that the Tribunal failed to
appreci ate that the onus of classification of a product is on the Excise Departnment and
that the Excise Authorities are required to produce the evidence to support their stand.
In the present case, no evi dence whatsoever has been produced by the Excise
Department and they have not even rebutted the evidence produced by the appellants.

Learned counsel for the appellants contended that as the classification of the
goods in question has been determ ned by the conpetent authority under the Drugs
Act who on application for licence to manufacture Ayurvedic drugs in the prescribed
statutory formhas issued a licence for manufacture and sale of Ayurvedic drugs, the
Central Excise Authorities have to act on that basis and it is not open to the Centra
Exci se Authorities to go beyond the same or sit in judgnent thereon. According to
M. Lakshm kumaran the expression "Ayurvedic drug" is not defined in the Act and the
rul es made thereunder, assistance of the Drugs Act can be taken to understand the
scope of sub-headi ng 3003. 30 of CET. It is submtted that the Tribunal has failed to
appreci ate that sub-headi ng 3003. 10 excl udes patent -or proprietary nedicanments ot her
than those nedi caments whi ch are exclusively Ayurvedic, Unani, Siddha, Honeopathic
or Bio-Chemic fromthe class of patent or proprietary nedi caments covered thereunder
According to the appellant that nerely because the word "Exclusively" appeared in
sub- headi ng 3003.10, it does not nean that the sane woul d take col our and have the
sanme neaning as the word "Exclusively" appearing in definition of "Ayurvedic drug" in
Section 3(a) of the Drugs Act. In this context, it is submitted that the Tribunal has faile
d
to appreciate that the word "Exclusively" appearing in sub-heading 3003.10 is used to
cover Patent or Proprietary Allopathic Medicaments as distinct from Patent or
Proprietary Ayurvedic, Unani and Siddha nedi canments. On the other hand, the word
"Excl usi vel y" appearing in Section 3(a) of the Drugs Act was to distinguish the
Ayurvedi ¢ nmedi canents from Patent or Proprietary Ayurvedi ¢ nmedi caments defined in
Section 3(h) of the Drugs Act and not to distinguish between the Allopathic medicines
on one hand and Ayurvedic, Unani and Siddha medi caments on the other hand.
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Therefore, it is submtted that the world "Exclusively" appeared in different context and
for different purposes and under sub-headi ng 3003. 10 and Section 3(a) of the Drugs

Act and, therefore, the neaning of the word "Exclusively" appearing in 3(a) of the said
Act cannot be borrowed or applied for the purpose of deternining the scope and anbit

of sub-headi ng 3003. 10 as opi ned by the | earned Menmber (Technical). It is also
submitted that the Tribunal has failed to appreciate that the word "Excl usive" neans
excl usi veness qua the individual assessee and that this exclusivity is licensed by the
Drug Controller and that as the said goods are narketed as Ayurvedi ¢ nedi canent in
India, the sane are "Exclusively Ayurvedic" qua that nanufacturer. It is further argued
that on a true and correct construction, sub-heading 3003.10 excludes Patent or
Proprietary medi canents which are manufactured, sold and narketed as Ayurvedic

medi caments in accordance with the license issued under the Drugs Act i.e. Patent or
Proprietary Ayurvedi ¢ nedicanents falling under Section 3(h) of the Drugs Act and,
therefore, Section 3(a) has no application at all in construction of sub-headi ng 3003. 10
of CET. It is submtted that since the sub-headi ng 3003. 10 excl udes Patent or
Proprietary Ayurvedi ¢ nmedi canent as defined in Section 3(h) of the Drugs Act, the word
"Excl usi vel y" does not and cannot have the same meaning as appearing in Section 3(a)

of the Drugs Act which defines Ayurvedic Drugs and not Patent or Proprietary

Ayurvedi c ‘drug and that as the goods are Patent or Proprietary Ayurvedi ¢ nedi canents
within the definition given in Section 3(h) of the Drugs Act, Section 3(a) of the Drugs Act
does not apply at all in the present case. It is also subnmitted that the Tribuna
(Menber (J)) has erred in holding that the fornul ae and patent of the appell ant

conpany is registeredin Amrerica which is wthout any evidence or material on record

and that the Tribunal has proceeded on an erroneous footing by recording the alleged

adm ssion regardi ng the nmethod of manufacture and/or marketing of the said goods as

Al |l opat hic nedicine i'n Anerica and thereby misdirected itself in law and on facts and
that the formula of goods bearing the name "Vicks’ as nmanufactured in America is

di fferent and, therefore, the same cannot be conpared to the said goods as was

apparent fromthe reference to Martindal e.

M . Raj u Ramachandran, learned Additional Solicitor General in reply to the
argunents advanced by the counsel for the appellant submitted that the Tribunal has
rightly held that the cough drops and throat drops cannot be classified as "Exclusively"
Ayurvedi ¢ medi caments as its product is not manufactured in accordance with the
formul ae prescribed in Ayurvedic texts and, therefore, the Tribunal has rightly held that
though the ingredients may be Ayurvedic, the formulation is not Ayurvedic and,
therefore, cannot be classified under sub-heading 3003.10. According to M.Raju
Ramachandran, a bare perusal of the three sub-headi'ngs, nanely, 3003.10, 3003.20
and 3003. 30 would indicate that the first sub-heading 'covers all patent or proprietary
medi canments, the second sub- headi ng covers other medi caments which are not patent
or proprietary and the third sub-heading covers nedi canents used in Ayurvedic, Unani
etc. systens and, therefore, it is inportant to note that sub-headi ng 3003. 30 uses the
word "used in" ..... "systems". It is submitted that a system of nedicine pre-supposes a
systematic practice of nedicine where there is a patient and practitioner. For a
medi canment to qualify to fall under this sub-heading it is necessary to establish that a
practitioner of Ayurvedic nedicine prescribes the nmedicine in question.in the norma
course of his treatnent and in both the present appeals, the Tribunal has not found that
this has been established and, therefore, this Court would not interfere with question of
facts.

In regard to the word "Exclusive" which is used both in sub-headi ngs 3003. 10 and
3003.20 M. Raju Ramachandran woul d submit as foll ows:-

"The word "exclusive" is used both in sub headi ngs 3003.10 and 3003.20. |If
what falls under 3003.30 is a "classical" Ayurvedic nedicine (because that is

what will be prescribed by an Ayurvedic practitioner practising the Ayurvedic
system of nedicine) then the expression "exclusively Ayurvedi c" nust again
be the same cl assical Ayurvedic product which means it nust fulfill both the

i ngredients of Section 3 (a) of the Drugs and Cosnetics Act, namely that its
ingredients nmust all be those specified in the authoritative text books, and the
fornmul ae of its manufacture nmust be strictly in accordance with the fornul ae
prescribed in those text books. Admittedly, the said fornul ae are not

followed in both the cases and, therefore, the products in question cannot fal
under sub headi ng 3003. 30."
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Replying to the argunent of the counsel for the appellant that since classica
Ayurvedi ¢ products can never be patent or proprietary medicines, the exclusion clause
i n sub-headi ng 3003. 10 woul d be meani ngl ess unless it conprehends neo- Ayurvedic
products such as theirs. M . Raj u Ranmachandran contends that this exclusion is by
way of abundant caution only to indicate that classical Ayurvedic products falling under
sub- headi ng 3003. 30 woul d not fall under sub-headi ng 3003.10, and it is well known
that often expressions are used by way of abundant caution or clarification which does

not mean that they are surplusage. In any event, even if the Court were to conme to the
concl usi on that these words are surplusage, there need not be any inhibition in this
regard. It is further submtted that these words occur not in a substantive section of the

statute but in a sub-heading of a classification, which is part of a statute and if it is
accepted that it is only classical Ayurvedic nedi caments which would fall under sub-
headi ng 3003.30, the interpretation placed by the Revenue on 3003.10 rnust al so be

correct. It is submitted that the onus of proving that the goods fall within the exception

woul d surely be on those who claimthat exception and in the instant case this onus

has not been discharged i nasmuch as it has not been found that these are nedicines
used exclusively in the Ayurvedic system of nedicine. Referring to the judgnent of this
Court in the Hnaj Ayurvedic Hair G| reported in 2003 (154) ELT 324 (SO, it is
submitted by | earned counsel for the respondent that the said cases were decided as a
cul minati on of show cause notices issued by the Revenue seeking to classify the

product in question- as a perfunmed hair oil and not as a nedicanent. There was,
therefore, no occasion for the Revenue to ever argue on their appropriate
classification w thin Chapter headi ng 3003, nanely, 3003.10 or 3003.30. It is,
therefore, submitted that the observation both of the Tribunal and of this Court in the
Hintaj Hair O 1 cases have to be understood as obiter dicta, do not preclude this Court
fromarriving at an independent concl usion

Referring to the case of Vicks Vapourub which confirns the judgenment of the
Tribunal it is submtted by the | earned counsel for the respondent that it does not again
mlitate against the contention of the Revenue. |In that case, the matter was renmanded
to see whether in comon parl ance the product in question was an Ayurvedi ¢ nmedi ci ne
and as already stated the common parl ance test is accepted by the Revenue itself, but
what is required to be seen is whether the said test is satisfied in the present case and
the answer to that question nmust be in the negative.

Referring to the judgnent of this Court in Anrutanjan case, M.Raju
Ramachandran submitted that the said decision does not preclude the contention of the
Revenue and all that the decision holds is that the fact that certain ingredients were of a
synthetic nature woul d not nean that the products became non-Ayurvedi c and that the
sai d decision do not deal with the interpretation of sub-heading 3003.30 vis-‘-vis
3003. 10 .

We have gi ven our anxious consideration to the points urged by the |earned
counsel for the appellants and | earned counsel for the respondent with reference to the
pl eadi ngs, provisions of law and the decisions of the Tribunal and of this Court.

It is not in dispute that the products in question are Vicks Medi cated cough drops

and Vi cks Vaporub throat drops. The appellants manufacture these products under
Ayurvedi ¢ Drug Licence. Al the ingredients contained in these products are admittedly
nmentioned in authoritative Ayurvedi c Text Books nentioned in Schedule IIl to the Drugs
and Cosnetics Act. However, the formula of preparing the products is proprietary to
the appellant in C A No.2072/1996. The appellant submitted that the ingredients
contained in the products are manufactured fromnatural herbs like nenthol etc., but
purified to the pharmaceutical grade. The appellant clains the classification of the
products in question as patented/proprietary Ayurvedic nedi canents under heading
3003. 30 while the Central Excise Department seeks to classify the said products under
headi ng 3003. 10.

We have perused the orders passed by the Assistant Comm ssioner and the
Conmi ssi oner (Appeal s) who deci de the appeal s agai nst the assessee in
C. A. No. 2072/ 1996 on two grounds, nanely: -

(i) The products are not nanufactured according to the forrmula in any
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authoritative text books on Ayurved; and

(ii) The judgnment of the CEGAT in the case of Anrutanjan Ltd.
Madras Vs. CCE Madras reported in 1991 (32) ECR 538 is
applicable to the appellant.

We have perused the order in Anrutanjan case passed by the CEGAT wherein
the Tribunal held that the products were having pharnmaceutical nane but the assessee
was using Hindi name only to claimclassification as Ayurvedi c Medicine. This order of
the Tribunal was overruled by this Court in the case of Anrutanjan Ltd. vs. CCE
reported in 1995 (77) ELT 500 (SC). Unfortunately, the Assistant Conm ssioner and
the Conmi ssioner (Appeals) relied on the overrul ed judgenment of the CEGAT, because
the judgnent of this Court was not available at the tinme they decided the matter. The
Tri bunal distinguished the same. It was held by this Court in Amutanjan’s case that
the ingredients, which are used in preparation of ayurvedic nedicines even if they are
used after refinement or bringing themto pharmaceutical quality, they do not becone
synthetic in nature. 1tis immterial that the sane articles bearing a different
nonenclature are al so known and used in allopathic system Though the question
whet her the formul a for preparation should be in accordance with authoritative
ayurvedic texts was not dealt with by Their Lordships, the appellant’s claimgets
consi derabl e support fromthis decision. By the sane token of reasoning, the drugs in
guestion can al so be treated as ayurvedi ¢ nmedi canents as there is no dispute that al
the ingredients find place in the books on Ayurvedi c nedicine.

Ext ensi ve argunents were advanced by the counsel appearing on either side on
the headi ng 30. 03 and sub- headi ngs 3003.10, 3003.20 and 3003.30 we have
reproduced the argunments advanced by themin-the paragraphs (supra).

Learned counsel for the appellant invited our attention to the order passed by

the Tribunal in the case of Richardson Hi ndustan Ltd. Vs. CCE reported at 1998 (35)
ELT 424. The Tribunal in that case held that there is no definition of Ayurvedic

medi caments in the Central Excise and Salt Act or \in the Central Excise Tariff Act.
Al t hough Ayurvedi ¢ nedi ci nes have been defined in Section 3 (a) of the Drugs and
Cosnetics Act, the same cannot be applied for the purpose of «classification of a
product for Central Excise duty in view of the judicial pronouncenents on the subject.
The Tribunal held as under: -

"I't is now a settled principle of law that when there is no definition of any
word in the relevant statute, the word nust be construed in its popul ar

sense i.e. the meaning as understood by the people conversant therewth.

The appel | ants have produced opi ni ons from physicians, certificates from
consumers and certificates fromretail sellers to show that, in the comon
parl ance, Vicks Vaporub and Vicks Inhaler are treated as Ayurvedic

nedi cines. The registration certificate issued by the D-.G T.D. and the

manuf acturing licence issued by the |licensing authority al so show the
appel l ants’ product as Ayurvedi ¢ nedicines.  The categorisati on made by

these authorities have persuasive value. Further, the ingredients ov Vicks
Vaporub are Pudi ne ke phool, Karpur, Banafshah and Saral a Drava. The

i ngredi ents and ot her quantum are nentiioned on the product’s |labels. 1In

the case of Vicks Inhaler, the appellants have al so filed photocopies of
certain slokas fromthe books of Ayurvedi c nedicines describing the nasal

i nhal er device. The products will, therefore, nerit classification under Tariff
Headi ng "3003.30 - Medi caments including those used in the Ayurvedic
system of nedicines" if all the ingredients of the products find nention in
aut horitative book(s) on Ayurvedic nedicines. The matter is , accordingly,
remanded to the Assistant Collector for de novo examination fromthis
aspect."

Thi s deci sion has been affirmed by this Court while dismssing the appeal filed
by the Revenue. The order reads thus:-

"Having regard to the facts and the circunstances of the case and in view
of the findings made by the Tribunal and the points upon which it has
remanded the matter to the Assistant Collector, we are of the opinion that
the Tribunal has proceeded in the facts of this case on a correct basis and
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the order of the Tribunal does not call for any interference. The appeal fails
and is, therefore, dism ssed accordingly."

We are told that after remand, the adjudicating authority classified Vicks
Vaporub and | nhal er under sub-headi ng 3003. 30.

At the time of hearing, our attention was drawn to circul ar No.25/91 dated

3.10.1991 issued by the Departnent after the decision in R chardson H ndustan’s case
(supra) laying down the twin tests, nanely (i) that the product should be known as
Ayurvedi ¢ medi canent in the common parlance and (ii) the ingredients should be

mentioned in Ayurvedic text books. It is beneficial to reproduce the circular for better
under st andi ng of the case.. The circular reads thus:-

"Circular: 25/91 dated 03-Cct-1991

Ayurvedi ¢ medi cine \ 027 C assification of [Chapter 30]
Circul ar No. 25/ 91, dated 3-10-1991

Gover nment. of I ndia

Central Board of Excise & Custons

New Del h

Subj ect : Central Excise - Chapter 30 - Cassification of the products
cl ai med as Ayurvedi c medi cine under the C.E.T. A, 1985 -
Cl assification regardi ng

Repr esent ati on have been received from nanufacturers of Ayurvedic
preparations that they have been facing problenms in different Central Excise
Coll ectorates in the matter of identification/classification of such products. The doubts
relate to the question as to whether the products clainmed to be Ayurvedic nedicine, are
in fact so, and whether those would nerit classification under Sub-headi ng No. 3003. 30
of the Schedule to the Central Excise Tariff Act, 1985.

2. According to the guidelines already in vogue, each medi canent used in the
various systens of treatnents eg. Ayurvedic, Unani and Siddha, has to be exani ned on
nerits and, in specific cases of doubts, the Collectors are required to nake a reference
to the Board, who take up the matter with the Drugs Controller of India.

3. The Governnent have further examined the matter-in the |light of paraneters
prescribed by the Tribunal in their O der No.116/88-C dated 10-2-1988 in the case of
M s Richardson Hi ndustan Ltd. v. C C.E., Hyderabad. ~The Tribunal held that a
preparation would nerit classification as an Ayurvedic nedicine, if in the common
parl ance, it is knowmn as an Ayurvedic nmedicine and all its ingredients are nentioned in
the authoritative book(s) on Ayurvedic nedicines. |t has also been observed that the
aforesaid two tests been upheld by the Hon' bl e Suprenme Court in the case of G vi
Appeal No. 2127 of 1988-C. C.E., Hyderabad v. - Ms Richardson H ndustan Ltd. -
Supreme Court’'s Order dated 10-1-1989.

4. The Government have accepted the above referred two tests for determ ning
the classification of the products clainmed to be as Ayurvedi c nedicine (excl uding
herbal or ayurvedic cosnetic) and these may accordingly, be kept in view while
deciding simlar cases.

5. The classification may be brought to the notice of the lower field formations
and the trade interests may al so be suitably advised.

6. Al'l pending assessnents of the type indicated above, may be finalised on
the above details."

It is seen fromthe above circular that the Governnent have accepted two tests

for determining the classification of the products clained to be the Ayurvedi c nedici nes
and the statutory authorities were directed to keep this in view while deciding simlar
pendi ng assessnents of the type indicated in the circular and be finalised on the above
basis. It is also seen fromthe circular that the aforesaid two tests have been upheld by
this Court in the case of C A No.2127 of 1998 - C.C E., Hyderabad vs. Ms Richardson

Ltd. Order dated 10.01.1999.
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Thus, it is seen that the CEGAT' s decision and the circular of the Board does not
| ay down any tests regarding the fornul ae of manufacture as per authoritative Ayurved
text books.

However, M. Raju Ramachandran argued that the circulars of the Depart nent

on which the appellants place reliance do not advance their case and that the circulars
only indicate that the Governnent has accepted the two tests for determning a

medi ci ne as Ayurvedi c nedi cine and that the acceptance of these tests do not absol ve
the assessee fromthe onus of proving the exclusive character of drug as Ayurvedic

medi cament and that the said onus the appellants have failed to discharge, we are
unabl e to countenance the said submission. As already noticed, the Government have
issued a circular on the basis of the representations received fromthe manufacturers of
Ayurvedi c preparations and the doubts in regard to the question whether the products
claimed to be Ayurvedi ¢ nmedicines are, in fact, so and whether they would merit

cl assification under sub-heading 3003.30 of the Schedule to the Central Excise Tariff
Act, 1985. The Covernment of lndia after examining the matter in the light of the
paraneters prescribed by the Tribunal in their Order passed in Ms Richardson

Hi ndustan Ltd.  vs. C. C E., Hyderabad which has been upheld by this Court in

C. A No. 2127 of 1998 have issued the circular clarifying the correct position in regard to
the classification and reiterating the said two tests. This argument of M. Raju
Ramachandran, therefore, has no force and is liable to be rejected.

Strong reliance was al'so placed by the appellant’s counsel on the decision of the

| arger Bench of the CEGAT in the case of Hintaj Ayurvedic Kendra vs. CCE

reported in 2002 (139) ELT 610. In that case the Revenue contended that Hmaj O

will be classified under Heading 33.05 as Perfuned Hair G Il. The |arger Bench of the
Tribunal held that it is a nedicament falling under Chapter 30 and it is a patented
Ayurvedi ¢ nmedi canent ‘falling under sub-headi ng 3003.30. The Larger Bench after

consi dering nunber of orders passed by the CEGAT including the order passed in
Naturall e Heal th Product (I npugned order in'the present appeal reported in 125 ELT
765) cane to the conclusion that sub-heading 3003.30 took in both classical as well as
patent or proprietary Ayurvedi c nmedi canents.

The Tribunal observed thus:-

"We are not able to agree with the view taken in 2000 (125) ELT 765

that sub-headi ng 3003. 10 woul d take in patent or proprietary ayurvedic

nmedi caments. According to us, subheadi ng 3003.30 took in both classica

as well as patent or proprietary ayurvedi ¢ nedi canents. "

The | arger Bench of the Tribunal have thus interpreted the world "Exclusively
Ayurvedi c" occurring in sub-heading 3003.30 to say that it means those ayurvedic

medi cament s whose ingredients are nentioned in authoritative text books on Ayurveda
mentioned in Annexure to the Drugs and Cosnetics Act, 1940. Thi s decision has been
affirmed by this Court in CCE Allahabad vs. Hintaj Udyog kendra reported in 2003
(154) ELT 323 (SO). In this case the question was whether Hintaj G| was classifiable
under sub-headi ng 3003.30, that is, Ayurvedic nedi canent or 3003.10, that is,
Perfumed Hair O I. The CGEGAT has held that Hintaj Ol is classifiable as an Ayurvedic
medi cament. In doing so, it has followed the decision of the |arger Bench of CEGAT
reported in 2002 (139) ELT 610. This Court in the judgment in C A No.1512 of 2001
reported in 2003 (154) ELT 324 Conmi ssioner of Central Excise, Calcutta vs.

Pandit D.P.Sharma held that Hmaj Ol is classifiable as an Ayurvedi c nmedi canent

and thus approved the |arger Bench deci sion of CEGAT.

In D.P. Sharma’s case, the Assistant Collector accepted the respondents’ case

that the Gl fall under sub-heading 3003.30 but so holding the Assistant Collector, inter
alia, relied on the followi ng material: -

(a) Drug licence issued by the Drug Controller

(b) A letter issued by the Superintendent of Ayurvedic Department,
benaras which stated that the product was an Ayurvedi c nedi cine.

(c) A study report of the institute of Postgraduate Education and
Research in Ayurved, Calcutta on "Hintaj oil" which classified this
oil as an Ayurvedi c product which relieved pain in headaches and

nm grai ne and al so provided relief against dandruff.
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(d) A report prepared by the Range O ficer, based on market inquiries
conducted by himwi th deal ers, whol esalers, retailers, custoners,

chem sts and druggi st, which showed that all treated "Hntaj oil" as
an Ayurvedi ¢ Medi cament .

(e) A re-testing Report of the Chief Chemi st, New Del hi which stated
that no Ayurvedic perfumery could be detected in "Hmaj oil".

(f) SSI Registration Certificate obtained for manufacturing Ayurvedi c oi

The Revenue filed an appeal to the Commi ssioner (Appeals) who allowed the
appeal of the Revenue and held that there was no evidence to prove that the product
was being ordinarily prescribed by nmedical practitioners or that it was used to deal with
speci fic di sease. The Conmi ssioner (Appeals) held that there was nothing to show that
conmon nman used the product as medicine. A further appeal was filed by the
assessee before the CEGAT which all owed the appeal. Considering the report of the
Range Officer, this Court held that the deal ers, wholesalers, retailers, custoners,

chem sts and druggists all considered "Hintaj oil" to be an Ayurvedi c nedi canent and
apart fromthat, “the other naterial relied upon by the Assistant Collector also clearly
shows that "Hintaj oil" is an Ayurvedic nedicanent. In this view of the matter, this

Court dism ssed the appeal filed by the Revenue.

The sane ratio has been laid down in the other judgment of this Court in the
case of Conmm ssioner of Central Excise, Calcutta vs. Sharma Chenical Wrks reported
iin 2003 (154) ELT 328 (SCO). In that case, this Court held that the nere fact that a
product is sold across the counters and not under a Doctor’s prescription, does not by
itself lead to the conclusion that it is not a nedicament and that nmerely because the
per centage of mnedi canent in a product is |ess, does not also ipso facto nean that the
product is not a medi canent. This Court further held as under: -

It is settled | aw that the onus-or burden to show that a product fall within a
particular Tariff Itemis always on the revenue. Mere fact that a product is sold
across the counters and not under a Doctors prescription, does not by itself |ead
to the conclusion that it is not-a nmedicanent. W are also in agreenment with
the subm ssion of M. Lakshm kumaran-that nerely because the percentage of
nmedi canent in a product is |less, does not also ipso fact nmean that the product
is not a nmedicanent. GCenerally the percentage or dosage of the nmedi canent
wi Il be such as can be absorbed by the human body. The nedi cament woul d
necessarily be covered by fillers/vehicles in-order to make the product usable.

It cold not be denied that all the ingredients used in Banphool QG| are those
which are set out in the Ayurveda text books. O course the formula may not be
as per the text books but a nedi canent can al so be under a patented or
proprietary fornmula. The nain criteria for determning classification is normally
the use it is put by the customers who use it. The burden of proving that
Bhanphool G| is understood by the custoners as an hair oil was on the

revenue. This burden is not discharged as no such proof is adduced. On the
contrary we find that the oil can be used for treatnent of headache, eye
problem night blindness, reeling, head weak nenory, hysteria, anmenesi a,

bl ood pressure, insomia etc. The dosage required are al so set out on the

| abel . The product is registered with Drug Controller and is being

manuf actured under a drug |icence.

Fromthe above, it is clear that a patent Ayurvedic nedicanment coul d be one
where all the ingredients find mention in the authoritative text books on Ayurveda,
though the formula for prepaation of the nedicanment is not in accordance with the
formula given in those text books. It is not in dispute that all the ingredients are
mentioned in the authoritative text books on Ayurveda. |In fact, in the case of appellant
in Cvil Appeal No. 2072/1996, the products satisfy the definition in Section 2(h) of
Drugs & Cosnetics Act as "patent or proprietary"” Ayurvedic nmedicines also. Further
the manufcture of this medicanent is being done under the Ayurvedic drug |icence
i ssued by conpetent authority.

The Vi ce-President and one of the Menbers of the Tribunal observed that the
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products in question are nmentioned in Martindale' s "The Extra Phar nacopoei a"

published in UK and it is also a patented nedicine in USA and and narketed there as
Al'l opat hi c medi cine. These facts were not alleged in the show cause notice. In the
absence of any material on record as to how the products are treated and understood in
UK, US A etc. the observations of the | earned Menbers of the Tribunal are not
warranted. Even if it is a patented nedicine in U S.A, it does not cease to be an
exclusively Ayurvedic nedicine if it has the characteristics of such nedicine. It is also
rel evant to note that after remand by the Tribunal in Richardson Hi ndustan case (which
was confirmed by this Court), we are told that 'Vicks Vaporub’ and Inhal er have been
held to be Ayurvedi c nmedici nes comi ng under classification No.3003.30. If those two
products having the same brand nanme 'Vicks’' are treated as Ayurvedi c nmedi ci nes

falling under classification No. 3003.30 after applying the tests laid down by the
Tribunal, there is no reason why the sane classification should not apply to the
products in the present case. As submitted by the appellant, the ingredients used in
these products have sources as natural herbs and extracts taken from such herbs and
have been purified to the pharmaceutical grade before using the same. W would al so
like to point out that the comrent of one of the |earned Menbers that, admittedly, the
assessee i's not using-genui ne and pure Ayurvedic ingredients is wholly incorrect.
There is no such adm ssi on anywhere. The assessee has been throughout contendi ng

that the ingredients used are nentioned in authoritative Ayurvedi c text books and they
are natural products fromherbs and plants which were only refined.

In terms of the order passed by the CEGAT in the case of Richardson H ndustan

Ltd. vs. Collector of Central Excise (1988 (35) 424 (Tribunal) which has been affirned

by this Court and simlar viewtaken in other cases referred to supra, the follow ng clear
propositions and findi ngs energe: -

"(a) That the words ' Ayurvedi ¢ Medici ne’ not having been defined in the
Central Excise and Salt Act, 1944 or the Central Excise Tariff Act,

1985, the comon parlance test~ would have to be resorted to find

out whether a nedicine is treated as an Ayurvedic nedicine by the

public;
(b) That it is necessary that the ingredients of Ayurvedic Medicine
shoul d be nentioned in authoritative books on Ayurvedic
Medi ci nes. "
We are also of the opinion that when there is no definition of any
kind in the

rel evant taxing statute, the articles enunerated in the tariff schedul es nmust be
construed as far as possible in their ordinary or popul ar sense, that is, how the comon
man and persons dealing with it understand it. |f the custoners and the practitioners in
Ayurvedi c nedicine, the dealers and the licensing officials treat the products in question
as Ayurvedi ¢ nmedi ci nes and not as Allopathic nedicines, that fact gives an indication
that they are exclusively ayurvedic medicines or that they are used in Ayurvedi c system
of medicine, though it is a patented nmedicine. This is especially so when all the
ingredients used are nmentioned in the authoritative books on Ayurveda. As rightly
contended by the counsel for the appellants, the essential character of the nedicine

and the primary function of the nmedicine is derived fromthe active ingredients

contained therein and it has certainly a bearing on-the determ nation of classification
under the Central Excise Act. As held in Amuthanjan case, the mere fact that the
ingredients are purified or added with sonme preservatives does not really alter their
character.

In C. A No. 2072 of 1996, the affidavits of Ayurvedic practitioners were filed
before the adjudicating authority to establish that these products are recogni sed and
bei ng used in Ayurvedi c system of nedicine. The Assistant Collector ignored themwth
a cryptic observation that they are 'self-serving’. No other authorities including the
Tri bunal have considered such material. No evidence to the contra has been relied
upon by the Departnent. Wien we cone to the appeal of Akin Laboratories Pvt. Ltd.,
the assessee filed affidavits fromdoctors, users and stockists and al so furnished
clinical trial report from Governnent Ayurvedic Hospital, Hyderabad. The |abel of the
product showing it as Ayurvedi c nedicine was also relied on. The Coll ector(Appeals)
gave a finding that both the tests i.e., conmon parlance and ingredient tests are
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satisfied. The affidavit evidence was not rebutted by the Departnent by produci ng any
contra evidence. As against the clear finding of the appellate Collector, the Tribuna
nerely commented that a few certificates given by a doctor or owner of a nedica

shop does not advance the case of the assessee. The Tribunal allowed the Revenue’'s
appeal followi ng the decision in Naturalle Health Products Pvt. Ltd. (Appellant in
C. A No. 2072 of 1996)

In our view, the Tribunal has conpletely msdirected itself in law and on facts by
bei ng i nfluenced by the uninportant factors Iike the mention of sinmilar names of goods
in Martindal e and patent of the same in USA and failed to take into account the rel evant
factors like the issue of licence to manufacture Ayurvedi c drugs under the Drugs Act,
the popul ar understandi ng of the products, the law |l aid down by this Court in the cases

referred to above and the circular issued by the Governnent of India in the light of
Ri chardson Hi ndustan case. " The Tribunal placed undue reliance on the definition of
Ayurvedi ¢ nmedi canent in- Section 2(a) of the Drugs Act. In our opinion, all the

products ought to be classified as Ayurvedi ¢ medi caments under sub-headi ng 3003. 30
of the Central Excise Tariff.

For the foregoing reasons, we have no hesitation to allow both the appeal s and
set aside the orders inpugned in these appeals passed by the CEGAT, New Del hi, in
apeal No. E/ 1062/93-C and the Appeal "No. E/ 53/95-C.

VWile admtting the appeal, this Court stayed the inmpugned order on condition

that the bank guarantee given pending the disposal of the appeal before the CEGAT

be kept alive. Nowtthat the appeals by the appellants are allowed, the appellants are
at liberty to get the bank guarantee discharged with i nmedi ate effect. In the facts and
circunstances of the case, we say no orders as to costs.

New Del hi ;




