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The petitioner booked a small flat-with an area of 950
sq.ft. in a nulti-storeyed building containing several flats
on the excess vacant |and belonging to respondent No.3,
exenpt ed under Section 20(1)(b) of the Uban Land (Ceiling &
Regul ation) Act, 1976 to be constructed by respondent no. 4
in survey No.44, Marenahalli Utarahalli Hobli, Bangalore
South taluk. Under the agreenent, the petitioner “was to
purchase the flat together wth 1/48 share in the |and on
which the building was to be constructed. Under the
Kar nat aka Omership Flats (Regulation of the Pronotion of
Construction, Sale, Managenment and Transfer) Act, 1972 the
pronmoter, nanmely, respondent no.4, is required  to convey
title and execute docunents for the share in Iland of the
flat/apartment. The petitioner took necessary ~steps for
purchase of the flat together with his share of the |Iand on
which the nulti-storeyed building is constructed. However,
the respondent no.4 regretted its inability vide |ater dated
20.6.1993 to either execute the conveyance for transfer of
the petitioner’'s share of land or to handover possession of
the said flat to himbe-cause of the order dated 16.6. 1993
of the Karnataka Hi gh Court. The petitioner was i nformed
that the Karnataka High Court, by the said order, had
restrained the State Governnent from issuing any orders
permtting transfer of the excess vacant |and and therefore,
the respondents were not in a position to conply with the
petitioner’s demand. The order of the Karnataka H gh Court
is based on the deci si on of this Court in
S. Vasudeva/D. P. Sharma Vs. State of Karnataka and Ors., 1993
(3) scc 467, which prohibits transfer of any part of the
exceess vacant land in respect of which exenption is granted
under Section 20(1)(b) of Urban Land (Ceiling & Regul ation)
Act, 1976. The decision in S. Vasudeva being the basis of the
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i mpugned action, this wit petition has been filed under
Article 32 of the Constitution challenging this action; and
for that reason, correctness of the decision in S. Vasudeva
arises for consideration. No other facts are material for
deciding the question raised in this wit petition

In S.Vasudeva, a Division Bench conprised of two
| ear ned Judges of this Court (P.B.Sawant and N.P. Singh, JJ.)
have held "that the provisions of Section 20(1)(b) of the
Act do not permt the State Government to give exenption to
the vacant land in excess of the ceiling linmt for the
purpose of transferring the same". This is the comon
concl usion reached by the tw |earned Judges in their
separate opinions. The State Governnent is applying this
decision to all cases of exenption under Section 20 of the
Act. The question, therefore, is : VWether this conclusion
of restriction on transfer nust apply invariably in al
cases of exenption-granted under Section 20 of the Act?

The rel evant provisions in the Uban Land (Ceiling &
Regul ation) Act, 1976 may now be referred. Chapter 11
contains the definitions in-Section 2. Chapter IIll contains
Sections 3 to 24 with the heading Ceiling on vacant |and’
Chapter IV contains Sections~ 25 to 30 under the heading
Regul ati on of Transfer and Use of Under Property and Chapter
V contains the m s-cellanteous provisions in Sections 31 to
47. The relevant definitions are as under

"Chapter I1.
Definitions

2. Definitions:- 1In t hi's ~Act,
unl ess t he cont ext otherw se
requires, -
XXX XXX XXX
(c) "ceiling limt" neans the
ceiling limt specified in Sec.4;
XXX XXX XXX

(q) "vacant |and" neans |and, not
being land nmainly wused for the
purpose of agriculture, in an urban
aggl oner ati on, but does not
i ncl ude, -
(i) land on which construction of
a building is not perm ssible under
the building regulations in force
in the area in which such land is
si t uat ed;
(ii) in an area where are building
regul ations, the |and occupied by
any bui I di ng whi ch has been
constructed before, or is being
constructed on, the appointed day
with the approval of t he
appropriate authority and the |Iand
appurtenant to such buil ding; and
(iii) in an area where there
are no building regulations, the
| and occupi ed by any buil di ng which
has been constructed before, or is
bei ng constructed on, the appointed
day and the Iland appurtenant to
such bui | di ng

Provi ded that where any person
ordinarily keeps his cattle, other
than for the purpose of dairy
farming or for the purpose of
breedi ng of live-stock, on any | and
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situated in a village wthin an
urban aggl onerati on (described as a
village in the revenue records),
then, so nuch extent of the |and as
has been ordinarily wused for the
keepi ng of such cattle imediately
before the appointed day shall not
be deenmed to be vacant |and for the
pur poses of this clause.

XXX XXX XXX
Chapter 111
Ceiling on Vacant Land
3. Persons not entitled to hold
vacant | and i n_“excess of the

ceiling limt - Except as otherw se
provided in this Act, on and from
the commencenment ~ of this 'Act, no
person shall be entitled "to hold
any vacant land in excess of  the
ceiling lHimt in the territories to
which this Act applies ~under sub-
section (2) of Sec.1.

4. Ceiling limt - (1) Subject to
the other provi'si ons of this

section, in the case of every
person, the ceiling limt shal
be, -

XXX XXX XXX
(3) Notwi thstanding anyt hi ng

contai ned in sub-section (1), where
in respect of any vacant |and any
schene for group housing has been
sanct i oned by an aut hority
conpet ent in this behal f
i medi ately before the comencenent
of this Act, then, the (person
hol di ng such vacant land at  such
comencemnent shall be entitled to
continue to hold such land for the
pur pose of group housing

Provided that not nore than
one dwelling wunit in the group
housi ng shal | be owned by one
si ngl e person

Provi ded further, that the
extent of wvacant |land which such
person shall be entitled to hold
shall, in no case, exceed -
(a) the extent required under any
bui | di ng regul ati ons governi ng such
group housi ng; or
(b) the ext ent cal cul at ed by
mul tiplying the nunber of dwelling
units in the group housing and the

appropriate ceiling limt referred
to in sub-section (1), whichever is
| ess.

Expl anation - For the purposes of
this sub-section and sub-section
(10). -

(i) "group housi ng" neans a

buil ding constructed or to be
constructed with one or norefloors,
each floor <consisting of one or
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nore dwelling units and having
common service facilities;

(ii) "comon service facility"
includes facility 1ike staircase,
bal oney and ver andah.

XXX XXX XXX
5. Transfer of vacant land :-

XXX XXX XXX

(3) In any State to which this Act
applies in the first instance and
in any State which adopts this Act
under d.(1) of Art.252 of the
Constitution, no person hol di ng
vacant |and in excess of the
ceiling limt imediately before
the commencenent~ of this Act shal
transfer any such land ~or part
thereof by ~way of sale, nortgage,
gift, lease or otherwise until he
has ' furnished a statenent under
Sec.6 and a notification regarding
the excess vacant 1and held by him
has been publ i'shed ~under sub-
section (1) of “Sec.10; and any such
transfer nmade/ in- contravention of
this provision /shall be deened to
be null and void.

XXX XXX XXX
10. Acquisition of vacant land in
excess of ceiling Limt.-

XXX XXX XXX
(4) During the period comencing
on the date of publication of the
notification under sub-section (1)
and ending wth the date specified
in the declaration made under sub-
section (3), -

(i) no person shall transfer by
way of sale, nortgage, gift, |ease
or otherw se any excess vacant | and
(i ncl uding any part t her eof)
speci fied in the notification
aforesaid and any such transfer
made in contravention of this
provision shall be deemed to be
null and void; and

(ii) no person shall alter or cause
to be altered the wuse of such
excess vacant | and.

XXX XXX XXX
20. Power to exenpt - (1)
Not wi t hst andi ng anyt hing contai ned
in any of the foregoing provisions
of this Chapter-

(a) where any person holds vacant
land in excess of the ceiling limt
and t he State Gover nnent is
satisfied, either on its own notion
or otherw se, that, having regard
to the Ilocation of such land, the
purpose for which such land is
being or is proposed to be used and
such other relevant factors as the
ci rcunst ances of the case may
require, it is necessary or
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expedient in the public interest so
to do, that GCovernnent nmay, by
order, exenpt, subject to such
conditions, if any, as may be
specified in the order, such vacant
and from the provisions of this
Chapter:

(b) where any person holds vacant
land in excess of the ceiling limt
and the State Covernment, either on
its own notion or otherwise, 1is
satisfied that the application of
the provisions of .~ this Chapter
woul d cause undue hardship to such
person, that Covernnment nay by
order, exenpt, subject. to such
condi tions, if any, as. my be
specified in the order, such vacant
land from the provisions ~of  this
Chapter;

Provided that no order under
this clause shall be nade unless
the reasons for doing so are
recorded in witing.

(2) 1If at any tine the State
CGovernment is satisfied that any of
the conditions subject to which any
exenption under d.(a) or d.(b) of
sub-section (1) is granted is not
conplied with by any person, it
shall be conmpetent for the State
CGovernment to withdraw, by order

such exenption after giving a
reasonabl e opportunity to such
person for naking a representation
agai nst the proposed w t hdrawal and
thereupon the provisions of this
Chapter shall apply accordingly.

21. Excess vacant land not to be
treated as excess in certain cases-
(1) Notwi thstanding anyt hing
contained in any of the foregoing
provi sions of this chapter, where a
person holds any vacant land in
excess of the ceiling limt and
such person declares wthin such
time, in such form and in such
manner as may be prescribed before
the competent authority that such
land is to be wutilized for the
construction of dwelling unit (each
such dwelling wunit having a plinth
area not exceeding eighty square
meters) for the accomodation of
the weaker sections of the society,
in accordance with any schene
approved by such authority as the
State CGover nirent may, by
notification in t he of ficia

Gazette, specify in this behalf,
then, the conpetent authority may,
after making such inquiry as it
deens fit, declare such land not to
be excess land for the purposes of
this chapter and permit such person
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to continue to hold such land for

the aforesaid purpose, subject to

such terms and conditions as nay be

prescribed, including a condition

as to the time limt within which

such bui | di ngs are to be

construct ed.

(2) Were any person contravenes

any of the conditions subject to

whi ch the perm ssion has been

granted under sub-section (1), the

conpet ent aut hority shal I, by

order, and after giving such person

an opportunity of  being heard,

decl are such land to be excess | and

and thereupon all the provisions of

this chapt er shal | apply

accordi ngl y."

The main- question is the neaning of the expression
"“undue hardshi p" in clause (b) of sub-section (1) of Section
20 and the effect of the exenption granted under Section 20
of the Act.

The Urban Land (Ceiling & Regulation) Act, 1976 is
specified in the N nth  Schedule at item No. 132. The
guestion of its constitutional validity does not, therefore,
arise. The decision/in S. Vasudeva is, therefore, related
only to the construction of Section 20(1)(b) to ascertain
its neaning. Both the |[|earned Judges of the Division Bench
have reached the same conclusionin their separate opinions.
Ref erence may be nmade at this stage to that decision. In
that case, the State Governnent granted exenption under
Section 20 of the Act for industrial use of a  granite
factory subject to certain conditions which included a
condition that the land shall not™ be transferred in any
manner without prior permssion  of the GCovernnent. Later,
the State Government permitted sale of the exenpted | and
subj ect to certain condi tions. Thereafter, anot her
application was nade by the owner of the renaining excess
| and for perm ssion to transfer the renaining vacant I'and on
the ground of undue hardshi p, which too was granted subject
to certain conditions. The transaction benefited a close
relative of the Chief Mnister of the State. On these
undi sputed facts, wit petitions were filed, inter alia, for
guashing the orders granting exenption under Section 20 of
the Act and certain consequential reliefs. The questions
whi ch arose for decisions in that case related to the
validity of the perm ssions granted by the State Governnent
for transfer of the exenpted | and. The challenge to validity
of the permssions was also on the ground of nalafides
because of the resulting benefit to a close relative of the
Chief Mnister of the State.

The main judgnent in S Vasudeva is by P.B. Sawant, J.
and N.P. Singh, J. in his concurring opinion agreed with the
concl usion reached by P.B. Sawant, J. The question  of
mal afi des was not considered and the State Government’s
orders were struck down as invalid on the ground that
Section 20(1)(b) does not pernit the State Governnent to
exenpt vacant land in excess of the ceiling limt for the
purpose of its transfer. Sawant, J. held as under: -

"It would be apparent from

clause (a) of sub-section (1) of

the section that wunder it, the

State Governnent s given power to

exenpt the excess vacant |and from

the operation of Chapter 111 only
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i f t he State Gover nnent is
satisfied that having regard to (i)
the location of the land and (ii)
the purpose for which it is being
or is proposed to be used, it is
necessary or expedient in the
public interest to exenpt it. The
par amobunt consi deration is t he
public interest. The exenption
granted under this provision may be
subj ect to certain conditions. But,
it does not appear that it is
obligatory to i mpose such
conditions. Not in at necessary to
record reasons when exenption is
granted under this clause".

"The power to exenpt such | and
under cl ause (b) of sub-section (1)
can be exercised by the State
Government, if it is satisfied that
the —application of © Chapter I1I1
woul d cause undue hardship to the
| and- hol der. The exenpti on way be
granted under this clause subject
to such conditions, if any, as may
be specified in the order. But,
unli ke under ' clause (a), thereis
no obligation ' to prescribe the
conditions. The perm ssion given
under this clause, however, has to
be supported by reasons to be
recorded in witing".

"Sub-section (2) of the
section enables the Government to
wi t hdraw the exenption granted
ei ther under clause (a) or (b), if
is satisfied that any of the
conditions subject to which the
exenption is given, is not conplied
with. Clauses (a) and (b) of sub-
section (1) dead with sub-section
(2) make it cl ear t hat the
exenption may either be conditiona
or absol ut e. Wher e it is
conditional, it nmay be wthdrawn,
if any of the conditions are not
conplied wth. The very fact,
however, that the |legislature has
cont enpl at ed i mposition of
conditions on exenptions granted
under both the clauses, shows that
the purpose of the exenption under
ei ther of the clauses cannot be the
transfer of the land. The exenption
under clause (a) is obviously for
the land being put to a particular
use which wuse is also necessary or
expedient in the pubic interest,
whi | e exenmption under clause (b) is
for relieving the person concerned
fromany undue hardship which may
be caused to himpersonally, by the
wi t hdrawal of the excess land from
his possession probable such as
when the person my require the
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land for the expansion of the use
to which he has already put it,
such as his growing business or
activities or to acconmdate his
gr owi ng famly. The cl ause
unfortunately is conpletely silent
on what it intends to convey by the
expression "undue hardship".

(paras 31, 32 and 33)

"The exam nati on of t he
aforesaid relevant provisions of
the Act shows a clear intention of
the legislature and revel s a
definite schene. It has to be
adnmtted that the provisions of the
Act as are drafted have not
succeeded in translating innto words
the cl ear i ntention of the
| egi slature and to that extent the
Act is~ an inelegant and confused
pi ece of ~drafting. However, since
t he i ntention is cl ear, a
har moni ous reading of all t he
provi sions consi stent with that
intention is necessary to interpret
and understand /each of the said
provisions. The intention of the
| egi slature is to acquire al
vacant | and in excess of~ the
ceiling limt prescribed by the Act
and the mmin purpose of the Act, as
stated earlier, is t hree-fol d,
viz., (i) to prevent concentration
of the urban land in the bands of a
few persons and to pr event
specul ation and profiteering
therein; (ii) to distribute the
urban land equitably and (iii) to
regul ate t he construction of
bui | di ngs on the urban | ands.
Consistent with these objectives,
the Act provides for acquisition of
all urban vacant |and in excess of
the ceiling limt and prohibits its
transfer in any form absolutely.
Al that the Act permits in the
case of such excess vacant land is
ei ther express exenption from the
operation of Sections 3 to 19 of
Chapter IIl of the Act by the State
CGovernment under Section 20 or non-
declaration of such land as an
excess vacant | and by t he
conpetent authority wunder Section
21 or the retention of such |[|and
with the | andhol der to be pernitted
by the conpetent authority under
Section 22 of the Act".

"The effect of exenption of
the land from the provisions of
Sections 3 to 19 or of the non-
declaration of the land as excess
land or of the retention of the
land with the | andhol der under
Section 20, 21 and 22 respectively,
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is not to pernmt the |andholder to
deal with it as he likes including

to transfer it. In fact, the
exenption, the non-declaration and
the retention permtted, is on
certain condi tions whi ch are

required to be prescribed by the
State Governnent or the conpetent
authority as the case may be. |If
those conditions are not conplied
with or are contravened, the State
Gover nnent or t he conpet ent
authority is gi ven power to
wi thdraw the exenption or to
declare the land as excess. This
power given to the State CGovernnent
and the conpetent authority itself
negatives either ~power to permt
the /transfer or the right to
transfer. What is nore, Chapter |V
whi ch _alone nakes provisions for
transfer and use of urban property,
makes provision for ~transfer of
vacant | and within the ceiling
[imt subj ect to certain
condi tions. It al so makes
provisions for the transfer of the
land in excess of the ceiling limt
with a building thereon or with a
portion of such building. 1t makes,
however, no provision for transfer
of land in excess of the ceiling
[imt without a building or a
portion of a building thereon.” That
is consistent with the —object of
the Act since the Act  does not
contenpl ate transfer of the vacant
land in excess of the 'ceiling
limt. It only provi des f or
exenption of such land from being
acquired and vested in the State
CGovernment or for non-declaration
of it as an excess land or for the
retention of the same wth the
holder and that too subject to
certain conditions which may be
prescribed, as stated earlier
(paras 46 and 47)

"The first guestion t hat
arises is whether the provisions of
Section 20(1)(b) pernit the State
CGovernment to pernmit the sale of
the excess vacant land to a third
party. According to us, the answer
has to be in the negative for
reasons nore than one.

"In the first instance, the
central object of the Act, as is
evident both fromthe preanble as
well as the statenent of objects
and reasons, is to acquire vacant
land in excess of the ceiling area
and to prevent specul ation and
profiteering in the sane and also
to distribute the land equitable to
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subserve the common good. It s,
therefore, per se against the said
object to permt the sale of the
excess vacant land for whatever
reasons, i ncl udi ng t he undue
hardshi p of the |landholder. To
construe the provision of Section
20(1)(b) so as to read in themthe
conferment of such power on the
State Gover nnent for what ever
reasons, is to distort and defeat
the whol e pur pose of the
| egislation. Further neither the
pl ai n | anguage of the clause nor
its context and intendnent rmerit
such constructi on. Secti on 20
itself is titled "Power to exenpt”.
The  power given to the State
Governnments under the section is
only to exenpt certain excess
vacant lands fromthe operation of
the provisions of Sections 3 to 19
of Chapter 11, note of which
refers to the subject of transfer
or restrictions on transfer. Those
provi si ons rel ate to t he
cal cul ati on, decl ar at i on,
acquisition and vasting of  the
excess vacant ‘land. It is Chapter
IV relates to the transfers of
vacant lands and the restrictions
thereon. Further, fromthe schene
of the Act, it is evident that the
transfers of the vacant |and were
to be regulated by the specific
provisions made init. They were
not to be left to be governed by
the ungui ded di scretion of any
aut hority i ncl udi ng t he State
Government. The specific provisions
for regulating the transfer have
been incorporated in Sections 26 to
28 of the Act. Those provisions
permt transfer of only vacant
lands within the ceiling limt but
wi t hout buildings, and of vacant
lands in excess of the ceiling
[imt but wth buildings thereon
and subject to the conditions laid
down there. |t cannot be suggested
that in defiance of the said
provisions. Section to sanctions
sal es of excess vacant lands with
or without building thereon. Under

Section 20(1) (b), the State
CGovernment can only exenpt such
excess vacant land from being

acquired by it. The Governnent
cannot permt its transfer when the
Act does not even by inplication
authorise it to do so but permts
the transfer subject only to the
conditions prescribed by Section
27. The | egi sl ature cannot be
pr esuned to have prescri bed
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different conditions for transfer
of the same or simlar |ands.
(paras 55 and 56)
"Fourthly, the exenption which
is granted under Section 20(1)(b)
has to be supported by reasons to
be recorded in witing. Thi s
requirenent also contenplates an
exenption which is related to and
pronmpted by the use or better use
of the land. If it is the financia
hardshi p which was under the
contenpl ation of the |egislature,
there was nothing easier than to
nake a reference to the sane in
clause (b) if self and to lay down
guidelines for the inquiry into
such hardship".
(para 59)
"Lastly, if t he ~ power to
exenpt the land for sale is read in
Secti on 20(1) (b) wi'th such
conditions as the State CGovernnent
may choose to place and if either
the State Governnment chooses not to
pl ace any conditions or to place
such conditions as are inconsistent
with the provisions of Sections 29
and 30 , it would create two sets
of | ands - one wher e no
restrictions are applicable to the
construction thereon or only such

restrictions as t he State
CGovernment may choose to inmpose
and t he ot her wher e the

restrictions on constructions as
provided by Sections 29 and 30
woul d be applicabl e".

"It is, therefore, nore than
clear that t he provi si ons of
Section 20(1)(b) do not pernit the
State Governnment to exenpt vacant
land in excess of the ceiling limt
for the purposes of transfer”.

(paras 64 and 65)

s concurring opinion, Singh, J, held as under

"I agree wth brother Sawant,
J. that it is not possible to hold
that State Government can grant
exenption under Section 20(1)(b) of
the Act, to the holder of the
excess vacant land, so that he may
transfer the sane in the w nner be
desires. The object of the Act
being inposition of ceiling on
vacant |and in urban aggl onerations
and for acquisition of such land in
excess of «ceiling limt, wth a
view to prevent the concentration
of urban land in the bands of a few

per sons, specul ati ons and
profiteering therein, will that
object be not defeated if it is
hel d that power under Section

20(1) of the Act can be exercised
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by the State Government to exenpt
the excess vacant lands from the
application of Chapter Il of the
Act, so that the hol der thereof can
transfer such lands ? Sub-section
(1) of Section 20 is in two parts.
The exenption wunder clause (a) of
the said sub-section is to be
granted in the public interest
whereas under cl ause (b) t he
exenption is to be granted taking

into consi derati on the "undue
hardshi p* of the holder of the |and
in excess of the ceiling limt.
Bot h t he expressi ons “public

interest" and "undue hardship" are
conprehensivein nature. But at the

same time, it is not easy even for
courts to say as to whether under
di f flerent ci rcumnst ances t he
exenption was in ~the "public

interest" or was necessary in the
interest of the holder of the |and
because of his "undue hardship".

Under I ndiran condi tions
expression "undue har dshi p" i s
normal |y rel ated to econom ¢

hardshi p. That 'is why fromtinme to
time many hol ders of lands in
excess of the ceiling limt, while
cl ai m ng exenption-under cl ause (b)
put forth their bad econom ¢
condi tion and indebtedness to claim
exenption along wth permission to
sell such excess lands. “1n the
nodern set-up many hol ders of “such
excess |ands havi ng under t aken
comercial or industrial ventures
with the help of the |oans fromthe
Banks and ot her fi nanci al
institutions put the place of
repaynent of such |oans as undue
hardship for claimng exenption
under clause (b) of Section 20(1)
aforesaid. How the holders of
excess | ands having incurred | osses
or having failed to discharge their
debts can claimexenption on the
ground of "undue hardshi p” in such
a situation ? Section 4 while
fixing the ceiling limt, wunder
sub-section (3) takes notes of the
fact that "where in respect of any
vacant land any schene for group
housi ng has been sanctioned by an
authority conpetent in this behalf
i medi ately before the comencenent
of this Act, then, the person
hol di ng such vacant land at such

commencenent shal | be entitled to
continue to hold such land for the
pur pose of group housing." But at

the sanme tine under sub-section (4)
of Section 4 it has been specified
that "if on or after the 17 day of
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February, 1975, but before the
appoi nted day, any person has nade
any transfer by way of sale,
nortgage, gift, |ease or otherw se
(other than a bona fide sale under
a registered deed for valuable
consi deration) of any vacant |and
held by himand situated in such
State to any other person, whether
or not for consideration, then, for
the purposes of <calculating the
extent of wvacant |and held by such

person the land 'so transferred
shal | be taken into account w thout
prej udi ce to the rights or

interests of the transferee in the
land so transferred". Similarly in
Section 5 it has been provided that
"where any person who ‘had held
vacant | and in excess of . the
ceiling lHimt at any  time during
the period comenci ng on the
appoi nted day and ending wth the

conmencemnent  of this Act, has
transferred such land or part
thereof by way of sale, nortgage,
gift, |I|ease or otherw se, the

extent of the lland so transferred
shall al so be taken into account in
cal cul ating the —extent —of  vacant
land held by such person”. Wen
di fferent provisions t ake into
consi deration the | ands al ready
transferred by the holder,” (i)
between the period February 17,
1975 and the appointed day; (ii) as
wel | as bet ween t he peri od
conmenci ng from the appointed day
and ending with the comencenent of
the Act, it should not be easily
inferred that the franers of the
Act desired t hat after the
comencenent  of the Act whi | e
exercising the power of exenption
under Section 20(1)(b) permssion
should be granted to holders of
such excess lands to transfer such
lands to third parties in order to
meet their financial liabilities."
(paras 66 and 67)
“I'f the vacant [|ands which
have vested in the State are also
to be disposed of strictly keeping
in view the spiral and object of
the Act how under Section 20(1)(b)
exenption can be granted to hol ders
of such lands to dispose of such
lands in the manner they like, the
persons they prefer, the price they
dictate, for clearing their debts ?
If it is conceded that indebtedness
amounts to an undue hardshi p. Then
it my cover the debts incurred
even after the comrencenent of the
Act. The ceiling limt has been
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fixed by Section 3 with reference
to the date of the comrencenent of
the Act, but exception can be
granted till such excess | ands vest
in the State Governnment under sub-
section (3) of Section 10, after
publication of the notification, in
terms of the said sub-section

Al'though it was not possible even
for the franmers of the Act to
exhaustively indicate as to what
shall he deenmed to be "undue
hardshi p* wthin the neaning of
Section 20(1)(b) but if would have

been better, if it had been
illustratively -indicated, |eaving
the rest for the courts to decide."

(para 70)

The common conclusion of the two |earned Judges of the
Di vi si on ‘Bench i s as under : -
"For-the reasons given by us

above, we are of the viewthat the

provisions of Section 20(1)(b) of

the Act do not permt the State

Government to/give exenption to the

vacant |and in excess of the

ceiling limt for the purposes of

transferring the sane.

In view of our conclusion as

above, it is not —necessary to go

into the further question, viz., if

the State Government  has such

power, in which circunstances if

can be exerci sed and whet her

financial hardship such —as the

i ndebt edness of the | andhol der is

suf ficient to war r ant such

exenption or not and wth respect

in which date such indebtedness is

to be assessed and in whet nanner

and whether in the present case,

the sai d aspects of the

i ndebt edness were investigated or

properly investigated or not. For

this very reason, we also do not

propose to go into the other

guestion regarding the nmala fides

on the part of the authorities

while granting pernmission to the

firm to sell the land to the

buil ders in question."

(paras 72 and 73)

It is the reconsideration of the decision in S
Vasudeva which is involved in this case. Every |earned
counsel appearing in the case including the | earned Attorney
General contended that the viewtaken in S. Vasudeva is
incorrect and requires reconsideration. For this reason, we
requested Shri A N Jayaram |earned Additional Solicitor
CGeneral to appear as amcus curiae to support the decision
so that every aspect i nvol ved would be raised for
consideration by us. W are thankful to all the |earned
counsel including the amcus curiae for the invaluable
assi stance rendered by each of them

W would first construe Section 20 of the Act to
ascertain its neaning. It is obvious that there being no
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guestion of the constitutional validity of the provision, an
attenpt has to be nmde to ascertain the true neaning of
every part of Section 20. Section 20 contains the power to
exenpt. It has two sub-sections. Sub-section (1) begins with
the non-obstante clause "Notwi thstandi ng anyt hi ng cont ai ned
in any of the foregoing provisions of this Chapter", after
whi ch occur clauses (a) and (b) therein which provide for
exenption, "subject to such conditions, if any, as nmay be
specified in the order"”, of "such vacant land from the
provisions of this Chapter". The non-obstante clause clearly
i ndi cates that Section 20 overrides the foregoing provisions
of Chapter I1Il, that 1is, Sections 3 to 19 of the Act. This
is reaffirmed in clauses (a) and (b) wherein the concl uding
part in each is "GCovernment may, by order, exenpt, subject
to such conditions, if~ any, as may be specified in the
order, such vacant® land from the provisions of this
Chapter". The effect of the non-obstante clause at the
begi nni.ng of sub-section (1) and the concluding words in
clauses (a) (b) undoubtedly is that on exenption being
granted subject to the conditions specified in the order
granting the -exenption, such vacant land is exenpted from
the provisions of Chapter [I1 which contains Sections 3 to
24, in spite of the provisions in Sections 3 to 19. There is
no ambiguity in thi's behalf in sub-section (1). The plain
| anguage of the provision |eaves no roomfor any anbiguity.
Thus, if the logical outcome of the exenption granted
subject to the specified conditions, is to Ilift the
restriction on transfer of the exenpted land, then it has to
be accepted. However, the inposition of conditions attached
to the exenption and the power of wthdrawal of the
exenption under Sub-section (2) is intended to control the
transfer in such cases. It has to be seen whether this plain
construction of Section 20 nust be abandoned on any settled
rul e of construction.

The condition precedent for granting exenption under
clause (a) or clause (b) rmust, however, exist but on the
exenption being granted thereunder, the |ogical consequence
of the exenption as indicated must follow It nust foll ow
that if the restriction on transfer of the vacant l'and in
excess of the ceiling limt is only because of any provision
contained in Chapter IlIl in Sections. 3 to 24, then the
effect of the exenption wunder Section 20 is to lift even
that enbargo. Sub-section (2) gives to the State Gover nnent
power to w thdraw the exenption under clause (a) or clause
(b) of sub-section (1) if it is satisfied inthe nmanner
i ndicated that any of the conditions subject to which the
exenption has been granted is not conplied with: The power
of withdrawal of exenption in sub-section (2) is to ensure
full conmpliance of the conditions subject to . which the
exenption is granted. The restriction on transfer may be
i mposed by such a condition. In that even, the restriction
is by virtue of the condition inposed and not because of any
statutory prohibition in Chapter 111 of the Act.

Section 3 contains the restriction agai nst hol di ng any
and in excess of the ceiling |limt prescribed in Section 4,
"except as otherwise provided in this Act". Section 20 is a
provision in the Act which provides otherwise. It also
begins with a non-obstante clause and, therefore, the
restriction in Section 3 is subject to Section 20. Section 5
relates to transfer of vacant |and in excess of the ceiling
[imt. Sub-section (3) of Section 5 contains the prohibition
agai nst transfer of the excess vacant |and indicating that
any such transfer nake in contravention of the provision
shall be deened to he null and void. For the reason stated,
because of the provision made in Section 20, an order of
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exenption make under Section 20 exenpts the vacant land in

excess of the ceiling limt from this restriction of
transfer because the order of exenption exenpts the excess
vacant land fromthe provisions of Chapter I1l. Chapter |V

containing Sections 25 to 30 relates to "Regulation of
Transfer and Use of Urban Property” and is not attracted to
determ ne the neaning of Section 20 and the consequence of
the exenption granted thereunder to the excess vacant | and.
Section 10 relates to acquisition of vacant |and in excess
of ceiling limt. Sub-section (4) therein prohibits
transfer of any excess vacant land during the period
specified therein. Section 5(3) and Section 10(4) are to be
read together as they relate to restrictions on transfer of
vacant land in excess of the ceiling Iimt. However, both
these provisions ceaseto apply on exenption being granted
to vacant land in excess of the ceiling linit under Section
20 of the Act. The restriction, if any, on transfer of the
exenpt ed excess ~vacant land has now to be examned wth
reference to Section 20 itself,

Clause (a) of sub-section (1) of Section 20 enpowers
the State CGovernnent to -grant~ the exenption of it s
satisfied hiving regard to the relevant factors specified in
the clause that it is necessary or expedient to grant the
exenption is the  "public interest",  subject to the
conditions specified in the order. Cause (a) specifies
certain relevant factors for the purpose of grant of
exenption, nanmely, "location of such land", "the purpose for
whi ch such land is being or is proposed to be used" and such
other relevant factors as the circunstances of the case may
require. Apart fromthe |ocation of the excess vacant |and
and the purpose of its use, regard nust be had to the other
rel evant factors, which is a question of fact in each case.
However, these factors nust indicate that the grant of
exenption under clause (a) is necessary or expedient in the
"public interest”. The expression "public interest”  has a
| egal connotati on. The broad guidelines for grant of
exenption under <clause (a) are enacted in the provision. A
safeguard is provi ded by requiring conditions to be
specified in the order subject to which the exenmption is
granted under clause (a). Even though there is no proviso in
clause (a) of the kind enacted thereafter in clause (b), yet
the absence of such a proviso is inconsequential since the
requirenment of the expressly enacted proviso in clause (b)
isimplicit in the manner of exercise of the power under
clause (a). The requirenent in clause (a) of making an order
having regard to the specified relevant circunstances and
specifying the conditions attached to the exenption, ensures
that the decision is reached for cogent reasons which are
pl aced on record in witing culmnating in the maki ng of the
witten order. There is no scope for the view that exenption
can be granted under «clause (a) by an order specifying the
conditions having regard to the specified relevant factors
wi t hout recording the reasons for doing so in witing. Every
State action nmust satisfy the rule of non-arbitrariness and,
therefore, recording of reasons in witing for granting the
exenption under <clause (a) indicating that it is necessary
or expedient in the public interest so to do, is an
essential requirenent of wvalid exercise of power under
clause (a). This is how clause (a) nust be construed and
under st ood.

We now conme to clause (b) of sub-section (1) of Section
20 to which the decisionin S. Vasudeva directly relates.
The State CGovernnment’s power to grant exenption under clause
(b) depends on its satisfaction "that the application of the
provisions of this Chapter would cause undue hardship to
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such person". The manner of naking the order specifying

conditions to which it is subject, is the sane as in cl ause

(a). In clause (b), a proviso is also enacted as under :-
"Provided that no order under

this clause shall be made unless

the reasons for doing so are

recorded in witing."

The requirenent of this proviso in clause (b) is
implicit in clause (a), as earlier indicated. Since the
expression used in the proviso is "this clause", the express
application of the proviso has to be confined only to cl ause
(b). However, this difference in the two clauses is nerely
of formand not of substance, as already indicated.

The question is whether the expression "undue hardshi p"
to such person, that is, the person who holds vacant land in
excess of the ceiling limt.is a nebulous phrase which
permits an uncharted course for the exercise of the power
under clause (b), or it requires invariably the inposition
of restriction on transfer of the exenpted |land in spite of
the clear ~neaning of Section 20? In S. Vasudeva, in
substance, it —has been held that econom c hardship of the
owner cannot fall within clause (b) to permt grant of
exenption thereunder to relieve the owner fromthat hardship
by granting exenption and permtting transfer of the
exenpted land in any case. The question.is whether such a
construction of the provision is warranted.

In clause (b), the power of the State Governnent to
grant the exenption depends on its ~satisfaction "that the
application of the provisions of this Chapter would cause

undue hardship to such person®: It is obvious that the undue
hardshi p must be a direct consequence of the application of
the provisions in Chapter |1Il which provides for the

restriction on the entitlement to hold any vacant land in
excess of the ceiling linmt prescribed and further prohibits
the transfer of the excess vacant |and which vests in the
State Governnent in the manner provided in Section 10 and
the owner is entitled only to (the anpbunt specified in
Section 11 of the Act. It is clear that the "undue hardship"
caused to the owner nust be the direct consequence of the
provisions contained in Chapter Il __of the Act which
disentitles the owner to hold any vacant |and in excess of
the prescribed ceiling limt and entitles —himonly to the
amount payabl e under Section 11 of the Act. It is also clear
that the expression "undue hardship" indicates that the
extent of hardship nmust be "undue" and -not nmerely any
hardship which is bound to result fromthe application of
the provisions of Chapter 11l of the Act. The direct
consequence of the application of the provisions of Chapter
Il is econom c in nature because of the  conpulsory
acquisition of the excess vacant land in lieu of the anount
payabl e under Section 11, apart from deprivation  of the
benefit of the wuse of the acquired land. In 'such a
situational, even though mere economic |loss could not be
intended to fall within the expression "undue hardship", yet
the expression cannot be construed to exclude every adverse
econom c inpact even if it be so great on that person as to
amount to "undue hardship" to him This would, however, be a
guestion of fact in each case and unless the inpact of
econom ¢ hardship caused to the owner is so great as to
amount to "undue hardship" resulting fromthe application of
the provisions of Chapter Il of the Act, it would not fal

within the anmbit of <clause (b). It appears that the
enactment of the proviso in clause (b) is to enphasis the
requi rement that there must be strong reasons recorded in
witing to justify the satisfaction of the State Governnent
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that the hardshi p caused by the application of the
provi sions of Chapter Il to such person anpbunts to "undue
hardshi p* so that the grant of exenption is judicious, and
in case of a challenge can be judicially tested. Suppose the
owner has to repay bonafide outstanding dues under earlier
decrees of conpetent courts and adnmittedly he has no ot her
neans of satisfying those decrees out of the anpbunt payable
under Section 11. It nay be possible to grant exenption
under clause (b) on the ground of undue hardship to enable
himto satisfy the decrees. This is only illustrative. In
cases of exemption granted under clause (b), the possible
m suse of the exenption can be checked by inposition of
suitable conditions attached to the exenption and the State
Covernment’s power under sub-section (2) to wthdraw the
exenption in case of _breach of any condition is a further
safeguard in this behalf.

Cases falling under clause (b) for grant of exenption
may be ~rare, but it cannot be said that the enactnment of
clause (b) is an exercise in futility which does not permt
grant of " exenption in any case of wundue hardship wth
perm ssion also to transfer. Wether there is undue hardship
of the kind envisaged therein, is a question of fact in each
case. The entire provision is clause (b) has to be given
full effect and in a case falling within the anmbit of clause
(b), the effect of the order of exenption.is to exenpt such
vacant | and from the provisions of Chapter [II1l and,
therefore, also fromthe restriction on transfer of such
and. To hold that ‘any | and exenpt ed under cl ause (b) cannot
be transferred irrespective of ~the conditions of the
exenption is to rewite the provision which enacts that,
subject to the conditions specified in the order of
exenption, such vacant Iland would be exenpt from the
provi sions of Chapter |11, which neans the exenption is also
from provisions prohibiting transfer enacted in Chapter 111.
It is clear that any case which can legitimately fall wthin
clause (b) would be outside the anmbit of clause (a), and
clause (b) is restricted in its application. Wether a case
falls within the anbit of clause (b) is again a question of
fact and if any dispute arises it -will have to be'tested
judicially on the facts of that case. Simlarly, the
validity of the exercise of power of exenption under clause
(b) would also depend on the facts of each case as it would
in respect of clause (a). But that is different fromsaying
that a case of wundue economic hardship to the owner
resulting from the application of the provisions of Chapter
[1l can in no case fall under clause (b) to enpower to State
Government to grant exenption t hereunder  subj ect to
appropriate conditions attached to the order of exenption

The facts of the present case have al so sone rel evance.
In the present case, the restriction against transfer would
operate to the extent of restraining transfer  to the
i ndividual flat owners of their corresponding share in the
| and where a multi-storeyed building for group housing has
been constructed. One of the objects of the enactment is to
pronmpbte group housing with a view to provide housing
accommodation to nore people by pronoting group housing
schenes instead of the sane area of land being utilized to
house | esser nunber of people. A restriction on transfer of
the exenpted |and operating in this manner, depriving the
benefit in a group housing schene to flat owners, does not
pronote the object of the legislation. This too is a
rel evant factor.

It follows from the above di scussion that the
concl usion reached in S. Vasudeva (supra), which directly
relates to Section 20(1)(b) of the Act, is not based on a
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correct construction of Section 20 of the Act. The
application of that conclusion in relation to clause (a) of
sub-section (1) of Section 20 by the Governnent of Karnataka
is not justified even by that decision. The provisions of
Section 20 of the Act and the effect of an exenption granted
under cl ause (a) or clause (b) of sub-section (1) of Section
20, including the incidence of transfer, have to be
understood in the nmanner indicated by us herein. For the
reasons given by us, we regret our inability to concur with
the contrary conclusion reached by the two | earned Judges in
S. Vasudeva. The imnmpugned order to the extent it is contrary
to the view taken by us in this decision, cannot be uphel d.

We nmay, however, add that in a case where a dispute
arises the validity of an exenption granted under Section 20
of the Act would depend on  the existence of justifiable
reasons recorded in witing for granting the exenption with
the conditions attached'to it. This decision is not to be
construed as pronouncing on the validity of exenption and
the permission to transfer, if any, even in this case,
which, if di sputed, would have to be exam ned and
adj udi cated separately.

Consequently, the wit petition is decided in the above
manner. No costs.




