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ACT:

Code of Civil Procedure (Act 5 of 1908), 0. 1, r. 10(1) and
(2)--Scope of.

Indian Limtation Act (9 of 1908), s.” 22 and Art. 132-
Addition of parties-Suit when deemed to be filed--Suit for
forecl osure-Period of Limitation-Indian Act extended to Part
B State-Period of linmitation abridged by Indian Act-Law of
[imtation applicable:

HEADNOTE

The appellant executed a nortgage in 1934 in favour of the
proprietrix of a firmin the State of Hyderabad. The
nortgage anount becanme due in 1943. The first respondent,
who was the daughter’s son of the nobrtgagee, claimng to be
her adopted son. filed a suit for foreclosure of the
nortgage, in 1954, after the death of the nortgagee. The
trial Court disnmissed the suit on the ground that the adop-
tion was not established. The first respondent appealed to
the High Court and, pending the appeal, applied for ~adding
his natural nmother as a co-plaintiff and her two sisters  as
defendants as they were not willing to join as plaintiffs,
and sought consequential anendnents in the plaint. ~The High
Court granted the application under 0. 1, r.  10(1), GCivi
Procedure Code, on 4th Novenber, 1958 and (thereafter,
di sposed of the appeal by passing a prelimnary decree for
foreclosure in favour of the added parties. The Hi gh /Court
did not go into the question of adoption but disnissed the
first respondent’s suit.

HELD: (Per Sarkar, CJ.): The order adding parties
cannot be supported under either sub-r.(1) of sub-r. (2) of
0. 1, r. 10. Sub-r. (1) provided for addition of plaintiffs
and could not therefore justify the addition of defendants.
In the case of addition of parties under sub-r. (2), the
provisions of s. 22 of the Linitation Act admittedly apply
and wunder it in the present case, a suit by the added
parties, on the date they were added, would have been
barred. It woul d have been futile, therefore, to make an
order under sub-r. (2). [190 G H 191 D E]

Ravji v. Mahadev’'s case (lI.L.R 22 Bom 672) doubted. There
is no reason to think that s. 22 of the Linmtation Act does
not apply to O1, r. 10, sub-r. (1). [191 G




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

A person suing as the proprietor of a firmdoes not sue in a
representative capacity. He sues in his personal capacity.
[192 E-F]

Per Midhol kar and Bachawat JJ: The Hi gh Court bad power to
join the co--plaintiff under 0. 1, r. 10(1) and to join her
sisters as defendants wunder 0. 1, r. (2), and to allow
onsequential anmendnments of the plaint under 0. VI, r. 17,
but, as regards the added parties, by reason of s. 22(1) of
the Indian Limtation Act, 1908. the suit must be regarded
as instituted on the date on which they were added and was
therefore barred by limtation. [197

In 1951, the Hyderabad Limtation Act was repealed and the
Indian Limtation Act was extended to the State. The Indian
Act abridged the period of limtation for the enforcenent of
t he nortgage,

189

but did not inpair or take away any vested right.
Therefore, on the date of the institution of the suit, the
law of limtation applicable was the Indian Act. [194 E-F]
The respondent, as the original plaintiff, sued in his own
right and on his own behalf. Therefore, the parties added
must be regarded as a new plaintiff and new defendant
respectively. Section 22 of the Limtation Act in express
terns applies whenever a new plaintiff or a new defendant is
substituted under 0. 1, r. 10(1) or (2). The effect of the
section is that the suit nust be deened to have been
instituted by the new plaintiff whenhe was nmade a party.
[196 E-QG

Ravji v. Mahadev, (1897) |I.L.R 22 Bom 672, disapproved.
Since the suit in the instant case was for foreclosure only
it was governed by Art. 132 of the Limtation Act and nust
be regarded as instituted in Novenber 1958, beyond 12 years
fromthe date when the nortgage noney was due. [195 (]
Vasudeva Mudaliar v. K S. Shriniwas Pillai |I.L.R 34 |.A
186, applied.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil ‘Appeal No. 1046 of 1963.
Appeal from the judgnent and decree dated November 17, 1959
of the Bonbay H gh Court in First Appeal No. 484 of 1957
from Origi nal Decree.

S. T. Desai, and J. B. Dadachanji, for the appellant.

Sarjoo Prasad, B. P. Singh and Naunit Lal, for respondents
Nos. 1 and 2.

Ganpat Rai, for respondent No. 4.

SARKAR, C. J. delivered a separate Opinion. The Judgnent of
MUDHOLKAR and BACHAWAT JJ. was delivered by BACHAWAT, J.
Sarkar C.J. This appeal arises but of a suit filed by the
respondent Vijay Kumar agai nst the appellant on February 9,
1954 to enforce a nortgage. The plaint stated that the
appel l ant executed the nortgage on Decenber 13, 1934 in
favour of Tarabai, the proprietor of the firmof Narayandas
Chunilal, and that the anmount secured on it became due  on
December 13, 1943. Vijay Kumar clained that he was adopted
by Tarabai on July 16, 1948 as a son to her deceased husband
Motilal Hirakhanwal a and becane entitled to enforce the

nortgage as her sole heir on her death on April 23, 1952.
After setting out the particulars of the nortgage, Vijay
Kumar asked for a decree for foreclosure. In his witten

statenment the appellant admtted the nortgage but denied
that Vijay Kumar had been adopted by Tarabai and stated that
she had died leaving as her heirs three daught er s,
Raj kumari, Prenkumari and Mahabal kurmari, the mother of Vijay
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Kumar Besides denying Vijay Kumar’'s right to enforce the
nortgage. the appellant took various other defenses to the
action to which it is unnecessary for the purpose of this
appeal to refer.

190

The | earned District Judge who heard the suit, held that the
adoption of Vijay Kumar had not been established and on that
ground alone he dismissed it, having rejected the other
defenses raised by the appellant. Vijay Kumar appeal ed
against that judgment to the Hi gh Court of Hyderabad but
that appeal was, on a subsequent reorganisation of States,
transferred to the H gh Court of Bonbay. Thereafter on
Novermber 3, 1958, Vijay Kumar nmde an application in the
appeal for an order addi ng his nother Mhabal kumari as a co-

plaintiff with himas she was willing to be so added, and
her sisters Raj kumari-~and Prenkumari "who were not avail able
for joining in the suit-as plaintiffs", as defendants. He

al so sought permi'ssion to add a new paragraph to the plaint,
in which after reiterating his right to enforce the nortgage
as the adopted son of Mdtilal and Tarabai, he stated. "“In
case, however, the plaintiff's adoption is held not to be
proved or not to be valid, the estate of Mtilal and Taraba

H rakhanwal a and of ‘Ms Narayandas Chunilal will vest in
Tarabai’s three daughters, viz., Rajkumari, Prenkumari and
Mahabal kumari". The prayers in the plaint were also sought

to be anmended by asking that the decree sought nmnight be
passed in favour of Vijaykumar and Mahabal kumari .

The appel | ant opposed this application but it was allowed by
the H gh Court. The records of the appeal were, thereafter,
reconstituted by adding Mahabal kumari as an- appellant and
Raj kumari and Prenkumari as respondents and anending the
plaint a,. sought. Prenkumari filed a witten statenent
denyi ng the adoption of Vijay Kumar and his right to enforce
the nortgage. Rajkumari never appeared in the proceedings
arising out of the suit. The appeal was thereafter heard by
the Hi gh Court and allowed. The High Court refused to go
into the question of adoption and passed a prelimnary
nort gage decree for foreclosure in favour of WMahabal kumari,
Raj kumari and Prenkumari and further directed that the suit
as brought by Vijay Kumar would stand dismissed. The
present appeal has been brought by the original  defendant
agai nst this judgnent of the H gh Court under a certificate
granted by it.

I think that M. S. T. Desai for the appellant was right
when he said that the order adding parties could not be
supported. The Hi gh Court purported to nake the order under
sub-r. (1) of 0. 1, r. (10) of the Code of Civil ~Procedure.
W were not called upon by counsel to consider any other
provi si on. That sub-rule, however, cannot justify the
order, for it only permts addition of a plaintiff and does
not provide for the additi on of a defendant while the ' order
directs addition of both a plaintiff and two defendants.
Was it then properly nade in solar as it added a plaintiff ?
I do not think so. The addition of Mhabal kumari “as a
plaintiff could not be nmade under the sub-rule unless it was
necessary for the deternination of the real matter in
di spute. Now, adding her

191

as a plaintiff would have avail ed nothing unl ess Rajkumar
and Prenkumari were al so added as defendants, and that could
not be done under the sub-rule. No decree could have been
passed in her favour alone if the case of adoption failed,
for she would then be entitled to the nortgagee’s right
along with her sisters. The addition of Mhabal kumari as
plaintiff only would have been futile; it would not have
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hel ped in the decision of any matter in dispute.

Now, sub-r. (2) of 0. 1, r. (10) permits the addition of
both plaintiffs and defendants in certain circunstances.
The order however was not sought to be justified under that
provision and there was good reason for it. It was
conceded-and in nmy opinion rightly-that in view of s. 22 of
the Limtation Act. the suit as regards the parties added
under this sub-rule had to be deemed to have been instituted
when they were added. This was al so the view expressed by
the High Court. MNowit is not in dispute that a suit filed
on the date when the three sisters were added, to enforce
the nmortgage woul d have been barred. We may add that there
is authority for the wview that even the addition of
defendants alone nmay attract the bar of Ilimtation: see
Randoyal v. Junnenjoy(1). Guravayya v. Dattairayaa(2). I
think that the addition of Rajkumari and Prenkumari as
defendants was of the kind considered in these cases.
Therefore, it would  have been futile to add any of the
parties under this sub-rule. In view of the bar of
[imtation,~ such addition would not have resulted in any
decree being passed and, therefore, the addition should not
have been ordered. | am however, not to be understood as
hol ding that apart fromthe difficulty created by s. 22 the
order could have been properly passed under the sub-rule. |
have the gravest doubts if it could. It is unnecessary to
di scuss the matter further

The High Court, relying on Ravji v. Mahadev, (3) expressed
the view that when a party is added under sub-r. (1) of O.
1, r. (10), s. 22 of the Limtation Act does not apply and
no bar of limtation arises. ~No other reason was given by
the H gh Court or suggested by counsel in this Court to
avoid the bar of limtation inposed by s. 22 |If  the bar
operated, no addition of parties could, of course, be nade.
As | am of opinion that the order could not be justified by
the ternms of that sub-rule, it is not really, necessary for
me to consider this question of limtation. | w sh  however
to observe that, as at present advised, | amnot at ‘all sure
that s. 22 does not apply to an addition of parties / under
sub-r. (1) of r. (10) of 0. 1. Thereis no principle to
support such a view. Nor do | think that Ravji's ~case(1l)
clearly expresses it. Al that is held--and that too in the
judgnment of one of the | earned Judges only-was that when in
a suit by a benam dar the real owner is

(1) (1887) I.L.R 14 Cal. 791.

(2) (1904) |.L.E. 28 Bom 11.

(3) (1898) 1.1.R 22 Bom 672.

192

added, it was really the original suit that was continued.
Qoviously, the |earned Judge thought that he was dealing
with a case where there was no real addition of parties. It
would seem that is not the case where an order under the
sub-rule is nade. That woul d be a case like that @ of a

correction of a misdescription of a party for which a resort
to the sub-rule would not be necessary: Purshotam Uredbhai &
Co. v. Manilal & Sons.(1). Then again Ravji’'s case(l) does
not seemto have been approved in | ater Bonbay cases: see
e.g. Krishnaji, v. Hanmaraddi (2). Further Ravi's case(1)
woul d not support the order in hand if ny reading of it s
correct. The present is not a case of a continuation of the
Oiginal suit. Here parties were added to press their own
rights which are in conflict with and antagonistic to those
which were being pressed in the suit as originally framed.
I do not consider it necessary to pursue this matter further
on the present occasion

It was then said that in the present case there was no sub-
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stantial addition of parties as the original suit was in the
capacity of a proprietor of the firmof Narayandas Chunila
and all that was done was to add persons who might be the
real proprietors. This was said in order to get out of the
bar of limtation by showing that it was the original suit
that was continued in spite of the addition of parties.
There seens to be authority for the view that when a suit is
filed in a representative capacity, if it turns out to) be
doubt ful whether that capacity existed or had continued, the
proper representative or the owner, as the case nmay be,
m ght be added even after the date when the suit would be
barr ed. I wll assume that these cases lay dowmn the |aw
correctly, but they do not, in nmy view, afford any
assistance in the present case. First, a suit by a person
claimng to be the sole ower of the properties of a
business carried on-in a firmname, as Vijay Kumar’'s suit
was, s not a suit in a representative capacity; he
represents no one but himself. Afirmis not a legal entity
whi ch coul'd or had to be represented by any one else. As is
wel | known, a firmnmeans only the partners taken together
There is no such thing as the capacity of a proprietor of a
firm the capacity of a proprietor of a firmis only the
proprietor’s individual capacity. Secondly, no authority
has been brought to our notice which shows that if parties
are added with a claimwhich is antagonistic to the claimof
the original plaintiff in the suit, as has happened here,
that would still be a case where the original suit should be
deened to have been conti nued.

It may be that if the suit had initially been filed in the
form in which it stood after the amendnent, it would have
been a good suit, as to which however | do not say  anything

on the present occasion. |If it were so, that would have
been under the other

(1) [1961] I S.C R 982. (2) (1898) I.L.R 22 Bom 672.
(3) (1963)1.L.R 58 Bom 536.

193

provisions of the Code permtting joinder of parties and
perhaps also of causes of action when instituting a /suit,
none of which was or could be pressed for our consideration
These provisions are "nmerely perm ssive and relate to what
the plaintiff mght do if heis so mnded': Sri Mhant
Prayaga Doss v. The Board of Commissioners for Hindu
Rel i gi ous Endownents, Madras. (1) That is not the case  where
addition of parties is sought under 0. 1, r. (10),  sub-rr
(1) and (2); such additions can only be ~made under the
provi sions of these sub-rules only.

For these reasons, | think that the order adding parties is
i nsupportable. |If that order goes, as it should, the decree
which is in favour of the added parties cannot stand, for
they are then strangers to the suit. As there is no decree
in favour of Vijay Kumar and as in fact the suit considered
as brought by him has been dismssed by both the ‘courts
bel ow-by the H gh Court with the tacit approval -and there is
no appeal by him this appeal nust be allowed. In this view
of the matter, | do not feel called upon to deal wth the
ot her grounds advanced by M. Desai

I  would allow the appeal and set aside the judgnment of the
H gh Court and restore that of the trial Court. The
appel lant will not get the costs in any of the courts bel ow
or this Court.

Bachawat, J. On Decenber 13, 1934 the appell ant executed a
nortgage in favour of one Tarabai, w dow of Moti | al
Har akhanwal a. Tarabai had three daughters, Mahabal kumari,
Raj kumari and Prenkumari. On July 16, 1948, Tarabai is said
to have adopted Vijay Kumar as a son to her deceased
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husband. Vijay Kumar is the natural son of Mababal kunari
On April 23. 1952, Tarabai died. On February 10, 1954,
Vijya Kumar clainmng to be the adopted son and heir of
Tarabai, instituted a suit for foreclosure of the nortgage
executed in her favour. The appellant contested the suit.
On Decenmber 30, 1955, the District Judge, Aur angabad
dismssed the suit, holding that Vijay Kumar was not the
adopted son and heir of Tarabai. Vijav Kumar preferred an
appeal to the former Hi gh Court of Hyderabad. After the
reorgani sati on of States, the appeal was transferred to the
Bonbay Hi gh Court. On an application made by Vijay Kumar on
Novermber 3, 1958, the High Court on November 4, 1958 made an
order for addition of Mahabal kumari as plaintiff and
Raj kumari and Prenkumari as defendants to the suit and for
consequential anendrments of the plaint. After the addition
of the parties, the appeal came up for final disposal before
the H gh Court. At the hearing of the appeal, t he
respondents submtted that the question whether Vijay Kunmar
was the adopted son of Tarabai should not be decided in this
litigation ~and a decree should be passed in favour of the
added parties on the footing that they were the heirs of
Tarabai. The H gh Court accepted this subm ssion, set aside
the finding of thetrial Court on the question of the
adopti on of

(1) 1927 I.T.R 50 Mad. 41.

194

Vijay Kumar, dismissed the suit as~ brought by him and
directed the trial  Court to pass the wusual prelininary
decree in favour of Mhabal kumari, Raj kumari and. Prenkumari .
The Hi gh Court held that the nortgage nmoney fell due on
February 9, 1943 and the suit being instituted wthin 12
years from this date, was not barred by Ilimtation. The
appel l ant now appeals to this Court on a certificate granted
by the Hi gh Court. The nmain question in this appeal is
whet her the cl ai m of Mahabal kumari, Raj kumari and Prenkumari
to enforce the nortgage is barred by limtation

The nortgage deed dated Decenber 13, 1934 provided that the
nortgage noney would be payable in annual installnents
within a period of nine Fasli years, and in the event of
non- paynent of five installnments, the nortgagee would be
entitled to recover the entire nortgage noney. The
appellant did not pay any of the installnents. The Hi gh
Court rightly held that the deed gave the nortgagee an
option to enforce the nortgage in the event of non-paynent
of five instalnents. It was open to the nortgagee not to
exercise this option. As the nortgagee did not exercise the
option, the nmortgage noney fell due on the expiry of nine
years, that is to say, on February 9, 1943, and l|imtation
comenced to run fromthis date

On  Decenber 13, 1934 when the nortgage was executed and on
February 9, 1943 when the nortgage noney fell <due, the
Hyderabad Limtation Act was in force. By art. 133 of the
Hyderabad Linmitation Act, the period of Iimtation for a
suit by a nortgagee for foreclosure was thirty years  from
the date when the noney secured by the nortgage becane due.
But as fromApril 1, 1951, the Hyderabad Limtation Act was
repeal ed and the Indian Linitation Act, 1908 was extended to
the State of Hyderabad by the Part-B States (Laws) Act (Act
[11  of 1951), Prima facie, the Indian Limtation Act, 1908
which was in force on the date of the institution of the
suit was the law of limtation applicable to the suit. On
behal f of the respondents, it was argued that by reason of
the provisotos. 6 of the Part-B States (Laws) Act, 1951
art. 133 of the Hyderabad Limitation Act continued to apply
to the suit. There is no substance in this contention. The
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respondents had no vested right in the | aw of procedure for
enforcenent of the nortgage. They did not acquire under
art. 133 of the Hyderabad Linmtation Act any right or
privilege as contenplated by the proviso tos. 6 of the
Part-B States (Laws) Act, 1951. No doubt, art. 132 of the
I ndi an Limtation Act, 1908 abridged the peri od of
limtation for the enforcenent of the nortgage. But this
abridgment did not inpair or take away any vested right.
Section 30 of the Indian Linmtation Act, 1908 inserted by
the Part-B States (Laws) Act, 1951 made suitable provision
safeguarding vested rights in cases where the peri od
prescri bed was shorter than that prescribed by the
corresponding law previously in force in the Part-B State.
195
It was argued on behal f of the respondents that art. 147 of
the Indian Limtation Act applied to the suit. W are
unable to accept this contention. In Vasudeva Midaliar v.
K. S Shriniwas Pillai,(1l) the Privy Council held that Art.
147 applied only to an English nortgage as defined in the
Transfer ' of Property Act before its anendrment in 1929, as,
in respect of such a nortgage only, the nortgagee could sue
for "foreclosure or sale." That decision has never been
guesti oned and we see no ground for differing fromit. The
deed dated Decenber 13, 1934 created an anomal ous nortgage
and conferred a’ right of foreclosure only wupon the
nort gagee. The nortgagee had no right to sue for sale in
the alternative. The present suit was for foreclosure only,
and was governed by art. 132 and not art. 147. The suit
would be barred by limtationif it were instituted on
November 4, 1958 when WMahabal kumari , Raj kumar i and
Prenkumari were added as parties to the suit. The question
is whether the suit should be regarded as having been
instituted on Novenber 4, 1958 having regard to s. 22(1) of
the Indian Limtation Act, 1908. Section 22(1) reads:
"Where, after the institution of a suit, a new
plaintiff or defendant is substituted or
added, the suit shall, as regards 'him be
deened to have been instituted when he was so
nade a party."
Admittedly, the name of the original plaintiffis not a ms-
description of the nanes of Tarabai’s daughters. This is
also not a case where a wong defendant has been sued as
representing the estate of a deceased per son and
subsequent |y the real representative is added as a
def endant . Nor is this a case where a wong plaintiff has
sued in a representative capacity and the person whom he
i ntended to represent was subsequently added as a plaintiff.
This is a case where the original plaintiff sued in his_ own
right and on his own behalf. No doubt, Vijay Kumar cl ai ned
the right to enforce the nortgage as the | egal representa-
tive of Tarabai. But he made this claimon his own behalf
and not as representing the daughters of Tar abai
Mahabal kumari  nust be regarded as a new plaintiff and
Raj kumari and Prenkumari must be regarded as new defendents
and by reason of s. 22(1) the suit nust as regards them be
deened to have been instituted when they were nade parti es.
In Moyappa Chetty v. Supramanian Chetty(2), the Privy
Council had occasion to consider the sinilar provisions of
s. 22 of the Straits Settlements Ordi nance No. 6 of 1896,
whi ch read
"When, after the institution of a suit, a new
plaintiff or
defendant is substituted or added, the suit
shal | as
(1) L.R34 1.A 186
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regards himbe deened to have been instituted
when he was so made a party..."
Const r ui ng this section, Lord Parker of
WAaddi ngt on observed:
"Their Lordships are of opinion that s. 22
contenpl at es cases in which a suit is
defective by reason of the person or one of
the persons in whomthe right of suit 1is
vested not being before the Court. Secti on
133 of the Civil Procedure Code provides
agai nst the defence of a suit on this ground
and enables the proper party to be added or
substituted. If Ais the right person to sue,
it would beclearly wong to allow him for
the sake of avoiding the Limtation O dinance,
to take advantage of a suit i mproperly
instituted by B."
Simlarly, in this case the daughters of Tarabai cannot, for
the purpose of avoiding the Linitation Act, take advantage
of the suit inproperly instituted by Vijay Kumar
In Subodini Devi v. Cumar Ganoda Kant Roy, Bahadur (1), the
Cal cutta Hi gh Court held that there was a difference between
substituting a new person as plaintiff under s. 27 of the
Code of CGivil Procedure, 1882 and the addition of a new
person as defendant under s. 32 of the Code and that the
change of parties as plaintiffs did not affect the question
of limtation. This decision was followed by Parsons, J. in
Ravji v. Mahadev(2). But the learned Judges deciding those
cases did not refer tos. 22 of the Indian Limtation Act,
1877 and they a,’)pear to have conpletely overlooked that
section. Section 22 nales no distinction between sub-r. (1)
and sub-r. (2) of 0. 1, r. 10. The section in express ternms
applies whenever a new plaintiff or a new defendant is
substituted after the institution of a suit.
The Court has power to add a new plaintiff at any stage of
the suit, and in the absence of ‘a statutory provision |ike
s. 22 the suit would be regarded as havi ng been comenced by
the new plaintiff at the tinme when it was first instituted.
But the policy of s. 22 is to prevent this result, and the
effect of the section is that the suit nust be regarded as
havi ng been instituted by the new plaintiff when he is made
a party, see Ransebuk v. Ranlall Koondoo(3). The rigorous
of this law has been nmitigated by the proviso to s. 21 (1)
of the Indian Limtation Act, 1963, which enables the Court
on being satisfied that the omission to include a new
plaintiff or a new defendant was due to a mistake nade in
good faith, to direct that the suit as regards / such
plaintiff or defendant shall be deened to have been
instituted on any earlier date. Unfortunately, the  proviso
to s. 21(1) of the Indian Limtation Act, 1963 'has no
application to this case, and we have no
(1) (1887) 1.J,.R 14 cal. 400.
(2) (1897) I.L.R
(3) (1881) I.T,.R 6 CAL. 815, 823-824.
197
power to direct that the suit should be deened to have
instituted On a date earlier than Novenber 4, 1958.
It follows that as regards Mahabal kumari, Rajkumari and
Prenkumari the suit nust be regarded as instituted on
Novermber 4, 1958. As far as they are concerned, the suit is
barred by lintation and no decree can be passed in their
favour. The decree passed by the H gh Court in their favour
cannot be sustai ned and nmust be set aside.
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We think that the Hi gh Court had power to join Mahabal kunari
as a party plaintiff under 0. 1, r. 10 of the Code of Civi
Procedure and to join Rajkumari and Prenkumari as defendants
under 0. 1, r. 10(2) and to allow consequential amendments
of the plaint under 0. 6, r. 17. But having regard to the
bar of Jlimtation, the added parties are not entitled to
obtain any relief.

So far as Vijay Kumar is concerned, the suit as brought by
hi mwas di sm ssed by the High Court. There is no appeal by
hi m On his behalf, it was not contended that we should
exercise in his favour our powers under 0. 41, r. 33 of the
Code of Civil Procedure, or that we should set aside the
decree of dismissal of the suit against himand remand the
case to the H gh Court for decision of the question whether
he is the adopted son-and heir of Tarabai. Even if such
prayer were made, on the facts of this case we would not be
inclined to exercise our powers under 0. 41, r. 33 and to
set aside the decree of the High Court as to the dismssa
of the ! sui't agai nst him

In the result, the appeal is allowed, the decree passed by
the H gh  Court in favour of respondents Nos. 2,3 and 4,

Mahabal kurmari, Raj kumari and Prenkunmari, is set aside and
the decree of the -trial Court dismssing the suit is
rest ored. The suit is disn ssed. We. direct that the
parties will pay and bear their own costs in this Court and

in the Courts bel ow.
Appeal al | owed.
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