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CASE NO. :
Appeal (civil) 5865 of 2007

PETI TI ONER
UNION OF | NDI A & ANR.

RESPONDENT:
NARENDRA S| NGH

DATE OF JUDGVENT: 13/12/2007

BENCH
C. K. THAKKER & J. M PANCHAL

JUDGVENT:

JUDGMENT

ARI SI NG QJT OF SPECI AL LEAVE PETITION (C NO. 2041 CF 2005
C. K THAKKER, J.

1. Leave granted.

2. The present appeal is directed against
the order dated May 12, 2000 passed by the
Central Adm nistrative Tribunal, Jabal pur, Canp
I ndore (\021Tri bunal\ 022 for short) in Oligina
Application No. 76 of 1997 and confirned by the
Di vi si on Bench of H gh Court of Madhya Pradesh,
Jabal pur (1 ndore Bench) on August 26, 2004 in
Wit Petition No. 1329 of 2000.

3. Brief facts of the case are that the
respondent herein was working as Accountant in
the Ofice of the Accountant General, Madhya
Pradesh, Branch O fice, Bhopal. By an order
dated January 1, 1990, he was nistakenly
promot ed as Seni or Account ant (Functi onal).
After about four years, the Departnent realized
that the pronotion given to the respondent was
erroneous and he was not eligible to be
promoted. The m stake was, therefore, sought
to be corrected. A notice under Rule 31-A of
the Fundamental Rules, 1922 was issued to the
respondent informng himthat he coul d not have
been pronoted as Seni or Accountant as he had
not passed Departnmental Exam nation of
Accountants as required by law. He was, hence,
asked to show cause why the pronotion given to
hi m erroneously should not be cancelled. By a
reply dated February 16, 1994, the respondent
contended that he was eligible and qualified
for getting pronotion and accordingly he was
pronmoted. He al so asserted that he was
perform ng his functions and discharging his
duties efficiently and there was no occasion to
revert him According to him there was no need
to clear Departnental Exam nation for
Accountants and the notice was required to be
di schar ged.

4. After considering the reply submtted
by the respondent, the Principal Accountant
CGeneral, vide his order dated March 29, 1994,
cancelled the pronotion. The respondent
chal | enged the cancellation of pronotion by
filing Original Application No. 275 of 1994 in
the Tribunal. The Tribunal, on March 12, 1996,
all owed the petition and directed the
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Aut horities to reconsider the case of the

respondent.

5. In conpliance with the order passed by
the Tribunal, the appellant considered the case

of the respondent and rejected his prayer.
Accordingly, by an order dated June 24, 1996,

the pronotion was cancel | ed.

6. The respondent again chall enged the
order of reversion by approaching the Tribuna

and the Tribunal allowed the petition. The

order was confirmed by the Hi gh Court. The said
decision is challenged in the present appeal by

the Union of India and the Accountant Genera

7. Noti ce was issued and keep|ng in view
the fact that the respondent was due to retire
shortly, the Registry was directed to place the
matter for final hearing which was placed

bef ore us on Decenber 5, 2007.

8. W _have heard | earned counsel for the
parties.

9. Learned counsel for the appellants
submitted that the action taken by the

appel l ant could not be said to be illegal

unl awful or otherw se inproper. He stated that
the respondent was not qualified to be pronoted
as Seni or Accountant jas he had not passed the
rel evant examnation required by law |t was
due to mi stake on the part of the Depart nment
that he was pronoted in spite of his
ineligibility. The said m stake was, therefore,
corrected after issuing notice calling upon the
respondent to show cause why the m stake should
not be corrected. It was submitted that as per
the direction issued by the Tribunal, the case
of the respondent was consi dered and the
Department rejected the prayer. Theaction of
the appellant which was in consonance with | aw
could not have been set aside by the Tribunal
By interfering with the said action, the

Tri bunal had committed an error of law  The

Hi gh Court confirmed that order. Both the
orders, therefore, are liable to be set aside:
10. Learned counsel for the respondent, on
the other hand, supported the order passed by
the Tribunal and affirmed by the H gh Court.
According to him the respondent was not
required to pas any exam nation. He had
sufficient experience. All those factors were
consi dered by the Departnment when he was
pronot ed as Senior Accountant. There is no

all egation that the respondent had conceal ed
facts or by playing fraud, got the pronotion.
Even if it is assuned that there was m stake on
the part of the Department, the respondent
should not suffer. It was further urged that in
earlier litigation, directions were issued by
the Tribunal, but they had not been conplied
with. The Conptroller and Auditor General of

I ndi a ought to have rel axed the condition as to
passi ng of exam nation. Moreover, the Tribuna
has nmerely directed to consider the case of the
respondent and there was no illegality init.
The High Court, therefore, rightly did not
interfere with the said order. Finally, it was
submitted that the respondent was pronoted on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 8

January 1, 1990 and thus he has conpl eted about
seventeen years of service on the pronoted
post. He will be retiring within a few days
i.e. after the office hours of Decenber 31,
2007. Hence, even if this Court holds that his
promoti on was not strictly legal, the Court may
not interfere with the said order and allow him
to continue on that post for few days nore.

11. Havi ng heard | earned counsel for the
parties, in our opinion, the appeal deserves to
be partly allowed. So far as the pronotion of
the respondent is concerned, it is not in

di spute that he was pronoted as Seni or
Accountant (Functional) on January 1, 1990. It
is not the allegation of the appellant that the
respondent had obtai ned such pronotion by
conceal i ng fact or by playing fraud.

12. At the same time, however, in our
opi nion, the learned counsel for the appellants
is right in'submtting that the respondent was
not eligible and qualifiedto be pronoted to
the post of Senior Accountant. In this
connection, he invited our attention to Article
148 of the Constitution. Cause (1) of the said
Article declares that there shall be a
Conptroll er and Auditor-General of India who
shal | be appointed by the President by warrant
under his hand and seal. Cause (5) deals with
staff of Conptroller and Auditor-General of

I ndia and reads thus:

(5) Subject to the provisions of

this Constitution and of any | aw

nmade by Parlianment, the conditions

of service of persons serving in

the I ndian Audit and Accounts

Department and the adm nistrative

powers of the Conptroller and

Audi t or - General shall be such as

may be prescribed by rul es nade by

the President after consultation

with the Conptroller and Auditor-

Gener al

13. In exercise of the power under
Clause (5) of Article 148, the President,
after consultation with the Conptroller and
Audi tor General of India, franed rules

known as \021The I ndian Audit and Accounts
Depart nent (Senior Accountant) Recruitnent

Rul es, 1988\022 (hereinafter referred to as

\ 021t he Rul es\022). Rule 3 provides for nmethod of
recruitment, age limt, qualifications,

etc. of Senior Accountants and reads as

under ;

3. Met hod of recruitnment,

age limt, qualifications etc.\027

The net hod of recruitnment, age

l[imt, qualifications and ot her

matters relating to the said

post shall be as specified in

colums 5 to 14 of the said

schedul e.

14. The Schedule to the Rule expressly
states that a person may be appointed as
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Seni or Accountant \021by pronotion, failing
whi ch by transfer on deputation\022 (Colum
11). Colum 12 is material and rel evant

part reads thus:

12. In case of recruitment by

promotion / deputation / transfer,

grades from whi ch pronotion/
deputation/transfer to be nmade :

Promotion : On seniority basis,
subject to rejection or unfit from
among Accountants in the grade of
Rs. 1200- 2040, with three year\022s
regul ar service in the grade having
passed the departnental “examnination
for Accountants.

(enphasi-s suppli ed)

15. Bare reading of " Rule 3 with
Schedul e 't her eof nakes certain things

clear. Firstly, the Rules are franed by the
President of India in consultation with the
Conptroller and Auditor CGeneral of India in
exerci se of power under Cl ause (5) of
Article 148 of the /Constitution. The Rul es
are thus statutory in nature. Secondly, the
Rul es provide for npbde of appointnent to

the post of Senior Accountant by pronotion,
failing which by transfer on deputation.
Thirdly, pronotion is based on'\021lseniority\022
subject to rejection or unfit from anong
Accountants, generally known as \02lnegative
test\022. Fourthly, an Accountant nust have
three years regul ar service. Finally, such
Account ant nust have passed Departnenta

Exam nation for Accountants.

16. It is not the case of the
respondent that he had passed the

Depart mental Exam nation for Accountants.

It is, thus clear that the respondent was
not qualified for pronotion to the post of
Seni or Accountant under the Rul es.

17. The respondent, however, urged that
even if it is held that passing of

Depart mental Exam nation was necessary, the
Aut horities ought to have relaxed the rule
by exercising power under Rule 5. A
grievance was al so made that the direction
of the Tribunal in earlier case had not

been conplied with and the prayer of the
respondent was rejected nmechanically.

18. We are unable to agree with the
subm ssi on of the |earned counsel. Rule 5
confers discretionary power on the
Conptroller and Auditor General of India to
relax the provisions of the Rules. It is

rel evant and nay be reproduced:

5. Power to relax.\027Were the

Conptroller and Auditor Ceneral of

India is of the opinion that it is

expedi ent or necessary so to do, he

may by order and for reasons to be

recorded in witing, relax any of

the provisions of these rules with

respect to any class or category of
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per sons\ 024.

19. Readi ng of the order dated June 24,
1996, passed by the Deputy Account ant
CGeneral (Administration), Gnalior, makes it
clear that the Deputy Accountant Genera
consi dered Rule 5 and observed that he did
not find any valid reason/ground to rel ax
Recruitment Rules in view of the facts
mentioned in the order. It was inter alia
observed that Rule 5 conferred power on the
Conptroller and Auditor CGeneral of India to
relax the Rules, if he is of the opinion
that it is expedient or necessary so to do
by recording reasons inwiting. But he
proceeded to state that such power should
be exercised \021with respect to any class or
cat egory of persons\022. Nornmally, the power
shoul d be i nvoked if eligible candi dates
are not avail abl e for pronotion or for
simlar valid grounds/reasons. The power,
however, shoul d not be exercised to
perpetuate a mi stake. “Since the respondent
did not fulfill the condition of

Recruitnment Rules and a | arge nunber of
Account ants who had passed Depart nenta
Exami nation were avail able and awai ting
pronotion, it woul d be against their
interests to deprive them of promption and
to continue the respondent who had not
passed the exam nation

20. In our considered opinion, the
reasons recorded by the Deputy Accountant-
General were in conformity with the
Statutory Rules. The Tribunal, therefore,
shoul d not have interfered with the well
reasoned order passed by the Deputy
Account ant - General . The Tri bunal, while
dealing with this aspect, observed;

\ 023The reasons given for not

according relaxation to the

applicant is that the power to

relax is generally to be invoked

only in respect of class or

category of persons and is resorted

to only in cases when eligible

persons are not avail able for

consi deration for promotion or for

any valid reasons/grounds, and the

power in not conferred to

per petuates a mistake. W do not

think that the grounds taken for

rejection of the case of the

applicant are valid. This Court has
specifically directed with certain
observation to consider the case of

the applicant for relaxation under

the powers vested under rule 5 and

the respondent were duty bound to

consider it in accordance with the

order of this Tribunal\024.

21. We are unabl e to persuade oursel ves
as to how the Authorities did not carry out
the order in letter and spirit as contended
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by the | earned counsel for the respondent.

We are al so unable to agree with the

Tribunal that the reasons recorded for
rejection of the case of the respondent

were not \021valid\022. On the contrary, in our
judgrment, the Deputy Accountant CGeneral was
right in keeping in view rel evant

consi derations, such as, the power shoul d

be exercised with respect to any \021cl ass or
cat egory of persons\022, nornmally there shoul d
not be any relaxation in Recruitment Rul es

unl ess the eligible and qualified

candi dates are not avail able; relaxation
shoul d not be exercised to perpetuate

nm stake; a | arge nunber of Accountants who

are eligible and qualified but they could

not be appointed only because of non-

avail ability of sufficient vacancies.

22. In this connection, it may be
profitablle to refer to a decision of this
Court in Keshav Chandra Joshi & Ors. v.

Union of India & O's., (1992) Supp (1) SCC
272 where this Court was called upon to

consi der the anmbit and scope of rel axation-
clause in Recruitnment Rules. Rule 27 of the

U P. Forest Service Rules, 1952 invested in
the CGovernment power of rel axation which

read thus:

\ 023Where the Governor is satisfied that

the operation of any rule regarding

"the conditions of service of the

menbers of the service causes undue

hardship in any particul ar case, he

may, in consultation with the

Conmi ssi on, notw t hst andi ng anythi ng

contained in the rules applicable to

the case, by order dispense with or

relax the requirenents of that rule to

such extent and subject to such

conditions as he nmay consider

necessary for dealing with the case in

a just and equitabl e manner\024.

23. The Court held that such power should
be exercised to the extent as may be necessary
to ensure satisfactory working or renoving
hardship in just and equitable manner but the
CGover nent cannot consciously and deliberately
deviate fromthe Rul es exercising the power of
rel axation.

24, Interpreting the rel axation-cl ause and
the power of the Governor, this Court observed;
\ 023Sati sfaction of the Governor that the
operation of the rules regarding the
conditions of service would cause

undue hardship in a particul ar case or

cases and the need to relieve hardship

and to cause just and equitable

results is a pre-condition. Even

ot herwi se the court cannot substitute

its satisfaction for the satisfaction

of the Governor in exercise of the

power of deened rel axation.\024

25. The counsel for the respondent, no
doubt, submitted that in the inpugned order
the Tribunal nerely directed the authorities to
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consi der the case of the respondent for

rel axation of Rules and no grievance coul d be
made by the appellants.

26. We are unable to uphold the
contention. Para 6 of the order issued by the
Tribunal is explicitly clear. It reads thus:
\0236. In view of aforesaid discussions,

we feel that this is fit case for

accordi ng rel axati on under Rule 5.

Accordingly, this OA is disposed of

with a direction to the respondents to

consi der the case of the applicant for

pronotion to the post of ‘Senior

Accountant by relaxing the condition

of qualifying in the exam nation and

if found suitable, pronote himto the

post of Senior Accountant within a

peri od of ‘three months fromthe date

of receipt of this order, subject to
avai |l ability of vacancy. In case the

sai d vacancy i-s not avail able, he

shal | be pronoted i mediately after

the vacancy is made avail able.

However, in case there are persons who

are senior to the applicant and who

have already qualified the exam nation

of Senior Accountant, the case of the

appl i cant shall be considered

i medi ately after the pronotion of

such persons or such persons are

pr onot ed\ 024. (enphasis suppli ed)

27. Pl ai n readi ng of the above direction
| eaves no room for doubt that the Tribuna

\ 021concl uded\ 022 that it was a \021fit case for
accordi ng rel axati on under Rule 5\022. Moreover,
the Tribunal directed the appellants to pronpote
the respondent, if found suitable, within the
stipulated period. The Tribunal further stated
that if there is no vacancy, the respondent
shoul d be pronpted after the vacancy is

avail able. There is, therefore, no doubt that
the question as to relaxation of rule was
\021finally decided\022 and the directions were to be
carried out by the Authorities on the basis of
such conclusion. It, therefore, cannot be said
that direction was limted to \021lconsi deration\ 022
of the case of the respondent and to take an
appropriate decision in accordance with | aw.

28. It is true that the nistake was of the
Depart ment and the respondent was pronoted

t hough he was not eligible and qualified. But,
we cannot countenance the subm ssion of the
respondent that the m stake cannot be

corrected. M stakes are m stakes and they can

al ways be corrected by foll owing due process of
law. In Indian Council of Agricultural Research
& Anr. v. T.K Suryanarayan & O's., (1997) 6
SCC 766, it was held that if erroneous
promotion is given by wongly interpreting the
rul es, the enpl oyer cannot be prevented from
applying the rules rightly and in correcting
the mistake. It nmay cause hardship to the

enpl oyees but a court of |aw cannot ignore
Statutory Rul es.

29. As observed by us, Statutory Rul es
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provi de for passing of Departmental Exam nation
and the Authorities were right in not rel axing
the said condition and no fault can be found
with the Authorities in insisting for the

requi renent of law. In the circunstances, the
action of the Authorities of correcting the

m st ake cannot be faulted.

30. True it is that before such an action
is taken and a person is actually reverted, he
nmust be given an opportunity to show cause why
the proposed action should not be taken. He may
be able to satisfy the Authorities that there
was no such mistake. But even otherwi se,
principles of natural justice and fair play
require giving of such opportunity to him But
as observed earlier, in the instance case, in
accordance with Rule 31-A of the Fundanenta

Rul es, notice was issued to the respondent-

enpl oyee, 'explanation was sought and thereafter
the order was passed. The said order, in our
consi dered view, was just, proper and in
consonance with law and it ought not to have
been set aside by the Tribunal or by the High
Court. To that extent, therefore, the orders

i mpugned in this appeal deserve to be set

asi de.

31. The | ast prayer on behalf of
respondent, however, ‘needs to be

sympat hetically consi dered. The respondent is
hol di ng the post of Senior Accountant
(Functional) since | ast seventeen years. He is
on the verge of retirenment, so nuch so, that
only few days have renained. He will be
reaching at the age of superannuation by the
end of this nonth i.e. Decenber 31, 2007. In
our view, therefore, it would not be
appropriate now to revert the respondent to the
post of Accountant for very short period. W,
therefore, direct the appellants to continue
the respondent as Senior Accountant
(Functional) till he reaches the age of
superannuation i.e. upto Decenber 31, 2007. At
the same tinme, we hold that since the action of
the Authorities was in accordance with
Statutory Rules, an order passed by the Deputy
Account ant - General canceling pronotion of the
respondent and reverting himto his substantive
post of Accountant was |egal and valid and the
respondent coul d not have been pronoted as
Seni or Accountant, he woul d be deenmed to have
retired as Accountant and not as Seni or
Accountant (Functional) and his pensionary and
retiral benefits would be fixed accordingly by
treating himas Accountant all throughout.

32. For the foregoing reasons, the appea
is partly allowed. Though the respondent is

all owed to continue on the post of Senior
Accountant (Functional) till he reaches the age
of retirenent i.e. Decenber 31, 2007 and sal ary
paid to himin that capacity will not be
recovered, his retiral benefits will be fixed
not as Senior Accountant (Functional) but as
Accountant. In the facts and circunstances of
case, there shall be no order as to costs.




