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The present petitionis filed by the petitioner for a
wit of Mandanus and/or any other appropriate wit,
order or direction/commandi ng the State of Haryana and
ot her respondent authorities to grant adm ssion to the
petitioner in Bachel or of Dental Surgery ('BDS for short)
in Open Category in Governnment Dental College, Rohtak
\ 026 respondent No. 8 for the acadenmi c year 2004-05 and
also to grant other reliefs which this Court deens fit and
proper in the facts and circunstances of the case.

The case of the petitioner is that he'is a citizen of
I ndi a and pernanent resident of Faridabad. “He is
pursuing the BDS course in the first year in MM
Col | ege of Dental Sciences & Research, Millana \026
respondent No. 5 which is affiliated to Kurukshetra
Uni versity, Kurukshetra.

It is the case of the petitioner that Maharsh
Dayanand University, Rohtak (' MDU for short),
respondent No. 2 herein invited applications for
"Common Entrance Exami nation, 2004" ("CEE for short)
for admi ssion to MBBS/ BDS i n nedical / dent al
colleges/institutes of the State of Haryana. Since the
petitioner was eligible and was desirous of joining
nedi cal /dental course, he applied for the aforesaid
exam nation in the prescribed formto respondent No. 2.
He paid the requisite charges and supplied relevant
details. The exam nation was held on June 21, 2004 in
which the petitioner appeared vide Roll No. 109031. On
June 28, 2004, respondent No. 2 notified the result of
CEE, 2004 on Notice Board. Though the Prospectus
provided that result of the Entrance Exami nati on would
be notified to the candi dates individually by UPC Post,
the petitioner was not intimted. He, however, found out
fromthe internet that he had secured 128 marks out of
180 marks and was ranked at SI. No. 418 in the Open
Category. The Prospectus further provided that the date,
time and place of Counselling would be intimated to the
candi dates by UPC Post calling the candi dates for
counselling. The petitioner was again not intinmated
about the date, time and place of counselling. Sonehow,
he cane to know that the counselling was to be held at
Roht ak on August 9, 2004. He attended the counselling
and submitted all his certificates, marks-sheets etc. He,
however, found that he had been arbitrarily placed at
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rank No. 423 instead of 418. The petitioner initially
opted for MBBS course in any of the medical colleges
mentioned in the Prospectus. Alternatively, however, he
opted for BDS course in Governnent Dental College

Roht ak. Since the petitioner was inforned that there

were no seats available in MBBS anywhere or in BDS

course in Governnment Dental College, Rohtak, he was
constrained to opt for BDS course in a private Denta
College, i.e. MM College of Dental Science & Research
Mul lana. It is the assertion of the petitioner that as per
Rule 3 of the Rules of Admi ssion, the petitioner preferred
to be wait-listed for MBBS in any of the colleges in
Haryana and if no vacancy is available in MBBS course,

a seat in BDS in Governnent Dental College, Rohtak.

At the time of first counselling, the petitioner was
asked to report for medical check-up and to pay tuition
fee for adm ssion in BDS open category in private Denta
Col | ege at Mul | ana on August 18, 2004. The petitioner
accordingly conplied with the directions, paid the fee for
nedi cal - check-up and upon being found fit filled in the
form for adnission by paying Rs.99,000/- towards one
year tuition fees and Rs. 10,000/- towards part-paynment
of hostel fees of Rs.30,000/- in private college at
Mul | ana.

Upon seeing the result of the first counselling on
the website of PA Ms, Rohtak, the petitioner was shown
to be admtted at the private college at Serial No. 296
showi ng rank No. 423, while respondent No. 6 was
shown at serial No. 300 at rank No. 442 as the last
candi date in the BDS open category in respondent No. 5
\ 026 college. According to the petitioner, he waited for
intimation for the second counselling which he did not
receive, but fromhis own sources, he cane to know
about the second counselling and attended it at PG M5,
Roht ak on August 28, 2004. The Counselling Board
inforned the petitioner that no seat was available in
MBBS/ BDS as per the choice of the petitioner. As such
the petitioner had to retain his seat in BDS in QOpen
Category at Millana waiting for the next round of
counselling. Since MBBS seats were reported to have
been increased form 100 to 150 at Medical Coll ege,

Mul | ana, the petitioner legitimtely expected to get a seat
in BDS Open Category in Governnent Dental Coll ege,

Roht ak i nasnuch as candi dates of BDS course in

Governnment Dental College, Rohtak were |ikely to-vacate
their BDS seats to get seats in MBBS course at Mill ana.

According to the petitioner, the "third counselling
was held on Septenber 29, 2004. The petitioner was
informed at that tinme that no seat was available in the
course/institute of his choice. He, therefore, requested
to accompdate himin BDS Open Category seat that
may fall vacant due to non-reporting or non-paynent of
fee by any candi date at Government Dental Coll ege,

Rohtak as the fee there was | ess than the fee at the
private Dental College, Millana.

The petitioner has stated that on Cctober 17, 2004,
he came to know that though Anusha Singh-respondent
No. 6 had secured rank No. 442, she had been granted
admi ssion on provisional basis in BDS course in
CGovernment Dental Coll ege, Rohtak and the petitioner
who ranked at SlI. No. 423 was deni ed admi ssion. The
petitioner, in the circunstances, nade representation to
the competent authority of PA MS, Rohtak conpl aining
about the injustice being done to him The petitioner
was neither granted adm ssion nor did he receive any
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reply which constrai ned himto approach this Court by
filing a wit petition under Article 32 of the Constitution
on Novenber 16, 2004.

The petitioner has stated that he has directly
approached this Court by invoking Article 32 of the
Constitution since his fundanental right guaranteed
under Article 14 had been violated. It is further stated
that had he gone to a High Court, even if he had
succeeded, the authorities would have approached this
Court which woul d have further del ayed the adm ssion
and the academ c year woul d have been over.

The matter was placed for adm ssion-hearing and

notice was issued on Decenber 6, 2004. An affidavit-in-
reply was filed by Dr. (Major Ceneral) Virendra Singh
Director of Pt. B.D. Sharma Postgraduate Institute of
Medi cal Sciences, Rohtak. ~The said affidavit was filed on
behal f of respondent nos: 1, 2 and 8, i.e. State of
Haryana, M D. University & Governnent Dental Coll ege,
Rohtak and the Director. On January 25, 2005,
respondent No.5, Dental College, Millana also filed
counter-affidavit through its Chairman. Likew se
affidavit-in-reply was filed by respondent No.6, Anusha
Si ngh on February 21, 2005 who was granted adm ssion
though she had secured rank No. 442 as agai nst rank
No. 423 secured by the petitioner. The petitioner filed
rejoinder to the affidavit of respondent” No.. 2 on July 18,
2005. On July 22, 2005, this Court passed an order to
list the petition for final disposal on a non-m scell aneous
day after three weeks. The order dated Novenber 16,
2005 shows that back door adnission sacrificing nerit
was granted to Anusha Singh (respondent No.6) by the
Director, Pt. B.D. Sharnmm, Postgraduate lnstitute of
Medi cal Sciences, Rohtak. The Court observed,;

"Learned counsel appearing for respondent
Nos. 1, 2 and 8 does not seriously dispute the
al l egati on about the back door adm ssion having
been granted to respondent No. 6, ‘as alleged by the
petitioner. Learned counsel further states that, in
fact, the said Director had granted other simlar
admi ssions as well and sonme enquiries are pending
against him This is also the stand of the
petitioner."

The Court al so observed that adm ssion for
academ c year 2004 could not be granted to the
petitioner at that stage. It was, however, nade cl ear that
the question of cancellation of adm ssion of respondent
No. 6 would be exam ned at the time of final hearing of
the wit petition

On February 16, 2006, interlocutory application
seeki ng inpl eadment of Dr. (Maj Gen.) Virendra Singh
Ex-Director of Medical College, Rohtak as party-
respondent in his individual capacity in view of
al l egations of mala fide | evell ed agai nst hi mwas granted.

It was submitted by the | earned counsel for the
petitioner that the petitioner deserved to be adequately
conpensated for having been denied admi ssion though
he was entitled to. The newy added respondent was
asked to file affidavit in support of the claim of
conpensati on made by the petitioner. No such affidavit
was, however, filed within the stipulated period and tine
was sought which was granted on August 10, 2006 by
the Court on paynent of a sumof Rs.5000/- to the
petitioner. The affidavit was filed by respondent No. 9 on
August 23, 2006 to which a rejoinder was filed by the
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petitioner on Septenber 7, 2006.

We have heard the | earned counsel for the parties.

The | earned counsel for the petitioner vehenently
contended that the inpugned action taken by the
respondent -authorities was totally illegal, unlawful and
unconstitutional. Though the petitioner had obtained
128 marks out of 180 marks and he was ranked at Sl
NO. 418, he was arbitrarily placed at rank No. 423 which
was i nproper. Even if it is assunmed that the said action
could not be said to be illegal and he woul d have
continued at rank No. 423, there was no earthly reason
for respondent authorities and particularly respondent
No. 9 to grant admi ssion on the |last day, i.e. Septenber
30, 2004 to respondent No. 6 who was adnmittedly placed
bel ow at rank No. 442. ~According to the petitioner, the
action of respondent No. 9 was clearly nmalicious and
mal a fide and back door entry was given to respondent
No. 6 on extraneous considerations. Fromthe beginning
t he nodus operandi of respondent No. 9 was apparent
i nasmuch ‘as petitioner was never informed about the
counsel ling which were to take place. It was only
t hrough his own sources that the petitioner canme to
know about the first, 'second and 'third counselling and
attended them He also submtted that he had nade it
abundantly clear fromthe beginning that he wanted to
get admission in MBBS course in any Governnent
college/institute and if he is not inaposition to be
accommodated in MBBS course, his first choice woul d
be Government Dental Coll ege, Rohtak. Respondent No.

9 was, therefore, aware of this fact and yet he granted
illegal adm ssion to respondent No. 6. The said action
was totally illegal, arbitrary and nmalicious.  The
petitioner was, therefore, entitled to get adm ssion in
CGovernent Medi cal Col | ege, Roht ak,” when respondent

No. 6 Anusha Singh was admitted. Since he was denied
adm ssion and his right was ignored, he is entitled to the
difference in paynent of fee at Millana and Rohtak and
al so to adequate conmpensation. So far as the anmount of
conpensation is concerned, the petitioner has filed
additional affidavit on November 25, 2005 wherein the

br eak-ups have been given in differential amunt in
tuition fee, hostel charges, etc. He has claimed Rs. 5
| acs towards | oss of better exposure in terns of
education and practical training in Governnent Denta
Col I ege and better job prospects. Further amunt of Rs.
5 l acs has been clai med towards acute nental and

physi cal agony, frustration and feeling of injustice. Cost
of Rs. 50,000/- is also claimed. According to the
petitioner, all these anpbunts are required to be paid at
the interest of 10% from August 18, 2004, the initia
date of paynent of tuition fee and hostel charges by the
petitioner to respondent No. 8.

So far as respondent Nos. 1, 2 and 8 are concerned,
initially an affidavit was filed on January 12, 2005 by Dr.
(Maj or General) Virendra Singh, Director of Pt. B.D
Sharma Post graduate Institute of Medical Sciences,

Rohtak in the capacity of Director of the Institute. In
that affidavit, the deponent stated that the petitioner had
secured 128 marks and his rank was 418, but after

breaking the tie of candi dates who had secured 128

mar ks, his rank was changed from 418 to 423 which

was proper and in accordance with rules. It was also
stated that at the first counselling on August 9, 2004,

the petitioner could not get admi ssion in BDS course in
CGovernment Dental Coll ege, Rohtak and was adnmitted to
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M M Dental College, Millana under General Category as
per his nerit and option. The second and 'third’

counsel ling were held on August 28, and Septenber 29,
2004 respectively for filling up the vacant seats in

di fferent nedical/dental colleges. The petitioner attended
second and 'third counselling, but 'he neither opted for
any change nor got hinself wait-listed for any
nedi cal /dental college’. 1t was then stated that on
Sept enber 30, 2004, a letter was received fromthe
Principal, Government Dental College, Rohtak regarding
vacancy of three seats in Governnment Dental Coll ege

Roht ak due to non-deposit of fees by three sel ected
students. Septenber 30 was the |ast date for adnmi ssion
for the Academ c Session 2004 for all Dental Coll eges as
held by this Court in Medical Council of India v. Madhu
Singh & O's., (2002) 7 SCC258. It was, therefore, not
possi bl e to conduct counselling at the |ast noment and
the only course available to the authorities was to fil
three seat's which remai ned vacant by admtting "the

next wait'-listed candi dates".” The three candi dates

i ncl udi ng-Anusha Si ngh, respondent No. 6 were,

therefore, admtted on that day.

The deponent denied the allegati ons made by the
petitioner against the authorities. Draw ng distinction
bet ween the case of respondent No. 6 and the petitioner
the Director stated that though the petitioner appeared
at the 'third counselling, he had not opted for any
change and secondly there was no vacancy in the
CGovernment Dental Col lege, Rohtak on that day.

Regardi ng representation said to have been made by the
petitioner, the deponent stated on oath that no
representation fromthe petitioner was received by his
of fice.

Respondent No. 5 in his affidavit stated that
admi ssion was granted to the petitioner and other
students on the basis of Entrance Test. In rejoinder-
affidavit to counter-affidavit of respondent No. 2 and 5,
the petitioner reiterated what he had stated in the
petition. He nmade grievance that respondent No. 2 had
not placed before the Court the relevant material as' to
how t he rank of the petitioner was changed from 418 to
423. He also repeated that he got hinself wait-listed and
respondent No. 2 had wongly stated that though the
petitioner attended second and 'third counselling, he
nei ther opted for any change nor got hinself wait-1isted
for any other medical/dental college.

The petitioner thereafter stated that if the petitioner
had not opted for any change nor had opted hinself to
be wait listed for any other nedical/dental college, there
was no reason for himto attend the second and ’'third’
counselling. Fromthe respondent No. 2’'s adnission
that the petitioner had attended the second and 'third
counselling, it is clear that the petitioner wanted to
change his college and had opted to be wait I|isted.

It was al so stated that respondent No. 2 had not
denied that the petitioner at the time of first counselling
itself had intimted his preference for MBBS course in
any of the Medical Colleges or BDS in Covernment
Dental Col | ege, Rohtak and when he was i nforned that
there was no seat avail able, he opted for BDS in MV
Col I ege of Dental Science & Research, Millana. He
further said that he was allowed to attend all the
counsel I ing which al so proved that the petitioner stood
wait-listed and wanted to take adm ssion in CGovernment
Dental College, Rohtak after the first counselling in
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whi ch he got adm ssion at Millana. Regarding
representati on nmade by himto respondent No. 2, the
Petitioner stated in the rejoinder-affidavit that the said
representati on was sent on Cctober 19, 2004 by ’'speed
post’ and the same was delivered to respondent No. 2.
Alongwith the affidavit in rejoinder, he had produced a
copy of the original receipt dated Cctober 19, 2004

i ssued by the Post Ofice in the nature of Confirmation
Report of service upon the authority.

As already stated earlier, the main grievance of the
petitioner was that it was the Director who had granted
illegal adm ssion by allow ng back door entry to
respondent No. 6 and the said action was illegal and
contrary to law. In the circunstances, the petitioner filed
Interim Application No. 4 of 2005 praying for
i mpl eadnent of Dr. (Mjor General) Virendra Singh, Ex-
Director of Pt. B.D. Sharma Postgraduate Institute of
Medi cal ~Sci ences, Rohtak which was granted and notice
was issued to-himdirecting himto file affidavit in reply.
Respondent No. 9, pursuant to the above order filed
additional affidavit at a bel ated stage on August 23,

2006 denying the allegations of mala fide |evelled against
him |In the said affidavit, he had stated that since he
had left the institute, he "was not aware as to what was
happening in the matter’. He also stated that "the
deponent al one has no role to play in the adm ssion of

the students in the college". He admitted about
counsel I'i ng which took place on August 9, August 28

and Septenber 29, 2004. He also admitted that the |ast
date for filling up of all the seats was Septenber 30 and
the adm ssions were conpleted.” According to him

though the petitioner was at rank No. 418, he was

pl aced at SI. No. 423 considering the breaking up of tie.
He then stated that the petitioner accepted the seat at
BDS, Mullana in the first counselling, but did not

request for any wait-listing in any particular college or at
all. On Septenber 29, 2004, the Counselling Commttee
after filling up all the avail able seats in all coll eges, had
rul ed that all adm ssions should be conpl eted by

Sept ember 30, 2004. He then stated that in any case,

the petitioner had appeared in the first counselling and
got his college BDS, Maullana and did not ask for any

wai tlisting. He appeared in second counselling but did
not seek change of the seat/college but asked for

wai tlisting. He appeared in the 'third counselling also
and did not seek any change and did not waitlist. There
are many who took seats and wanted to waitlist and

then did not change the seats.

According to the deponent, around 5.00 p.m on
Sept enber 30, 2004, a report was received fromthe
Principal, CGovernment Dental College, Rohtak that three
candi dat es had not taken adm ssion and thus three
seats were available. Then immedi ately the names of the
candi dates as per the nerit list who were in the "waitlist’
were called and that is how Anusha Si ngh, respondent
No. 6 was granted adm ssion. O her persons were not
present. Since, the petitioner was not present and
respondent No. 6 was present who was a wait-1listed
candi date, she was admitted. He also stated that the
petitioner did not opt for change and got hinself wait-
listed clearly indicated that he was satisfied with the seat
allotted to him Even if he had wait-listed hinself, he
was required to remain present at the time of closing of
the admission to take a chance that if sone seats
remai ned vacant and if candi dates above hi m were not
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avail abl e, he could be admitted.

The Dental Council of India stated that the case of
the petitioner should be decided by the authorities in
accordance with law. But it was submitted that no
adnmi ssion in the BDS Course for the acadenic year
2004-05 after Septenmber 30, 2004 coul d be granted.

The | earned counsel for the authorities submtted
that the inmpugned action could not be said to be
contrary to law. So far as respondent No. 9 is
concerned, the counsel appearing for himsubnitted that
the said respondent acted in accordance with Adm ssion
Rul es as also the law laid down by this Court. Since the
petitioner neither "waitlisted hinself nor was present on
Sept enber 30, 2004, admi ssion was granted to
respondent No. 6. The petitioner cannot nake grievance
agai nst such an act. ~Counsel for Medical Council of
India submtted that the statutory tine schedule for
commencenment of course and adm ssion to
nedi cal / dental courses as laid down by this Court in
M i dul Dhar-v. Union of India, (2005) 2 SCC 65 is
required to be conplied with and failure to adherence
strictly to the said time schedule has created all these
problenms. He, therefore, submitted that this Court nay
again direct the authorities to adhere to the tinme-
schedul e in Midul /'Dhar.

Havi ng heard the | earned counsel” for the parti es,
we are of the viewthat in the |ight of what has been
asserted by the petitioner and deni-ed by respondent No.

9, and in view of order dated November 16, 2005, no

adm ssion could be granted to the petitioner-in the
Government Dental Coll ege, Rohtak. There is word

against word so far as "wait-listing’ of the petitioner is
concerned. According to the petitioner, he got hinself
wait-listed at the first counselling on August 9, 2004
when he was admitted to Dental College at Mill ana.

Prima facie, he is right in so submtting keeping in view
hi s subsequent conduct. |[|f he was satisfied with the

admi ssion in Dental College, Millana and was not
interested in getting hinself admtted to Governnent
Dental College, Rohtak or in changing the
institute/college, it was not necessary for himto remain
present at the second and 'third counselling. It was
because of the fact that though he was admitted to
Private Dental College at Millana, he was seeking

admi ssion in CGovernnent Dental College, Rohtak that he
attended second and 'third counselling.

So far as the factum of attendance at second and
"third counselling is concerned, the fact has not been
denied. On the contrary, it is admtted by respondent ‘No.
9 in his affidavit. But, the petitioner has not expressly
and unequi vocal ly stated that he was present on
Sept ember 30, 2004 when respondent No. 6 Anusha
Si ngh was granted adnmi ssion. According to respondent
No. 9, the petitioner was not present. Up to Septenber
29, 2004, no vacant seat was avail abl e at Government
Dental College, Rohtak. It was only on Septenber 30,
2004 that because of default in paynent of fee by three
candi dates, three vacancies were to be filled in at
Roht ak. According to respondent No. 9, the seats were
filled by the candi dates who were present on that day
and admi ssion was granted to those students who were
eligible. Respondent No. 6, though she was at SlI. No.
442, got admi ssion as she was present.

In our opinion, there is intrinsic evidence al so
whi ch goes to show t hat probably the petitioner was not
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present on Septenber 30, 2004. Admittedly, respondent

No. 6 Anusha Singh was granted adm ssion on

Sept enber 30, 2006. It is the case of the petitioner from
the begi nning that on or about Cctober 17, 2004, the
petitioner cane to know that adm ssion was illegally
granted to respondent No. 6 though her rank was 442

and rank of petitioner was 423. He, therefore, submtted
a representation on Cctober 19, 2004. Had the
petitioner been present on Septenber 30, 2004, he

woul d have objected to the adm ssion of respondent No.

6. Again he would have inmmediately cone to know

about her adm ssion. |In that case, he would have
instantly approached the authorities putting forward his
claim but it was not done.  In fact, a representation was

made for the first time after about 18 days stating
therein that he came to know on Cctober 17, 2004 that
admi ssion was given to respondent No. 6 ignoring his
legitimate claim In-the circunstances, in our opinion
grant of adm ssion to respondent No. 6 on Septenber 30,
2004 cannot be cancelled at this stage.

't was then contended by the petitioner that it is
clearly established fromthe facts on record that injustice
has been done to him ~Initially, the petitioner was at
rank No. 418 which was arbitrarily and without there
being rational basis placed at 423. Even though the
petitioner had wait-listed hinself at first counselling on
August 9, 2004, and precisely for that reason, he
attended the second and 'third counselling, overlooking
his legitimte claimand w thout affording an opportunity
to get adm ssion, respondent No. 6 who was at rank No.

442 had been admitted. This is, therefore, emnently a
fit case, submtted the | earned counsel ; to direct

paynment of conpensation over and above the difference

in payment of tuition fee and hostel fee for Private Denta
Col | ege as agai nst Cover nnent Dental Coll ege.

In this connection, the | earned counsel submitted
that it is settled law that a renedy provided by Article 32
(as also by Article 226) of the Constitution is a "public
law remedy. The lis in this case cannot be saidto be a
private dispute between two parties.. Respondent No. 9
was acting as a 'public authority’ and since he had acted
arbitrarily, maliciously and deprived the petitioner of his
legitimate and rightful claimand extended un-deserved
benefit to respondent No. 6, an order of paynent of
conpensation woul d serve the ends of justice.

The | earned counsel for the petitioner in this
connection, invited our attention to several cases.
Particul ar reference was made to a |leading case in MC.
Mehta v. Union of India, (1987) 1 SCC 395. In
M C. Mehta, a wit petition was filed in this Court under
Article 32 of the Constitution directing Shriram a Public
Limted Conpany to pay conpensation to victins of
escape of oleumgas. It was contended on behal f of the
Conpany that the petition was not maintainable and the
Conpany could not be held liable to pay conmpensation

Negativing the contention and hol di ng the Conpany
liable to pay conpensation, this Court, speaking through
Bhagwati C.J. stated;

Law has to grow in order to satisfy the needs
of the fast changing society and keep abreast with
the econom c devel opnents taking place in the
country. As new situations arise the law to be
devel oped in order to neet the challenge of such
new situations. Law cannot afford to remain static.

We have to evolve new principles and | ay down new




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 13

norns whi ch woul d adequately deal with the new

probl ens which arise in a highly industralised
econory. We cannot allow our judicial thinking to
be constricted by reference to the law as it prevails
in England or for the matter of that in any other
foreign country. W no |onger need the crutches of

a foreign legal order. W are certainly prepared to
receive light fromwhatever source it conmes but we
have to build our own jurisprudence and we cannot
count enance an argunment that nmerely because the

l aw i n Engl and does not recognise the rule of strict
and absolute liability in cases of hazardous or

i nherently dangerous activities or the rule laid
down in Rylands v. Fletcher as devel oped in

Engl and recogni ses certain limtations and
exceptions, we in India rmust hold back our hands

and not venture to-evolve a new principle of liability
since English courts have not done so. W have to
devel op our own lawand if we find that it is
necessary to construct a newprinciple of liability to
deal w th-an unusual situation which has arisen

and which is likely to arise in future on account of
hazardous or inherently dangerous industries

whi ch are concomtant to-an industrial econony,

there is no reason/why we should hesitate to evol ve
such principle of liability nmerely because it has not
been so done in England. W are of the view-that

an enterprise which iis engaged in a hazardous or

i nherently dangerous industry which poses a

potential threat to the health and safety of the
persons working the factory and residing in the
surroundi ng areas owes an absol ute and non-

del egabl e duty to the comunity to ensure that no
harmresults to anyone on account of hazardous or

i nherently dangerous nature of the activity which it
has undert aken.

Enphasi si ng underlyi ng object of Article 32, the
Court said;

"I'f the Court were powerless to issue any
direction, order or wit in cases where a
fundanental right has already been viol ated,
Article 32 woul d be robbed of all its efficacy,
because then the situation would be that if a
fundanental right is threatened to be violated, the
court can injunct such violation but if the violator
i s quick enough to take action infringing the
fundanental right, he would escape fromthe net of
Article 32. That would, to a large extent,
emascul ate the fundanental right guaranteed
under Article 32 and render it inpotent and futile:
We nust, therefore, hold that Article 32 is not
power| ess to assist a person when he finds that his
fundanental right has been violated. He can in
that event seek remedi al assistance under Article
32. The power of the court to grant such renedia
relief may include the power to award
conpensation in appropriate cases.

Ref erence was al so nmade to anot her | eading
decision of this Court in N labati Behera vs. State of
Oissa & Os., (1993) 2 SCC 746. In that case, a young
man of 22 years was taken to police custody for
i nvestigation of an offence. He was handcuffed, tied and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of 13

severely beaten. On the next day, his dead body was

found Iying on railway track. Mther of the deceased
addressed a letter to this Court alleging custodial death
of his son and cl ai med conpensation on the ground of
violation of right to |life guaranteed under Article 21 of
the Constitution. The letter was treated as wit petition
and conpensati on was awar ded.

Referring to earlier decisions, Verma J. (as H s
Lordshi p then was) spelt out the principle on which the
l[iability of State arises in such cases. It was held that
award of conpensation in a proceeding under Article 32
or 226 of the Constitution is a remedy available in
"public |l aw' based on strict liability for contravention of
fundanental rights to which the principle of sovereign
i Mmunity does not apply. Agreeing with judgnents in
earlier cases, Hi s Lordship stated;

We respectfully concur with the view that. the
court is not helpless and the w de powers given to
this Court by Article 32, whichitself is a
f undanent'al ri ght, i mposes a constitutiona
obligation on this Court to forge such new tool s,
whi ch may be necessary for doing conplete justice
and enforcing the fundanental rights guaranteed
in the Constitution, whi ch enabl e the award of
nonetary conpensation i'n appropriate cases,
where that is the only node of redress available.

The power avail able to this Court™ under Article
142 is also an enabling provision in this behalf
The contrary view would not merely render the

court powerless and the constitutional guarantee

a mrage but may, in certain situations, be an

i ncentive to extinguish life, if for the extrene
contravention the court is powerless to grant any
relief against the State, except by punishnent of
the wongdoer for the resulting offence, and
recovery of damages under private |aw, by the
ordinary process. It the guarantee that deprivation
of life and personal |I|iberty cannot be nade except
in accordance with law, is to be real, the
enforcenent of the right in case of every
contravention nmust al so be possible in the
constitutional scheme, the node of redress being

that which is appropriate in the facts of each case
This remedy in public |law has to be nore readily
avai | abl e when invoked by the have not, who are

not possessed of the wherewi thal for enforcenent of
their rights in private | aw, even though its exercise
is to be tenpered by judicial restraint to avoid
circunmvention of private | aw renedi es, where nore
appropri ate.

Anand, J. (as His Lordship then was) agreed with
the observations of Verma J. and stated;

Adverting to the grant of relief to the heirs of a
victimof custodial death for-the infraction or
i nvasion of his rights guaranteed under Article 21
of the Constitution of India, it is not always enough
to relegate himto .the ordinary remedy of a civi
suit to claimdamges for the tortuous act of the
State as that remedy in private law indeed is
avai l able to the aggrieved party. The citizen
conpl aining of the infringenent of the indefeasible
ri ght under Article 21 of the Constitution cannot be
told that for the established violation of the
fundanental right to fife, he cannot get any relief
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under the public law by the courts exercising wit
jurisdiction. The primary source of the public | aw
proceedi ngs stens fromthe prerogative wits and

the courts have, therefore, to evolve 'new tools’ to
give relief in public law by molding it according to
the situation with a view to preserve and protect

the Rule of Law. Wiile concluding his first Ham yn
Lecture in 1949 under the title ' Freedom under the
Law Lord Denning in his own style warned:

"No one can suppose that the executive
will never be guilty of the sins that are
common to all of us. You may be sure that
t hey will sometines do things which they
ought not to do: and will not do things that
they ought to do. But if and when wongs are
thereby suffered by any of us what is the
remedy? Qur procedure for securing our
personal freedomis efficient, our procedure
for preventing the abuse of power is not.

Just as the pick and shovel” is no |onger
suitable for the w nning of -coal, so also the
procedure of nmandanus, certiorari, and

actions on the case  are not suitable for the

wi nning of freedomin the new age. They nust

be replaced by new and up to date nachinery,

by decl arations, injunctions and actions for

negl i gence...This is not the task for
Parliament..... the courts nmnust  do this. o
all the great tasks that |lie ahead this is the
greatest. Properly exercised the new powers

of the executive lead to the welfare state
but abused they lead to a totalitarian -state.
None such nust ever be allowed in this

Country."

In M S. Gewal v. Deep Chand Sood, (2001) 8 SCC
151, Dal housi e public school organized a picnic of 'young
students at the bank of R ver Beas. Due to negligence of
teachers, 14 students lost their lives. Teachers were
convicted for an offence under Section 304-AIPC.In a
petition under Article 226 of the Constitution, the H gh
Court awarded conpensation of Rs. 5 | akhs to each of
the parents with interest @12% p.a. Wen the nmatter
cane up before this Court at the instance of the School
Aut horities, dismssing the appeal, the Court quoted
wi th approval the follow ng observations fromD. K- Basu
v. State of West Bengal, (1997) 1 SCC 416;

"The courts have the obligation to satisfy the
soci al aspirations of the citizens because the courts
and the law are for the people and expected to
respond to their aspirations. A court of |aw cannot
cl ose its consciousness and aliveness to stark
realities. Mere punishnent of the offender cannot
gi ve much solace to the famly of the victim civil
action for damages is a long drawn and a
cunbersone judicial process. Mnetary
conpensation for redressal by the court finding the
i nfringement of the indefeasible right to life of the
citizen is, therefore, useful and at tinme perhaps the
only effective renedy to apply balmto the wounds
of the fam |y nenbers of the deceased victim who
may have been the breadw nner of the famly.

In Chairman, Railway Board v. Chandrim Das,
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(2002) SCC 465, a poor |ady was taken by rail way

enpl oyee to a railway guest house (Yatri N was) and was
raped. Holding the Union of India vicariously liable, this
Court held that for an act of Railway Authorities, a
direction can be issued to the authorities to pay
conpensation to the victimand, accordingly,

conpensati on was awar ded.

It was al so submitted by counsel that in
appropriate cases of mis-finance in public office, a
direction can also be issued to erring officer(s) to pay
such anount of conpensati on/danages personally or an
order can be passed directing the authorities to recover
fromsuch officer(s) whois (are) found responsible.

In Commobn Cause, a Registered Society v. Union of
India, (1996) 6 SCC 530, the Petroleum M ni ster nmade
al lotment of petrol punps arbitrarily in favour of his
relatives, friends-and 'kiths and kins’. Wen the matter
came up before this Court, not only the allotnment was
cancel l ed, but the Court directed the Mnister to pay Rs.
50 | akhs ‘asexenpl ary damages to public exchequer and
also Rs. 50,000/- as costs. No doubt a Review Petition
was filed against the above decision in Common Cause, a
Regi stered Society vs.: Union of India, (1999) 6 SCC 593,
and the order passed earlier was recalled and direction
for paynment of Rs.50 | akhs was set aside.

The | earned counsel for the petitioner subnmtted
that the Court in a Review Petition was not right in
setting aside the direction for paynent of Rs. 50 |akhs
personal ly fromthe Mnister concerned, particularly
when the Court had recorded a finding earlier that act
was illegal, inproper and unconstitutional act on the
part of the Mnister concerned. It was also subnitted
that wong test was applied by the Court in a Review by
adopting analogy of crinmnal trial and referring to
provi sions of Section 405 and 409 of the Penal Code and
by observing that in case of crimnal breach of trust,
entrustnent of property was an essential ingredient,
whi ch was not proved.

Though we find considerable force in the
submi ssi on of the |earned counsel, in the facts and
ci rcunmst ances of the present case, we are not inclined to
enter into |larger question in view of the fact that it is not
necessary to do so. Since, we are of the view and have
hel d that on Septenber 30, 2004, the petitioner in al
probability was not present and adni ssion was granted
to respondent No. 6 Anusha Singh and the first
conpl aint was made by himas |late as on Cctober 19,

2004 by stating that he had conme to know about the
illegality of adm ssion in favour of respondent No. 6 0on
Cct ober 17, 2004, in exercise of extraordinary powers
under Article 32 of the Constitution, it would not be
appropriate for this Court to award conpensation to the
petitioner either fromthe authorities or fromthe
respondent No. 9 in his personal capacity. It is,
however, open to the petitioner to take appropriate
proceedi ngs in accordance with law, if so advised. As
and when such eventuality arises, the appropriate
authority will pass an appropriate order in accordance
with law without being inhibited or influenced by the
observations made by us in this judgment.

Before closing the matter, we nmay observe one
thing nore. As already noted earlier, as early as on
Novenber 16, 2005, when the matter was heard by this
Court, a grievance was nade by the petitioner that
though he was higher in rank, adnmission was illegally
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given to respondent No. 6 who was |lower in rank. It was

a back door admission, sacrificing nerit and was granted
by Dr. (Mjor CGeneral) Virendra Singh, Director of Pt.
B. D. Sharma Postgraduate Institute of Medical Sciences,
Roht ak. The | earned counsel appearing for respondent

Nos. 1, 2 and 8 did not ’'seriously dispute the allegation
about the back door adm ssion having been granted to
respondent No. 6 as alleged by the petitioner’. The Court
further observed; "Learned counsel further states that, in
fact, the said Director had granted other simlar

admi ssions as well and sone enquiries are pending

against him"

In the additional affidavit dated November 25,
2005, in para 4, it was stated by the petitioner that as a
result of the grave allegation of nisuse of public office by
Dr. (Maj Gen.) Virendra Singh, he has been ’'renoved
fromthe post of Director of Pt. B.D. Sharma
Post graduate Institute of Mdical Sciences, Rohtak and
enquiry i's pendi ng against him After Dr. (Maj GCen.)
Virendra Singh was arrayed as respondent No. 9 and
had filed affidavit after the above additional affidavit filed
by the petitioner, it was only stated that para No. 4 was
absolutely fal se, wong and was denied. "It is also clear
that he was not hol'ding the post of Director when he
filed the said affidavit by adnmitting that he had left the

office. It was also the case of the State as reflected in the
order dated Novenber 16, 2005 passed by this Court
that illegal adm ssion was granted by respondent. No. 9.

In the circumnstances, it woul d have been appropriate if
the State had filed an affidavit placing necessary facts
before this Court. It is the duty of the State Governnent
to see not only that the officers act in consonance with
law, but also to ensure that no injustice has been done
to neritorious students. Unfortunately however, the
State CGovernnent has not properly assisted the Court by
placing the relevant facts as are expected to be placed by
a public authority. But in the light of what has been
stated earlier, since we are not in a position to grant
relief to the petitioner, we |eave the matter there.

For the foregoing reasons, the petitioner is not
entitled to relief fromthis Court under Article 32 of the
Constitution. The petition deserves to be dism ssed and
is accordingly dism ssed, however w thout any order as
to costs.




