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BENCH

G T. NANAVATI, S. RAJENDRA BABU

JUDGVENT:

RAJENDRA BABU, J -

Haryana Public Service Commi ssion, respondent No. 2
herein [ hereinafter referred to as ’'the Conmi ssion’]
advertised for recruitnent to the Haryana GCvil Service
(Executive Branch) and other allied services which included
12 posts of Haryana Civil Service (Executive Branch), 7 in
general category and 5 in reserved category. ~ The appellants
submitted their applications. Appellant  No. | was, in
fact, holding the post of Excise and Taxation Oficer. Al
the appellants gave their preference to the Haryana G vi
Service (Executive Branch), while appellant No. | gave
preference only for such service. The Commission held the
witten examination for the 1991 ~and -interviewed t he
candi dates who had passed the witten exam nation in My,
1992 and a final result was published on June 19, 1992. The
appel l ants did not rank sufficiently high, but appellants

Nos. 2 and 3 were offered appointnents as Excise and
Taxation Oficer and Tehildar respectively. They | oi ned
duty al so. Thereafter, the first appellant filed'a wit

petition being Gvil Wit Petition No. 6057 of 1994 which
was summarily disnmissed by a Division Bench of the High
Court on May 12, 1994. The matter was carried to this Court
when appellants Nos. 2 and 3 got thensel ves i npl eaded. By
an order made on Cctober 30, 1995, this Court disposed of
the matter but gave liberty to the appellants to file a
proper wit petition before the H gh Court for getting
appoi ntnents on the basis of earlier selection bearing in
mnd the circulars issued on March 22, 1957 and March 26,
1972. Subsequently, the three appellants presented a wit
petition. The contention put forth before the H-gh Court
and reiterated before us is that the Governnent of “conposite
Punj ab had issued instructions prescribing the procedure to
be adopted by the Conmi ssion that apart fromthose selected
against the vacancies all notified additional vacancies
whi ch arise within six nonths fromthe recommendati on of the
nanes could be filled up from anongst the nanmes recommended
by the Commission. Similar instructions were also issued by
the CGovernment of Haryana on May 26, 1972. Respondent  No.
I requested the Conmission for concurrence to fill up 30
vacanci es of Haryana Cvil Service (Executive Branch) for
the year 1992 wunder proviso to Rule 5 of the Punjab G vi

Services (Executive Branch) Rules. The cadre strength of
the Haryana Cvil Service (Executive Branch) was stated to
be 240 and at present its total strength was only 129 and
there was a shortfall of 111. There were 23 vacant posts to
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be filled up by direct recruitnent and it was dear that 12
posts for direct recruitnent wer e vacant when t he
adverti sement was made for exam nation which was held in
1991. Appellant No. | received a letter from the
Commi ssion that he was not selected as he had not come in
the nerit and he canme to know that he had secured rank at

serial No. 8 in the general category and that ne could not
be selected for the post because there were only seven
vacanci es. The case put forward by the appellants is that,

as per Annexure P-8, the Public Service Conm ssion issued in
1992 an advertisement No. 7 for recruitment to 9 posts of
Har yana G vil Service (Executive Branch) in genera
cat egory. The result of the selection of candi dat es
pursuant to advertisenent. issued in 1989 was declared on
June 19, 1992 and advertisement No. 7 was issued in 1992
within a period of six nonths and so there was necessity of
further selection -and the said 9 vacancies in genera
category in advertisenent No. 7 has to be accommodat ed by
candi dates who are already in the waiting |ist/panel of 1989
recruitment.

The Hi gh Court dism ssed the wit petition on the
basis that (i) the appell ants have not given any expl anation
for the time gap of ~alnmpbst four years between their
appoi ntnent to the /service and the date on. which the wit
petition was filed and the unexpl ained dellay of over three
years and eight nonths disentitled themfromseeking relief;
(ii) the admnistrative instructions cannot  be read as
making it obligatory for the appointing authority to appoint
candi dates in excess of the advertised posts; and (iii) the
claimfor directing the respondent to nake appointnent
agai nst posts which becane avail able after the initiation of
the process of recruitnent is not justified. On behalf of
the appellants all these three conclusions reached by the
Hi gh Court are assailed, while the learned counsel for the
respondents supported the view taken by the H gh Court.

So far as the first conclusion recorded by the H gh
Court is concerned, it is dear that this Court, while
di sposi ng of the appeal filed by appellants, nmade clear that
it would be open to the appellants to file a proper wit
petition before the H gh Court for putting forth appropriate
contentions on the basis of earlier selection in the context
of circular dated March 22, 1957 read with circular dated
May 26, 1972. This order was passed by this Court on
Cct ober 13, 1995 and the appellants filed a wit petition on
January 29, 1996. Particul arly when appellants Nos. 2 and
3 were allowed as co-petitioners in the special |eave
petition before this Court, we do not think that the High
Court was justified in deciding against the appellants on
the ground of |aches. The fact that there were further
vacanci es avail abl e and when 9 vacancies were advertised to
be filled up within a period of six nonths after
announcement of the previous sel ection cannot be di sputed at
all. In terns of circulars issued by the Governnment  on
March 22, 1957 and May 26, 1972 when such vacanci es arise
within six nonths fromthe recei pt of the recommendati on of
the Public Service Comm ssion they have to be filled up out
of the waiting list maintained by the Comni ssion. In
respect of the vacancies which arise after the expiry of six
nonths it 1is necessary to send the requisition to the
Commi ssion. It is also made clear that if the Commi ssion
nmakes recomrendations regarding a post to the departnent and
addi ti onal vacancies occur in the departnment within a period
of six nonths on the receipt of the reconmendations, then
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t he vacanci es which occur later on can be filled in from
anongst t he addi ti onal candidates reconmended by the
Commi ssion. It is urged on behalf of the appellants that
letter dated January 7, 1992 indicated that the cadre
strength in the Haryana G vil Service (Executive Branch) was
440 and the officers filling these posts were around 129 and
there was shortfall of I1l and 23 posts had to be filled up
by direct recruitment. Thus 12 posts for direct recruitnent
were vacant when the advertisenment for recruitnment was nmade
whi ch was held in 1991. Therefore, the appellants case
ought to have been considered when sone of the vacancies
arose by reason of non-appointment of some of the
candi dat es. Ther ef or g, the Governnent ought to nave
considered the case of +the appellants as per the rank
obtained by them and the appellants had to be appointed if
they canme within the range of selection. Thus when these
vacancies arise wthin the period of six nonths fromthe
date of previous selection the circulars are attracted and
hence 'the view of the H gh Court that vacanci es arose after
sel ection process comrenced has no rel evance and is contrary
to the declared policy of the Government in the natter to
fill up such posts fromthe waiting list.

The view taken by the High Court t hat the
adm ni strative i nstructions cannot be enforced by the
appel l ant and that vacancies becane available after the
initiation of the process of recruitnent would be | ooking at
the matter froma narrow and wong angle. Wen a policy has
been declared by the State as to the manner of filling up
the post and that policy is declared in ternms of ‘rules and
instructions issued to  the Public Service Conm ssion from
time totime and so long as these instructions are not
contrary to the rules, the respondents ought to followthe
sane.

Therefore, we have no hesitation in directing the
respondents to consider the cases of the appellants for
appointnent to posts of Haryana Public Service (Executive
Brach). However, it is nade clear that the appellants shal
be fitted to the post ranking belowto those who had been
sel ected al ong with the appellants at the time of
recrui tment nmade pursuant to result declared on June 19,
1992. The appellants wll be fitted in appropriate posts
and they will accord appropriate scale of pay by giving them
the benefit of increnments, if any, but they wll not be
entitled to any nmonetary benefits for the period for which
they have been kept out of enploynment. Let such ~action be
taken by the Governnent expeditiously but not [ater than a
peri od of three nonths.

The appeal is accordingly allowed. However, in the
circunstances of the case, there wll be no order as to
costs.




