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The assessee-appellant has filed this appeal under Section
130(E) of the Customs Act, 1962 (for short "the Act") against
the final Order No.C- I/11/WHB/ 2000 dated 2.1.2001 in
Appeal No. C/ 533-V/ 99/ Bompassed by the Custons Excise
and Gold (Control) 'Appellate Tribunal, West Zonal Branch at
Munbai (hereinafter referred to as "the Tribunal") whereby the
Tri bunal reversed the order in appeal passed by the
Commi ssi oner of Central Excise on 8.3:1999 and held that the
appel l ant coul d not be granted abatenment of the duty.
Briefly stated the facts of the case are:-

Ms. Priya Blue Industries Pvt. Ltd., Plot No.V-1, Sosiya
(hereinafter referred to as "the inporter") hold inport export
code nunber and al so Central Excise Registration. It inported
vessel MV VLOO ARUN under OGL for the purpose of breaking.

The vessel weighing 40,017 LDT had been purchased for US$
68,49,839.00 i.e. @US$ 167 per Long Ton. |Inporter got a
letter of Credit bearing No.58 IDC 21.97 dated 12.8. 1997
opened in favour of Ruby Enterprise lnc., 2018, Antwerp,

Bel gium the foreign sellers for US$ 68,49, 839.00 which

amount was remtted by the VWsya Bank Ltd., Munbai to the
beneficiaries on 12.8.1997 itself. The inporter had thereafter
sought and been granted perm ssion for beaching the vessel at
the designated plot by the proper officer of Custons. On
account of heavy current and stormthe vessel got dragged
towards Plot No. V-5 Sosiya and got grounded there. ~ The
importer vide its application dated 24.6.1997 requested the
Assi st ant Comm ssioner of Central Excise Division, Bhavnagar
for extension of time for filing the Bill of Entry for hone
consunption in respect of the aforesaid vessel. The requisite
perm ssion was granted by the jurisdictiona

Assi stant Commi ssioner. The inporter, however did not file the
Bill of Entry and sought further extension of time which was
declined by the Assistant Conm ssioner, Bhavnagar. The

i nporter thereafter entered into a nenorandum of

under st andi ng on 10th Septenber, 1997 with Udyani Ship
Breakers Ltd. ("the appellant"” herein) who are the owners of
Pl ot No.V-5, Sosiya in front of which the vessel was grounded
for sale of the ship for Rs.12,01, 00, 000/ -. An agreenent to
sell was executed on 11th Septenber, 1997 and the sale was
effected by Bill of sale on 26th Decenber, 1999.

The appel | ant al so hol ds inport export code nunber as
wel | as Central Excise Registration for ship breaking. The
appel l ant presented a Bill of Entry bearing No.SBY-I111/59/97-
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98 dated 12.9.1997 before the Superintendent of Custons,
SBY- Al ang. The price declared by the appell ant was

Rs. 12,01, 00,000/-. As the price declared by the appellant was
abnormally low a reference was nade to the appellant for
maki ng a correct declaration with regard to the price.

| mporter and the respondent produced copies of the
fol |l owi ng docunents: -

(a) the original Menorandum of Agreenent dated
2.6.1997 entered into between the foreign seller and
the inporter,

(b) a copy of the commercial invoice issued by the
foreign seller in favour of the inporter,
(c) Letter of Credit opened in favour of the foreign seller

for the anpbunt of US$ 68,49,839.00 by Vysya Bank
Ltd., Munbai on behal f of the inmporter.

(d) a copy of the Menmorandum of Agreenent between
the inporter and the respondents, and
(e) a copy of the Letter of Credit bearing

no. KHG | LG/ 103/ 97 dated 12:12.1997 for

Rs. 12,01, 00, 000/ - issued by Dena Bank, Bhavnagar

by the respondents on Dena Bank, Minbai in favour

of the inporter.

(f) a copy of the commercial invoice in their favour
i ssued by the inporter to the respondent.

Thus, the facts which enmerge from the above are:

I mporter entered into an agreenment of menorandumw th the
foreign seller on 2.6.1997. On-4.6.1997 the inporter took

physi cal delivery of the ship.” On 24.6.1997 the inporter
requested tinme for filing the Bill of Entry. ~On 12.8.1997 LC was
opened and on the sane day the amobunt was renmitted to the
foreign seller. Thereafter inporter sought and was given

perm ssion for beaching the vessel. The agreenent of sale
between the inporter and the appellant was executed on

11.9.1997. The appellant presented the Bill of Entry on
12.9.1997 and the price was stated to be Rs. 12,01,00, 000/ -.

On 9.6.1997 itself the vessel had started drifting. The inporter
transferred the title to the buyer in pursuance to the

menor andum of under standi ng and the agreenent of sale

entered into between them on 26.12.997 by executing the bill of
sale in favour of the appellant on "as is where is" basis for a
consi deration of Rs. 12,01,00,000/- i.e. after the passing of the

assessment order dated 23.12.1997.

The Assessing Authority in his assessment order dated

23.12.1997 held that the val ue declared by the appellant was

not the price in the course of international trade and
accordingly did not accept the price declared by the appellant

in the Bill of Entry and apprai sed the value of the vessel at the
price at which it had been purchased by the inporter in the
course of international trade

Aggri eved by the aforesaid assessnent order the appell ant

filed an appeal before the Conm ssioner of Custons (Appeals)

who vide its order dated 26.2.1999 allowed the appeal. It was
held that the appellant was entitled to the benefit u/s 22 of the
Act as the warehoused goods had been damaged after

unl oadi ng but before their examnation u/s 17 on account of
accident not due to any wilful act, negligence or default of the
inmporter. It was also held that appellant had purchased the
vessel on high seas basis during the course of internationa
trade. Order in original was set aside with consequential relief.
Rel i ance was pl aced upon the decision of the Tribunal in the
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case of J.M Industries Vs. Comm ssioner of Central Excise,
Raj kot, 1989 (39) ELT 109 (Tribunal).

The Revenue being aggrieved, filed an appeal before the
Tri bunal which allowed the appeal and inter alia held that the
abat ement of duty under Section 22 could not be granted as no
request to that effect had been nade to the Assistant
Comm ssi oner of Custons and that the Assistant
Conmi ssioner was required to record its satisfaction that a
case had been nmade out under Section 22 for abatenent of
duty on the damaged and deteriorated goods. The judgnment in
the case of J.M Industries (supra) was distinguished. It was
further held that transfer by execution of bill of sale between
the appellant and the inmporter was dated 26.12.1997 after the
arrival of the vessel in India in June 1997 and therefore the
appel l ant could not claimthat it was a sale on high seas basis
as indicated in the agreenent of sale dated 11.9.1997. The
entire action seens to be to evade the duty payabl e at proper
val ue and accordingly held the order passed by the
Conmi ssi oner of Custons (Appeals) to be wong in | aw and
restored the order in original
Counsel for the parties have been heard.
Section 22 of the Act reads:
"22. Abatement of duty on damaged or
deteriorated goods.-- (1) Wuere it is
shown to the satisfaction of the Assistant
Conmi ssi oner of Custons or Deputy
Commi ssi oner of Custons\027
(a) that any inported goods had been
damaged or had deteriorated at any
time before or during the unloading of
the goods in India ; or
(b) that any inmported goods, other
t han war ehoused goods, had been
damaged at any tine after the
unl oadi ng thereof in India but before
their exam nation under section 17,
on account of any accident not due to
any willful act, negligence or default
of the inmporter, his enployee or agent
;or
(c) that any warehoused goods had
been damaged at any tine before
cl earance for honme consunption on
account of any accident not due to
any willful act, negligence or default
of the owner, his enployee or agent,
such goods shall be chargeable to duty in
accordance with the provisions of sub-
section (2).
(2) The duty to be charged on the goods
referred to in sub-section (1) shall bear the
same proportion to the duty chargeable on
the goods before the damage or
deterioration which the value of the
danaged or deteriorated goods bears to the
val ue of the goods before the damage or
deterioration.
(3) For the purposes of this section, the
val ue of danmged or deteriorated goods
may be ascertai ned by either of the
foll owi ng methods at the option of the
owner :\ 027
(a) the value of such goods may be
ascertained by the proper officer, or
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(b) such goods nay be sold by the
proper officer by public auction or by
tender, or with the consent of the
owner in any other manner, and the
gross sal e proceeds shall be deemned

to be the value of such goods."

A reading of Section 22 shows that it is for the party

claimng the abatement to show to the satisfaction of the
Assi st ant Comm ssioner of Custons or Deputy Commi ssioner

of Customs that any inported goods had been damaged or
deteriorated at any tine before or during the unloading of the
goods in India ; or that ‘any inported goods, other than

war ehoused goods, had been danaged at any tinme after the

unl oadi ng thereof in India but before their exam nation under
section 17, on account of any accident not due to any willfu
act, negligence or default of the inporter, his enployee or agent
; or that any warehoused goods had been damaged at any tine

bef ore cl earance for hone consunption on account of any

acci dent ‘not due to any willful act, negligence or default of the
owner, his enployee or his agent. Thus to claimthe benefit of
t he abatenent under Section 22, the party clainmng the

abat ement has to satisfy the Assessing Authority that a case
had been made out under Section 22 for abatenent of duty on
danmaged or deteriorated goods. |In the absence of any claim
nmade under Section 22 in witing to the Assessing Authority

the appellant could not claimthe abatenent under Section 22
and the Assessing Authority did not record rightly its
satisfaction that the appellant was entitled to the abatement of
the duty. The Tribunal is right - in holding that the
Conmi ssi oner (Appeals) had erred in giving benefit to the
appel | ant for abatenment of duty under Section 22 of the Act.

The act of "lnport" in this case was over as soon as the
letter of credit was opened by the inporter in favour of the
foreign seller and remtted the sumof Rs. 24,78,27,175/- to the
foreign seller on 12.8.1997 in terns of the letter of credit
opened with the Wsya Bank Ltd., Minbai through ABN Anro
Bank, N. V. Brussels. The term"inmport", "India", "Indian
custons water" have been defined under C auses 23, 27 & 28
of Section 2 of the Act as under :-

(23) "inport", with its grammtical variations and
cognat e expressions, neans bringing into India

froma place outside India;

(27) "India" includes the territorial waters of India;

(28) "I'ndi an custonms waters" means the waters

extending into the sea up to the limt of

conti guous zone of India under section 5 of the

Territorial Waters, Continental Shelf, Exclusive

Econom ¢ Zone and other Maritime Zones Act,

1976 (80 of 1976) and includes any bay, gulf,

har bour, creek or tidal river;

Section 14, which is the relevant provision for valuing the
vessel sold by the inmporter, reads:-

"Sec. 14 - Valuation of goods for
pur pose of assessment.\027

(1) For the purposes of the Custons Tariff
Act, 1975 (51 of 1975) or any other law for
the time being in force where under a duty
of customs is chargeabl e on any goods by
reference to their value, the value of such
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goods shall be deenmed to be the price at
whi ch such or |ike goods are ordinarily
sold, or offered for sale, for delivery at the
time and place of inportation or
exportation, as the case may be, in the
course of international trade, where the
sell er and the buyer have no interest in
the business of each other and the price is
the sol e consideration for the sale or offer
for sale."
[ Enphasi s suppl i ed]

The price of the vessel in the course of international trade

was the price [US$ 68,49,839.00] paid by the inporter to the
Ruby Enterprises Inc., Belgiumin ternms of the Menorandum of
Agreenent dated 2.6.1997 in terns of sub-Section (1) of Section
14 of the Act. The transaction between the inmporter and the
respondent. in ternms of the Menorandum of understandi ng

dated 10.9. 1997 cannot be described as the transaction of
purchase ‘and sal e during the course of international trade. Any
sal e of goods after the act of "inport" within the neaning of the
Act is over, can only be described as a sale in the course of
domestic trade and not a sale in the course of internationa
trade.

Under sub-Section (1) of Section 14 of the Act the

i mported goods are required to be assessed at the price
ordinarily charged for themin the course of international trade
As poi nted out hereinabove the sale price of the aforesaid vesse
during the course of international trade which has actually

been paid was US$ 68, 49,839. 00 equival ent to Rs.

24,78,27,175/-. The reduction in the price to Rs.

12,01, 00, 000/- was not during the course of international trade
but domestic trade. The reduced price, therefore, cannot be
accepted for determ ning the value under sub-Section (1) of
Section 14 of the Act.

I ntroduction of the Custons Val uation (Deternination of

Price of Inported Goods) Rules, 1988 with effect from

16. 8.1988 does not alter the above position-as under Rule 3 of
the aforesaid Rules it is provided that the value of the "inported
goods" shall be transaction value thereof. The transaction

value in ternms of sub-Rule (1) of Rule 4 of the aforesaid Rule is
the price actually paid or payable for the goods when sold for
export to India. Such transaction value in this case is US$

68, 49, 839. 00 and has actually been paid by the inporter to the
exporter abroad. No ot her price can be taken into

consi deration for determ ning the assessable value in this case
either in ternms of the nmain definition of the term™val ue" given
under sub-Section (1) of Section 14 of the Act or in ternms of
sub-Rule (1) of Rule 4 of the aforesaid Rules.

This apart, no application was nade by the buyers i.e.

inmporter in this case to the Assistant Comm ssioner of

Custonms, Bhavnagar for any abatenment of duty on the

danaged goods as the inporter has not come forward for the

cl earance of the aforesaid vessel. The appellant i.e. buyer who
had purchased the vessel in the course of donestic trade was
not entitled to seek any abatenment of duty on the ground on
which it clained before the Appellate Authority. No such case
had been made out before the Assessing Authority before the
goods were actually cleared. Adoption of two different val ues
for the same goods for the purpose of charging duty of custons
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under Section 12 of the Act and Section 3 of the Custons Tariff
Act, 1975 is not only unprecedented but also patently illegal

The Menorandum of Under st andi ng was execut ed

between the inporter and the appellant on 10.9. 1997 which
provi ded :

"The sellers shall deliver vessel to buyers

within 1 (one) day i.e. upon receipt of ful

purchase price and buyer shall accept the

vessel "as is where is" at Sosiya".

The bill of sale executed by the inmporter in pursuance to

the MOU entered between the parties on 10.9.1997 and the
agreenment of sale dated 11.9.1997 on 26.12.1997 whereby the
importer transferred the title of the vessel to the appellant
purely on "as is where is" basis for a consideration of

Rs. 12, 01,00, 000/-. The said bill of sale stated as follows :-

"TO HAVE AND TO HOLD t he sai d vesse

and appurtenances there into belonging

upto the buyer, its successors and assign

for ever. Seller hereby transfers title to
vessel to buyer outright "as is where is’ . in
standard condition/and warrants that the

said vessel is free of all debts, |oans, taxes
encunbrances and litigation and maritine

i nes and other clainms whatsoever".

Menor andum of - under st andi'ng dated 10.9. 1997, the
agreenment to sell dated 11.9.1997 as well as the bill of sale
dated 26.12. 1997 are after the goods had arrived in India in
June, 1997. Under the circunstances, the appellant coul d not
claimthe sale in its favour on High Seas basis as indicated in
the agreement of sale dated 11.9.:1997.- The Tribunal was right
in observing that fromthe conduct of the parties it cannot be
rul ed out that the action seened to be to evade the duty
payabl e at the proper val ue.

It is interesting to note that the bill of sale was executed

by the inporter on 26.12.1997. Thus the title to the goods
passed to the appellant on 26.12.1997, i.e., after the order in
original passed by the assessing authority on 23.12.1997.

For the reasons stated above, we do not find any
nmerits in this appeal and dismiss the sanme with costs.




