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ACT:

M stake of Law Paynent-Sales tax on forward transactions,
subsequent |y held invalid--Claim for ref und- Vol unt ary
paynent - Equi t abl e consi derati ons-lndi an Contract Act, 1872
(9 of 1872),s. 72.

HEADNOTE:
Under S. 72 of the Indian Contract Act, 1872: " A person-  to
whom noney has been paid ... by mistake or- under coercion

must repay or return it
The respondent, a registered firm paid sales taxin respect
of its forward transactions in pursuance of the assessnment
orders passed by the sales tax officer for the years 1949-
51, but in 1952, the Allahabad H gh Court having held in
Messrs. Budh Prakash jai Prakash v. Sales Tax - Oficer
Kanpuy, 1952 A L. J. 332, that the levy of sales 'tax on
forward transactions was ultra vires, the respondent applied
for a refund of the ampunts paid, by a wit petition under
Art. 226 of the Constitution. 1t was contended for the
sales tax authorities that the respondent was not entitled
to a refund because (1) the anpbunts in dispute were paid by
the respondent wunder a m stake of law and were therefore
irrecoverable, (2) the paynents were in discharge of the
l[iability wunder the Sales Tax Act and were voluntary
paynments wi thout protest, and (3) inasnmuch as the nonies
which had been received by the Governnent had not been
retaine but had been spent away by it, the respondent was
disentitled to recover the said anounts.

Held, that the term" mistake " ins. 72 O the Indian Con-
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tract Act conprises within its scope a mstake of law as
well as a mistake of fact and that, under that section a

party is entitled to recover noney paid by mstake or under
coercion, and if it is established that the paynent, even
though it be of a tax, has been nade by the party |abouring
under a mstake of law, the party receiving the noney is
bound to repay or return it though it nmight have been paid
voluntarily, subject, however, to questions of estoppel
wai ver, limtation or the |ike.

Shib Prasad Singh v. Maharaja Srish Chandra Nandi, (1949)
LR 76 I.A 244, relied on

VWere there is a clear and unanbi guous provision of |aw
which entitles a party tothe relief clained by him
equi tabl e considerations cannot be inported and, in the
instant case, the fact that the Governnment had not retained
the nmoni es paid by the respondent but had spent them away in
the ordi nary course
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of business of the State would not nake any difference, and
under the plain ternms of s. 72 O the Act the respondent was
entitled to recover the anounts.

hservations in Nagorao v. Governor-Ceneral in Council, A
1. R 1951 Nag. 372, 374, to the effect that where a party
recei ving noney paid under a m stake has no | onger the npbney
with him equitable considerations m ght arise, disapproved.

JUDGVENT:

ClVIL APPELLATE- JURI SDI.CTI O\~ Civil Appeal No.

87 of 1957.

Appeal fromthe judgnent and decree dated Decenber 1, 1955,
of the Allahabad H gh Court in Special Appeal No. 18 of
1955, arising out of the judgment and order dated Novemnber
30, 1954, of the' said Court in GCvil Msc. Wit No. 355 of
1952.

H. N. Sanyal, Additional Solicitor-General of I|ndia,

G C. Mathur and C. P. Lal, for the appellants.

P. R Das and B. P. Maheshwari, for the respondent.

B. P. Maheshwari, for Agra Bullion Exchange (I|ntervener).
K. Veeraswami and T. M Sen, for the State -of WMadras
(I'ntervener).

R C. Prasad, for the State of Bihar (Intervener).

H. N. Sanyal, Additional Solicitor-General of India,

B. Gopal akri shnan and T. M Sen, for the Union of India
(I'ntervener).

1958. Sept ember  23. The Judgnent of the Court was
del i vered by

BHAGMATI J.-The facts leading up to this appeal lie within a
narrow conpass. The respondent is a firmregistered /under
the Indian Partnership Act dealing in Bullion, “Gold and
Silver ornanents and forward contracts in Silver Bullion at
Banaras in the State of Uttar Pradesh. For the assessnent
years 1948-49, 1949-50 and 1950-51 the Sales Tax O ficer
Banaras, the appellant No. 1 herein assessed the respondent
to U P. Sales Tax on its forward transactions in Silver
Bullion. The respondent had deposited the suns of Rs. 150-
12-0, Rs. 470-0-0 and Rs. 741-0-0 for the said
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three years which sums were appropriated to-wards the
payment of the sales tax liability of the firm under the
respecti ve assessnment orders passed on May 31, 1949, Cctober
30, 1950 and August 22, 1951

The levy of sales tax on forward transactions was held to be
ultra vires, by the Hi gh Court of Allahabad by its judgnent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 12

delivered on February 27, 1952, in Messrs. Budh Prakash Ja
Prakash v. Sales Tax Oficer, Kanpur (1) and the respondent
by its letter dated July 8, 1952, asked for a refund of the
anmounts of sales tax paid as aforesaid. The appellant No.
2, the Comm ssioner of Sales Tax, U. P., Lucknow, however,
by his letter dated July 19, 1952, refused to refund the
sane.

The respondent thereafter filed in the Hgh Court of
Al'l ahabad the Gvil Msc. Wit Petition No. 355 of 1952
under Art. 226 of the Constitution and asked for a wit of
certiorari for quashing the aforesaid three assessnent
orders and a wit of mandanmus requiring the appellants to
refund the aforesaid amobunts aggregating to Rs. 1, 365-12-0.
The judgnent of the Allahabad H gh Court was confirnmed by
this Court on May 3, 1954, in Sales Tax Oficer, Pilibhit v.
Budh Prakash Jai Prakash () and the wit petition aforesaid
was heard by Chaturvedi J. The |earned judge by an order
dat ed Novenmber 30, 1954, quashed the said assessnment orders
in so far as they purported to assess the respondent in
respect . ‘of ~ forward contracts in silver and also issued a
wit of —mandamus directing the appellants to refund the
amounts paid by the respondent.

The appellants filed a Special Appeal No. 18 of 1955 in the
Hi gh Court of All ahabad against that order of the |earned
Judge. A Division Bench of the said H gh Court heard the
said appeal on Decenber 1, 1955. It was argued by the
Advocat e- General on, behalf of the  appellants that the
amounts in dispute were paid by the respondent wunder a
mstake of law and were therefore irrecoverable. The
Advocat e- General also stated categorically  that in that
appeal he did not contend that the respondent ought to have
(1) (1952) A L.J- 332.

(2) [1955] 1 S.C R 243.
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proceeded for the recovery of the anpbunt clainmed otherw se
t han by way of a petition Under Art. 226 of the
Constitution. The High Court canme to the conclusion that s.
72 of the Indian Contract Act applied to the present’ case
and the State Governnment nust refund the noneys  unlawfully
received by it fromthe respondent on account of Sales Tax.
It accordingly dismssed the appeal with costs.

The appellants then applied for a certificate under Art.
133(1)(b) of the Constitution which certificate was _granted
by the H gh Court on July 30, 1956, on the -Advocate-
General’s giving to the Court an undertaking that the ~State
will, in any event, pay the costs, charges and -expenses
incurred by or on behalf of the respondent as taxed by this
Court. This appeal has accordingly cone up for hearing and
final disposal before us at the instance of the  Sales Tax
O ficer, Banaras, appellant No. 1, the Conm ssioner, / Sales
Tax, U.P., Lucknow, appellant No. 2 and the State of U P.
appel  ant No. 3.

The question that arises for our determination in this
appeal is whether s. 72 of the Indian Contract Act applies
to the facts of the present case.

The learned Additional Solicitor-General appearing for the
appel lants tried to urge before us that the procedure laid
down in the UP. Sales Tax Act by way of appeal and/or
revi sion agai nst the assessnment orders in question ought to
have been followed by the respondent and that not having
been done the respondent was debarred from proceeding in the
civil courts for obtaining a refund of the nonies paid as
af or esai d. He also tried to urge that in any event a wit
petition could not lie for recovering the nonies thus paid
by the respondent. Both those contentions were, however,
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not available to himby reason of the categorical statenent
nmade by the Advocate-CGeneral before the Hi gh Court. The
whol e matter had proceeded on the basis that the respondent
was entitled to recover the anpbunt claimed in the wit
petition which was filed. No such point had been taken
either in the grounds of appeal or in the statement of case

filed before us in this Court and we did not feel justified
in allowng the
1354

| earned Additional Solicitor-CGeneral to take this point at
this stage.

Section 72 of the Indian Contract Act is in the

foll owi ng terns:

“ A person to whomnoney has been paid, or anything
del ivered by mi stake orunder coercion, nust repay or return
it."

As will be observed the section in ternms does not make any
distinction between a m stake of law or a m stake of fact.
The term " m stake " has been used wi thout any qualification
or limtation whatever and conprises within its scope a
m stake of law as well as a nistake of fact. It was,
however, attenpted to be argued on the analogy of the
position in |l aw obtaining in England, Anerica and Australia
that noney paid wunder a mstake of "law could not be
recovered and that 'that was also the intendment of s. 72 of
the Indian Contract Act.

The position in English law is thus sunmarised in Kerr on
Fraud and M stake " 7th Edn., at p.  140:

" As a general rule it is well-established in equity as well
as at law, that noney paid under a m stake of law, with ful
know edge of the facts, is not recoverable, and that even a
prom se to pay, upon a supposed liability, and in ‘ignorance
of the law, will bind the party. "

The ratio of the rule was thus stated by Janes

L. J. in Rogers v. Inghan(1l)

" If that proposition were trite inrrespect of this case it
nmust be true in respect to every case in the High Court of
Justice where noney has been paid under a mistake as to
legal rights, it would open a fearful anobunt of ~litigation
and evil in the cases of distribution of estates, ~and it
woul d be difficult to say what limt could be placed to this
kind of claim if it could be made after —an executor or
trustee had distributed the whole estate anpbng the persons
supposed to be entitled, every one of them having know edge
of all the facts, and having given a release. The thing has
never been done, and it is not a thing which, in nmy opinion
is to be encouraged. Were people have a

(1) (1876) 3 Ch. D. 351, 356.
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know edge of all the facts and take advice, and whether they
get proper advice or not, the noney is divided.-and the
busi ness is settled, it is not for the good of mankind that
it should be reopened..." (See also National Pari ' Mitua
Association Ltd. v. The King (1) and Pollock on Contract,
13th Edn., at pp. 367 & 374).

The Anmerican doctrine is also to the sanme effect as appears
fromthe followi ng passage in W1l oughby on the Constitution
of the United States, Vol. 1, p. 12:

" The general doctrine that no legal rights or obligation
can accrue under an unconstitutional lawis applied in civi
as well as crimnal cases. However, in the case of taxes
levied and collected under statutes later held to be
unconstitutional, the tax payer cannot recover unless he
protested the paynment at the tine nade. This, however, is a
special doctrine applicable only in the case of taxes paid




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 12

to the State. Thus, in transactions between private
i ndi vidual s, noneys paid under or in pursuance of a statute
later held to be unconstitutional, may be recovered, or
rel ease from other undertakings entered into obtained. "
The High Court of Australia also expressed a simlar opinion
in Werrin v. The Commonwealth (2) where Latham C. J. and
MacTiernan J. held that noney paid voluntarily under a
m stake of law was irrecoverable. LathamC J. in the
course of his judgnent at p. 157 relied upon the genera
rule, as stated in Leake on Contracts, 6th Edn. (1911), p.
63 " that noney paid voluntarily, that is to say, wthout
conpul sion or extortion or undue influence and wth a
know edge of. all the facts, cannot be recovered although
paid wi thout any consideration. "
It is no doubt true that in England, Arerica and Australia
the position in law is that nonies paid voluntarily, that is
to say, w thout conpul sion or extortion or undue influence
and with a know edge of all facts, cannot here cover ed
al t hough pai d wi thout any consideration.ls the position the
sane in I'ndia ?

(1) 47 T.L.R 110. (2) 59 C. L.R 150.
172
1356
It is necessary to observe at the outset that what we have
got to consider are the plain terns of s. 72 of the Indian
Contract Act as enacted by the Legislature.. If the terms
are plain and unanbi guous we cannot have resort to the
position in law ‘as it obtained in “England or in other
countries when the statute was enacted by the Legislature.
Such recourse would be perm-ssible only if there was any
|atent or patent anbiguity and the courts were required to
find out what was the true intendnent of the Legislature.
Where, however, the ternms of the statute do not admt of any
such ambiguity, it is the clear duty ~of the courts to
construe the plain terns of the statute and give them their
| egal effect.
As was observed by Lord Herschell (in the Bank of England v.
Vagliano Brothers (1)
" 1 think the proper course is inthe first Jinstance to
exam ne the | anguage of the statute and to ask what'is its
natural rmeani ng uni nfluenced by any consi derations derived
from the previous state of the law, and not to start wth
enquiring how the |law previously stood, and then, assum ng
that it was probably intended to leave it unaltered, to see
if the words of the enactnment will bear an interpretation in
conformity with this view "
"If a Statute, intended to enbody in a code a ~particular

branch of the law, is to be treated in this fashion, it
appears to nme that its utility will be alnbst entirely
destroyed, and the very object with which it was enacted
will be frustrated. The purpose of such a statute surely

was that on any point specifically dealt with by it, the | aw
should be ascertained by interpreting the I|anguage  used
instead of, as before, by roam ng oyer a vast nunber  of
authorities in order to discover what the law was,
extracting it by a minute critical exam nation of the prior
decision...............

Thi s passage was quoted with approval by their Lordships of
the Privy Council in Narendranath Sircar v. Kanmal-Basini
Dasi  (2) while laying down the proper node of dealing wth
an Act enacted to codify a particular branch of the |aw

(1) [1891] A C 107, 144.

(2) (1896) I.L.R 23 Cal. 563, 571
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The Privy Council adopted a simlar reasoning in Mohor
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Bi bee v. Dhurnodas Ghose (1) where they had to interpret s.
11 of the Indian Contract Act. They had before them the
general current of decisions in India that ever since the
passi ng of the Indian Contract Act the contracts of infants
were voidable only. There were, however, vigorous protests
by wvarious judges fromtinme to time; and there were also
deci si ons to the contrary effect. Under these cir-
cunst ances, their Lordshi ps considered thenselves at liberty
to act on their own view of the law as declared by the
Contract Act, and they had thought it right to have the case
reargued before themupon this point. They did not consider
it necessary to examine in detail the numerous decisions
above referred to, as in their opinion the " whole question
turns upon what is the true construction of the Contract Act
itself ". They then referred to the various relevant
sections of the Indian Contract Act and came to the
conclusion that the question whether a contract is void or
voi dabl e presupposes the existence of a contract within the
nmeani ng of the Act and cannot arise in the base of an infant
who i s not conpetent to contract. "

In Satyabrata Ghose v. Migneeram Bangur & Co. (2), s. 56 of
the Indian Contract Act cane up for consideration by this
Court. B. K Mikherjea J. (as he then was) while delivering
the judgnent of the Court quoted with approval the follow ng
observations of Fazl Ali J. in Ganga Saran v. Ram Charan
(3):

" 1t seenms necessary for us to enphasise that so far as the
courts in this country are concerned, they nmust |ook
primarily to the |aw as enbodied in sections 32 and 56 of
the I ndian Contract Act, 1872. and proceeded to observe :

“ It would be incorrect to say that section 56 of the
Contract Act applies only to cases of physical inpossibility
and that where this section is not applicable, recourse can
be had to the principle of English |awon the subject of
frustration. It nust be held al'so that to the extent that
the I ndian Contract Act deals

(1) (1902) L.R 30 I.A 114. (2) ([1954] S.C R 310,

(3) [1952] S.C.R 36, 52.
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with a particular subject, it is exhaustive upon the sane
and it is not permissible to inmport the principles  of
Engl i sh | aw dehors these statutory provi si ons. The
decisions of the English courts possess only a persuasive
value and nmay be helpful in showing how the courts  in
Engl and have deci ded cases under circunstances -sinmilar to
t hose whi ch have conme before our courts. "

It is, therefore, clear that in order to ascertain the true
meani ng and intent of the provisions, we have got to turn to
the very terns of the statute itself, divorced from al
consi derations as to what was the state of the previous |aw
or the lawin England or el sewhere at the tinme ‘when the
statute was enacted. To do otherw se would be to make the
law, not to interpret it. (See Gwnne v. Burnell (1) and
Kumar Kamal r anj an Roy

V. Secretary of State (2).

The courts in India do not appear to have consistently
adopted this course and there were several decisions reached
to the effect that s. 72 did not apply to npbney paid under a
m stake of law, e.g., WIf & Sons v. Dadyba Khinji & Co. (3)
and Appavoo Chettiar v. S. 1. Ry. Co. (4). In reaching
those decisions the courts were particularly influenced by
the English decisions and al so provisions of s. 21 of the
Indian Contract Act which provides that a contract is not
voi dabl e because it was caused by a mistake as to any law in
force in British India. On the other hand, the Calcutta
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H gh Court had decided in Jagdi sh Prasad Pannal al v. Produce
Exchange Corporation Ltd. (5), that the word " nmistake " in
s. 72 of the Indian Contract Act included not only a m stake
of fact but also a mistake of law and it was further pointed
out that this section did not conflict with s. 21 because
that section dealt not with a paynent made under a mi stake
of law but a contract caused by a m stake of |aw, whereas s.
72 dealt with a paynent which was either not wunder a
contract at all or even if under a contract, it was not a
cause of the contract.

(1) 7 d. &F. 69. (2) L. R 66 1. A 1, 10. (3) (1919
l.L.R 44 Bom 631, 649. (4) A |l.R 1929 Mad. 177.

(5) A 1.R 1946 Cal. 245.
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The Privy Council resolved this conflict in Shiba Prasad
Singh v. Srish Chandra Nundi(1). Their Lordships of the
Privy Council observed that the authorities which dealt with
the nmeaning of " m stake in the section were surprisingly
few and /it could not be said that there was any settled
trend of ‘authority. Their Lordshi ps were therefore bound to
consider this natter as an open question, and stated at p

253:

" Those | earned judges who have held that mstake in this
context must be given a limted meani ng appear to have been
largely influenced by the view expressed. in Pollock and
Mulla’s commentary on s. 72 of the Indian Contract Act,
where it is stated (Indian Contract & Specific Relief Acts,
6th Edn., p. 402): " Mstake of" law is 'not expressly
excluded by the words of this section; but s. 21 shows that
it is not included ". For exanple, WIf & Sons v. Dadyaba
Khimi & Co. (2). WMacleod J. said referring tos.. 72 " on
the face of it mistake includes nmistake of law. But it is
said that wunder s. 21 a contract is not -voidable on the
ground that the parties contracted under a m staken belief
of the law existing in British India, and the effect of that
section would be neutralized if a party to such a contract
could recover what he had paid by means of s. 72 though
under s. 21 the contract renmined legally enforceable. This
seens to be the argunment of Messrs. . Pollock and Mull'a and
as far as | can see it is sound." In-Appavoo Chettiar v.
South Indian Ry. (3), Ranmesam and Jackson JJ. say: " Though
the word ' mistake’ ins. 72 is not limted it nust refer to
the kind of mstake that can afford a ground for relief as
laid down in ss. 20 and 21 of the Act......... I ndi an | aw
seens to be clear, nanely, that a mistake, in the sense that
it is a pure mstake as to the lawin India resulting in the
paynment by one person to another and making. it equitable
that the payee should return the money is no ' ground. for

relief." Their Lordships have found no case in which an
opinion that ',mstake" ins. 72 nust be given a limted
neani ng has been based on any other ground. |In their

(1) (1949) L.R 76 I.A 244. (2) (1919) |.L.R 44 Bom 631
(3) AI.R 1929 Mad. 648.
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Lordships’ opinion this reasoning is fallacious. If_ a
m stake of law has led to the formation of a contract, s. 21
enacts that that contract is not for that reason voidable.
If noney is paid under that contract, it cannot be said that
that noney was paid under m stake of law; it was paid
because it was due under a valid contract, and if it had not
been paid paynent could have been enforced. Paynent " by
mstake " ins. 72 nust refer to a paynent which was not
legally due and which could not have been enforced ; the "
m stake " is thinking that the noney paid was due when, in
fact, it was not due. There is nothing inconsistent in
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enacting on the one hand that if parties enter into a
contract under mistake in law that contract nust stand and
is enforceable, but, on the other hand, that if one party
acting wunder mstake of |aw pays to another party noney
which is not due by contract or otherw se, that noney nust
be repaid. Mreover, if the argunment based on inconsistency
with s. 21 were valid, a simlar argunent based on incon-
sistency with s. 22 would be valid and would lead to the
conclusion that s. 72 does not even apply to mistake of
fact. The argunent subnitted to their Lordships was that s.
72 only applies if there is no subsisting contract between
the person making the paynent and the payee, and that the
I ndi an Contract Act does not deal with the case where there
is a subsisting contract but the paynment was not due under

it. But there appears to their Lordships to be no good
reason for so limting the scope of the Act. Once it is
established that -the payment in question was not due, it

appears” to their Lordships to be irrelevant to consider
whet her or not there was a contract between the parties
under whi'ch-sone ot her sumwas due. = Their Lordships do not

find it necessary to examine in detail t he I ndi an
authorities for the wider interpretation of " mistake " in
s. T2. They would only refer to the latest of these

authorities, Pannalal v. Produce Exchange Corp. Ltd. (1), in
which a carefully reasoned judgnent was given by Sen J.
Their Lordships agree with this judgnment. It may be well to
add that their

(1) A 1.R 1946 Cal. 245.

1361

Lordshi ps’ judgnent does not inply that every sumpaid under
m stake is recoverable, no matter what the circunstances nay
be. There may in a particular case be circumstances which
disentitle a plaintiff by estoppel or otherw se."

W are of opinion that this interpretation put by their
Lordships of the Privy Council on s. 72 is correct. There
is no warrant for ascribing any limted neaning to the word
| mstake’ as has been used therein and it is w de enough to
cover not only a mstake of fact but also a mstake of | aw.
There is no Conflict between the provisions of s.” 72 on the
one hand and ss. 21 and 22 of the Indian Contract Act on the
other and the true principle enunciated is that if one party
under a m stake, whether of fact or |law, pays to another
party noney which is not due by contract or otherw se that
noney nust be repaid. The mistake lies in thinking that the
noney paid was due when in fact it was not due and  that
m stake, if established, entitles the party paying the noney
to recover it back fromthe party receiving the sane.

The | earned Additional Solicitor-General, however, sought to
bring his case within the observations of their Lordships of
the Privy Council that their judgment did not inply that
every sum paid under mistake is recoverable no matter what
the circunmstances night be and that there might be in a
particul ar case circunstances which disentitle a plaintiff
by estoppel or otherwise. It was thus urged that having
regard to the circunstances of the present case, (i) in so
far as the paynments were in discharge of the liability under
the U P. Sales Tax Act and were voluntary paynents w thout
protest and also (ii) inasnuch as the nonies which had been
received by the State of U P. had not been retained but had
been spent away by it, the respondent was disentitled to
recover the said anmpunts. Here also, we may observe that
these contentions were not specifically urged in the High
Court or in the statenment of case filed by the appellants in
this court; but we heard argunents on the sanme, as they were
necessarily involved in the question whether s. 72 of
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the Indian Contract Act applied to the facts of the present
case.

Re: (i):-The respondent was assessed for the said anpunts
under the U P. Sales Tax Act and paid the sane; but these
payments were in respect of forward transactions in silver.
If the State of U P. was not entitled to receive the sales
tax on these transactions, the provision in that behalf
being wultra vires, that could not avail the State and the
amounts were paid by the respondent, even though they were
not due by contract or otherwi se. The respondent committed
the mstake in thinking that the nonies paid were due when
in fact they were not due and that mstake on being
established entitled it to recover the sane back from the
State wunder s. 72 of the Indian Contract Act. It was,
however, contended that the paynments having been nade in
di scharge of the liability under the U P. Sales Tax Act,
they were paynents of tax and even though the ternms of s. 72
of the I'ndian Contract Act applied to the facts of the
present . ‘case no nonies paid by way of tax could be
recover ed. We do not seeany warrant for this proposition
within the ternms of s. 72 itself. Reliance was, however,
pl aced on two decisions of the Madras Hi gh Court reported in
(1) Municipal Council, Tuticorin v. Balli Bros. (1) and (2)
Muni ci pal Council, 'Raj ahmundry v. Subba Rao (2). It may be
noted, however, that both these decisions proceeded on the
basis that the paynents of the taxes there were nade under
m stake of |[aw which as understood then by the Madras Hi gh
Court was not within the purviewof s. 72 of the Indian
Contract Act. The Hi gh Court then proceeded to consider
whet her they fell within the second part of s. 72, viz.,
whet her the noni es had been pai d under coercion. The court
hel d on the facts of those cases that the paynments had been
voluntarily made and the parties paying the sane were
therefore not entitled to recover the sane. The voluntary
paynment was there considered in contradistinction to paynent
under coercion and the real ratio/of the decisions was that
there was no coercion or duress exercised by the authorities
for

(1) A1.R 1934 Mad. 420. (2) A'l.R 1937 Mad. 559.
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exacting the said payments and therefore the paynents having
been voluntarily made, though under m stake of |aw, were not
recoverable. The ratio of these decisions, therefore, does
not help the appellants before us. The Privy Counci
decision in Shiba Prasad Singh v. Srish Chandra Nandi (1)
has set the whole controversy at rest and if it is once
established that the paynment, even though it be of a  tax,
has been nmade by the party | abouring under a m stake of | aw
the party is entitled to recover the sane and the /party
receiving the sane is bound to repay or return -it. No
di stinction can, therefore, be nade in respect of @ a tax
liability and any other liability on a plain reading of the
terns of s. 72 of the Indian Contract Act, even though such
a distinction has been nmade in America vide the passage from
W | oughby on the Constitution of the United States, Vol. 1,
p. 12 opcit. To hold that tax paid by m stake of |aw cannot
be recoverd under s. 72 will be not to interpret the | aw but
to nake a | aw by addi ng sone such words as " otherw se than
by way of taxes " after the word pai d
If this is the true position the fact that both the parti es,
viz., the respondent and the appellants were | abouring under
a mstake of law and the respondent nade the paynents
voluntarily would not disentitle it fromreceiving the said
amounts. The anpunts paid by the respondent under the U P




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 12

Sales Tax Act in respect of the forward transactions in
silver, had already been deposited by the respondent in
advance in accordance with the U P. Sales Tax Rules and
were appropriated by the State of U P. towards the
di scharge of the liability for the sales tax on the res-
pective assessnent orders having been passed. Both the
parties were then |abouring under a mstake of law, the
| egal position as established |ater on by the decision of
the Allahabad H gh Court in Messrs. Budh Prakash Ja

Prakash v. Sales Tax Oficer, Kanpur (2) subsequently
confirmed by this Court in Sales Tax Oficer, Pilibhit wv.

Budh Prakash Jai Prakash (3) not having been known to the
parties at the rel evant

(1) (1949) L. R 76 1. A 244, (2) (1952) A L.J. 332

(3) [1955] | S.C R 243.
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dat es. Thi s m stake of |aw becane apparent only on May 3,

1954, when this Court confirmed the said decition of the
Al | ababad High Court and on that position being established
the respondent becane entitled to recover back the said
amount s whi ch had been paid by mistake of law. The state of
mnd of the respondent would be the only thing relevant to
consider in this context and once the respondent established
that the paynents /were nade by it under a mstake of |aw,
(and it may be noted here that the whole natter proceeded
before the H gh Court on the basis that the respondent had
commtted a mistake of law in making the said paynents), it
was entitled to recover back the said anbunts and the State
of U P. was bound to repay or return the same to the
respondent irrespective of any other consideration. There
was nothing in the circunstances of the caseto raise any
est oppel against the respondent nor would the fact that the
paynments were made in discharge of a tax liability come
within the dictumof the Privy Council above referred-to.
Vol untary payment of such tax liability was not by itself
enough to preclude the respondent fromrecovering the said
amounts, once it was established that the paynents were made
under a mistake of law. On a true interpretation of 's. 72
of the Indian Contract Act the only two circunmstances there
indicated as entitling the party to recover the nmoney back
are that the noni es must have been paid by mstake or under
coerci on. If mstake either of law or of fact i's
established, he is entitled to recover the nonies ~and -the
party receiving the sane is bound to repay or return them
irrespective of any consideration whether the nonies had
been paid voluntarily, subject however to questions of

estoppel, waiver, limtation or the |ike. [f once . that
circunstance is established the party is entitled to the
relief clained. |If, on the other hand, neither ni stake of

| aw nor of fact is established., the party may rely upon the
fact of the nonies having been paid under coercion in  order

to entitle him to the relief claimed and it is in  that

position that it becomes relevant to consider whether the
paynment has been a voluntary paynment or a paynent under

coercion. The
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latter position has been el aborated in English law in the
manner following in Twford v. Manchester Corporation (1)

where Roner J. observed

" Even so, however, | respectfully agree with the rest of

Walton J.’'s judgnent, particularly with his statenent that a
general rule applies, nanely, the rule that, if noney is
paid voluntarily, without compul sion, extortion, or undue
i nfluence, wthout fraud by the person to whomit is paid
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and with full know edge of all the facts, it cannot be
recovered, although paid wthout consideration, or in
di scharge of a claimwhich was not due or which mght have
been successfully resisted."

The principle of estoppel which has been adverted to by the
Privy Council in Shiba Prasad Singh v. Srish Chandra Nand
(2) as disentitling the plaintiff to recover the nonies paid
under mi stake can best be illustrated by the decision of the
Appeal Court in England reported in Holt v. Markham (3) "-
here it was held that as the defendant had been led by the
plaintiffs’ conduct to believe that he nmight treat the nobney
as his own, and in that belief had altered his position by
spending it, the plaintiffs were estopped fromalleging that
it was paid under a mistake; and this brings us to a
consi deration of point No. 2 above stated.

Re: (ii): \Whether the principle of estoppel applies or
there are circunmstances attendant upon the transacti on which
disentitle the respondent to ‘recover back the nonies,
depends upon-the facts and circunstances of each case. No
guesti on ‘of “estoppel can ever arise where both the parties,
as in the present case, are |labouring under the m stake of
aw and one party is not nore to blame than the other
Estoppel arises only when the plaintiff by his acts or
conduct makes a representation to the defendant of a certain
state of facts which i's acted upon by the defendant to his
detriment; it is only then that the plaintiff is estopped
from setting up a different state of facts.  Even if this
position can be availed of where the representation is in
regard to a position in law, no

(1) [1946] 1 Ch. 236, 241. (2) [1949] L. R 76 |. A 244,
(3) [1923] 1 K B. 504.
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such occasion arises when the mistake of lawis comon to
both the parties. The other circunstances would be such as
woul d entitle a court of equity to refuse the relief claimed
by the plaintiff because on the facts and circunstances of
the case it would be inequitable for the court to award the
relief to the plaintiff. These are, however, “equitable
consi derations and could scarcely be inported when there is
a cl ear and unanbi guous provision of law which entitles the
plaintiff to the relief claimed by him

Such equitabl e considerations were inported by the Nagpur
Hi gh Court in Nagorao v. G G -in-Council where Kaushal endra
Rao J. observed

" The circunmstances in a particular case, disentitle the
pltf. to recover what was paid under nistake."

" If the reason for the rule that a person. paying noney
under mstake is entitled to recover it is that it is
agai nst conscience for the receiver to retain it, then  when
the receiver has no |onger the noney with himor cannot be
considered as still having it as in a case when he“has spent
it on his own purposes-which is not the case here-different
consi derati ons nust necessarily arise.”

We do not agree with these observations of the Nagpur  High
Court. No such equitabl e considerations can be inported
when the terms of s. 72 of the Indian Contract Act are clear
and unanbi guous. W may, in this context, refer to the
observations of their Lordships of the Privy Council in
Mohori  Bi bee v. Dhurnpbdas CGhose (2) at p. 125. In dealing
with the argument which was urged there in regard to the
mnor’'s contracts which were declared void, viz., that one
who seeks equity nmust do equity and that the minor against
whom the contract was declared void must refund t he
advant age whi ch he had got out of the same, their Lordships
observed that this argument did not require further notice
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except by referring to a recent decision of the Court of
Appeal in Thurstan v. Nottingham Permanent Benefit Buil di ng
Society (3)

(1) A 1.R 1951 Nag. 372,374. (2) [19C®] L. R 30 I|. A
114.

(3) [19C2] 1 Ch. 1.
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since affirmed by the House of Lords and they quoted wth
approval the follow ng passage fromthe judgnment of Ronmer L.
J., at p. 13 of the earlier report:

" The short answer is that a Court of Equity cannot say that
it is equitable to conpel a person to pay npbneys in respect
of a transaction which as against that per son the
Legi sl ature has declared to be void."

That ratio was applied by their Lordships to the facts of
the case, before themand the contention was negatived.
Merely because the State of U P. had not retained the
noni es paid by the respondent but had spent them away in the
ordi nary course of the business of the State would not make
any difference to the position and under the plain terns of
s. 72 of thelndian Contract Act the respondent would be
entitled to recover back the nmonies paid by it to the State
of U. P. under m stake of |aw

The result, therefore, is that none of the contentions

urged before us on/'behalf of the appellants in regard to the
non-applicability of s. 72 of the Indian Contract Act to the
facts of the present case avail themand the appeal is
accordingly dismssed with costs.

Appeal dism ssed.




