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I ncome Tax Act, 1922, Section -33B-Construction of
section 33B with particular bearing on the scope of the
appel | ate powers of ‘the Tribunal “under sub-section 4 thereof
and the effect of sub-section 2(b) on sub section (4)-
Whet her sub section 2(b) of section 33B has the effect of
attenuation or curtailing the appellate powers  of the
Tri bunal under sub section 4.

HEADNOTE:

In respect of the accounting years ending March 31
1957 and March 1958 respectively on the voluntary returns
submitted by the respondent, the Income Tax Officer "E Ward
District Il (1) Calcutta conpleted the assessnent for these
years (1957-58 and 1958-59) on total incomes of Rs. 7000/ -
and Rs. 7500/- respectively, the same having been made in
the status of unregistered firm consisting of three
partners, nanely Asha Devi Vaid, Santosh Devi Vaid and Sugn
Devi Vaid wth equal shares. On August 2, 1962, the
Conmi ssi oner of Income Tax issued notice to show cause why
the said assessnents should not be cancell ed under section
33B of the Act as he felt that the conpleted assessnents
were erroneous as being prejudicial to the interests of the
Revenue and the Income Tax Oficer 'E Ward District I1(1)
Calcutta had no territorial jurisdiction over the case of
the assessee. The notice was served on the assessee on
August 3, 1962 and the hearing was fixed by the Conm ssioner
for August 6, 1962. On the ground that none appeared and
there was no application for adjournnent, the Conmi ssioner
passed his order under section 33B ex parte on that date.

By his said order the Commissioner cancelled the
assessnments nade by the Income Tax O ficer on three grounds
(a) that sone of the partners were mnors and were not
conpetent to enter into any partnership agreement with the
result that the status of unregistered firmassigned to the
assessee by the Income Tax O ficer was clearly wong and as
such the assessnments deserved to be cancelled; (b) that the
books of accounts were unreliable and they were not properly
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exam ned by the Income Tax O ficer with the result that the
assessments nade were prejudicial to the interests of the
revenue and (c) that the Income Tax Oficer has no
territorial jurisdiction over the case which fell in the
jurisdiction of Inconme Tax Oficer, District 11l Calcutta
and directed the Income Tax O ficer havi ng pr oper
jurisdiction to make fresh assessments after exam ning the
records of the assessee in accordance with | aw

The appeals preferred to the Appellate Tribunal under
section 33B(3) wer e accept ed. Fi ndi ng t hat t he
Conmi ssioner’s order passed at 11.30 AM ex parte was bad
in as nmuch as the notice served upon the assessee permtted
filing of objections at any tinme during the course of August
6, 1962 and the objections were in fact filed later in the
day, the Tribunal remanded the case with the direction to
di spose it of afresh after giving due opportunity to the
respondent assessee. On a reference to the High Court at the
i nstance of the appel lant, the
269
H gh Court ~held: (a) the assunption of jurisdiction by the
Comm ssi oner _under section 33B - of the |Income Tax Act was
valid in law, (b) the Tribunal acted properly in vacating or
cancel ling the Comm ssioner’s order, but, (c) the Tribuna
did not act properly in directing the Conm ssioner to act
under section 33B(1l) because the period of limtation of two
years prescribed under section 33(2)(b) for himto act under
section 33B(1) had expired. In doing so, the H gh Court held
that the provision of sub section 2(b) was absolute and
covered even a revisional order of the Conm ssioner passed
in pursuance of a direction given by any appellate
aut hority.

Al'l owi ng the appeal by Certificate, the Court
N

HELD: 1. Under sub section (1) of section 33B of the
I ncome Tax Act, power has been conferred upon the
Conmi ssioner to revise Incone-Tax O ficer’s orders but the
exerci se of such power is regulated by the two conditions
nentioned therein nanmely, (a) he rmust consider the / order
sought to be revised to be erroneous as being prejudicial to
the interests of the revenue and (b) he nmust give an
opportunity to the assessee of being heard before revising
it. Sub-s. (2)(b) prescribes a period of limtation in
negative words by providing that "no order shall _be made
under sub-s(1) after the expiry of two years fromthe date
of the order sought to be revised". Sub-s.(3) confers on the
assessee a right to prefer an appeal to the Appellate.
Tri bunal agai nst the Commi ssioners’ order made ~under sub-
s.(1) while sub-s. (4) indicates the power of the Appellate
Tribunal in dealing with such appeal by providing that "such
appeal shall be dealt with in the sanme manner as if it were
an appeal under sub-s.(1) of s. 33". Two things.stand out
clearly on a fair reading of the two concerned provisions,
nanely, sub-s.(2)(b) and sub-s.(4). The bar of linmtation
contained in sub-s. (2)(b) is on the Comm ssioner’s power to
pass revisional orders under sub-s. (1) and the same appears
to be absolute in the sense that it applies to every order
to be nmade under sub-s.(1). At the sane tine sub-s.(4)
confers on the Appellate Tribunal very w de powers which it
has while dealing with an appeal under s. 33(1). In other
words, the Appellate Tribunal has power "to pass such orders
thereon (i.e. on the appeal) as thinks fit." The word
"thereon" restricts the jurisdiction of the Appellate
Tribunal to the subject-nmatter of the appeal which nerely
nmeans that the Tribunal cannot adjudicate or give a finding
on a question which is not in dispute and which does not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 14

formthe subject-matter of the appeal but the words "pass
such orders thereon as it thinks fit" include all the powers
(except possibly the power of enhancenent) which are
conferred on the Assistant Appellate Conmi ssioner by s. 31
and consequently the Tribunal has authority in exercise of
its appellate powers to set aside the order appeal ed agai nst
and direct fresh assessnent in the light of the observations
nmade by it in its judgnent. In other words, simlar power is
possessed by the Appellate Tribunal while dealing with the
appeal under sub-s.(4) of s. 33B. [275 A-H, 276 A

Hukanchand MI1s’s case, 63 |I.T.R 232; applied.

2. Two principles of construction are relating to casus
om ssus and the other inregard to reading the statute as a
whole are well settled. ~ Under the first principle, a casus
om ssus cannot be supplied by the Court except in the case
of clear necessity and when reason for it is found in the
four corners of the statute itself but at the sanme tinme a
casus om ssus should not be readily inferred and
270
for that ' purpose all the parts of a statute or section nust
be construed together and every clause of a section should
be construed with reference to the context and other clauses
thereof so that the -construction to be put on a particul ar
provi si on nmakes a consi stent enactnent of the whole statute.

This would be nore so if literal /construction of a
particular clause |eads to manifestly absurd or anonal ous
results which could not have been intended by the

Legi sl ature. [277 B, 278 A-B]

Artemiou v. Procopiou, [1966] 1 QB., 878, Luke wv.
I nl and Revenue Commi ssioner [1968] A.C. 557 and 577 Quoted
wi th approval .

3. The object of introducing Section 33B with effect
fromMarch 30, 1948 was to confer revisional powers upon the
Commi ssioner to correct the erroneous orders of an |Incone
Tax Officer in so far as they were prejudicial to the
interests of the revenue. The |anguage of the sub-sec. (1)
clearly suggests that the said power was contenpl ated to be
exercised suo notu by the Conm ssioner inasmuch as the
openi ng words show that it was upto the Conm ssi oner to cal
for and examine the record of any proceedi ngs under the Act
and on examnation of the record if he were satisfied that
any order passed by an Income Tax O ficer was erroneous as
being prejudicial to the interests of the revenue he could
revise the sane after giving an opportunity to the assessee
of being heard. It is true that sub-s.(2)(b) thereof
prescribed a period of linmitation on his power by providing
that no order shall be made under sub-s. (1) after the expiry
of the two years fromthe date of the order sought to be
revised by the Conmissioner and a literal construction of
sub-s.(2)(b) also suggests that the bar of linitation
i nposed t hereby was absolute in the sense that it applied to
every kind of order to be nmade under sub-s.(1) ‘and no
di stinction was nmade between a suo notu order and an order
that m ght be made by him pursuant to a direction given by
any appellate or other higher authority. Sub-s.(3) conferred
on an assessee a right to prefer an appeal to the appellate
Tri bunal against the Comni ssioner’s order nmade under sub
section (1) and under sub-s.(4) the Tribunal had authority
to deal wth the inpugned order of the Conm ssioner in such
manner as it deemed fit in exercise of its appellate powers;
for instance, it could confirmthe inpugned order, it could
annul that order, or it could after vacating it renmand the
case back to the Conmi ssioner for nmaking a fresh assessnent
inthe Ilight of the observations nade by it in its judgnent
or it could after <calling for a remand report, rectify the
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erroneous order of the Incone Tax Officer. Further there was
no period prescribed within which an appeal against the
i mpugned order of the Commi ssioner had to be disposed of by
the Tribunal and in the normal course on rare occasi ons such
appeal s would have been heard and disposed of before the
expiry of two vyears from the date of the Incone Tax
Oficer’s order which was regard as erroneous by the
Conmi ssioner. Mre often than not such appeals woul d conme up
for hearing after the expiry of the said period of two
years-a fact fully known and within the contenplation of the
Legi sl ature when it introduced the section in the Act in
1948. [278 E-H, 279 A-D]

4. The Legislature did not intend to attenuate or
curtail the appellate powers which it conferred on the
appel late Tribunal in very wde ternms under sub-s.(4) by
enacting sub section 2(b) prescribing a time linmt on the
Conmi ssioner’s power to reverse an erroneous order of the
Income Tax O ficer when the Conm ssioner was seeking the
exerci se the sanme not suo notu but in pursuance of or
obedi ence to a direction fromthe appellate authority. Any

contrary and literal construction would |ead to nanifestly
absurd result, because in a given

271

case, like the present -one where the appellate authority

(Tribunal) has found (a) the Income Tax Officer’s order to
be clearly erroneous as being prejudicial to the interests
of the revenue and (b) t he Conmi ssi oner’ s or der
unsust ai nabl e as being in violation of principles of natura

justice; it would be difficult for the appellate authority
to exercise its powers. Ooviously it could not withhold its
hands and refuse to interfere wth Comm ssioner’s order
altogether, for, that would anmount to perpetuating the
Conmi ssioner’s erroneous order, nor ~could it merely cance

or set aside the Conmissioner’s wong order w thout  doing
anyt hi ng about the Income Tax Oficer’'s order, for 'that,
woul d result in perpetuating the Income Tax O ficer’s order
whi ch had been found to be nmnifestly erroneous ‘as being
prejudicial to the revenue. Moreover, in exercise of its
appel | ate powers it was open to the Tribunal itself to cal

for a renmand report fromeither the Conmissioner ~or the
Income Tax O ficer and rectify the Jlncone Tax  Oficer’s
erroneous order after giving opportunity to the assessee and
in doing so no question of Ilimtation would arise. It was
equal |y open to the Tribunal to set aside the Comissioner’s
order and renmand the case directly to the I.ncone Tax Oficer
giving requisite direction to rectify his erroneous order
and thereupon the Incone Tax Oficer would carry out the
Tribunal’s direction for, admttedly, the bar of limtation
under sub-s.(2)(b) was only on the Conmi ssioner’s power to
make an assessnent afresh and not on the Income Tax Oficer

If this be the correct position then it is gravely anomal ous
that the Tribunal should not be in a position to set aside
the Conmissioner’s order and remand the case back to the
Conmi ssioner for making a fresh assessnment because in-the
neantinme two vyears' period of limtation has expired, for,
it would nmean that the Tribunal was prevented from achi eving
the desired effect directly through the Comm ssioner but it
could do so indirectly through the Income Tax Oficer. A
literal construction placed on sub-s.(2) (b) would lead to
such mani festly absurd and anonalous results, which, were
not intended by the Legislature. Therefore, the words of
sub-section 2(b) should be construed as being applicable to
suo notu orders of the Commissioner in revision and not to
orders nade by him pursuant to a direction or order passed
by the Appellate Tribunal under sub-s.(4) or by any other
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hi gher authority. Such construction wll be in consonance
with the principle that all parts of the section should be
construed together and every clause thereof should be
construed with reference to the context and other clauses
thereof so that the construction put on that particular
provi si on nmakes a consi stent enactnent of the whole statute.
[279 D-H, 280 A-G

Conmi ssi oner of |Incone Tax v. Kishoresingh Kal yan Singh
Sol anki, 39, |I.T.R 522 (Bonbay); approved.

It is well settled that the principle that the fisca
statute should be construed strictly is applicable only to
taxing provisions such as a charging provision or a
provision inposing penalty and not to those parts of the
statute which contain nachinery provisions and by no stretch
could s. 33B be regarded as charging provision. [281 C D

6. A casus omi ssus has not to be readily inferred and
it could not be inferred from the mere fact that both ss.
33B and 34(3) together with the second proviso were inserted
simultaneously in the Act by the same Arendi ng Act of 1948
and that " in the case of forner a relaxing provision was not
made as was made in the case of ~the latter provision
firstly because the two provisions operated in distinct
fields and secondly it would be inproper to do so w thout
conpar -

272

ing the various stages of anendnents through which each set
of these Provisions had undergone -since inception. The
further aspect the Legislature has in the 1961 Act nade the
requi site provision renovi ng or rel axing the bar of
[imtation, in section 263(3), ~is, not of much inportance.
Irrespective of the question  whether the second proviso to
section 34(3) was enacted ex nmajore cautella or not (over
which conflicting views obtain) it is clear that s. 263(3)
of the 1961 Act must be regarded as an ex mmjore cautella
provision. Adnmittedly, at the tinme when the said provision
was enacted in the 1961 Act, the Bombay view held the field
and there was no decision to the contrary of any other High
Court. Cbviously, therefore, the enactnent of s. 263(3) nust
be regarded as declaratory of the |law which was already
prevailing and this position has been clarified in the Notes
on Clauses of the Income Tax Bill 1961 where it has been
stated that sub-cl. (3) of s. 263 was new and had been added
to get over the difficulty experienced in (wongly stated
"caused by’) the Bonbay High Court’s decision in - Solanki’s
case. The enactment of an ex mmjore cautella provision in
the 1961 Act would, therefore, be a |egislative recognition
of the legal position that obtained as a result of judicia
pronouncenent qua the 1922 Act. [281 E-H, 282 A

Cl1.T. v. Sabitri Devi Agarwalla, 77 |.T.R 934 over
rul ed.

Pooran Mall’'s case, 96 I.T.R 390; relied on.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: GCivil Appeal Nos. 171-172
of 1973.

Fromthe Judgment and Oder dated 9-3-1972 of the
Calcutta High Court in |I.T Reference No. 117/67.

D. V. Patel, S. P. Nayar and M ss A Subhashini for the
Appel | ant .

B. B. Ahuja (Amicus Curiae) for the Respondent.

The Judgnent of the Court was delivered by.

TULZAPURKAR, J.-These two appeals by certificate raise
an inportant question as regards the proper construction of
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s. 33B of the Indian Incone Tax Act, 1922 with particul ar
bearing on the scope of sub-s. (4) thereof and the effect of
sub-s. (2) (b) on the sub-s. (4).

The facts giving rise to the aforesaid question may
briefly be stated: The assessment years involved are 1957-58
and 1958-59 corresponding to the accounting years ending
March 31, 1957 and March 31, 1958 respectively. On or about
August 5, 1960 the respondent-assessee submitted voluntary
returns, inter alia, for the said two assessnent years
alongwith a declaration dated August 8, 1960. The assessment
for these years were conpleted on August 12, 1960 by the
I ncome-Tax Oficer, 'E Ward, District 11(1) Calcutta on
total incomes of Rs. 7,000/- and 7,500/- respectively, the
same having been nade in the status of wunregistered firm
consi sting of three partners, nanely,

273
Asha Devi Vaid, Santosh  Devi Vaid and Sugni Devi Vaid with
equal shares.

On August 2, 1962, the ~Conm ssioner of |ncone-Tax
issued a notice to show cause why the said assessnents
shoul d not  be cancelled under s. 33B of the Act as he felt
that the conpleted assessnents were erroneous as being
prejudicial to the interests of the revenue and that the
I ncome-Tax Oficer, "E Ward, District I1(1) Calcutta had no
territorial jurisdiction over the case of the assessee. The
noti ce was served on the assessee on August 3, 1962 and the
hearing was fixed by the Conm ssi oner for August 6, 1962. On
the ground that 'none appeared and that ‘there was no
application for adjournment, the Comm ssioner  passed his
order under s. 33B ex parte on that date. By his said order
the Conmi ssioner cancelled the assessnents nmade by the
I ncome- Tax O ficer on August 12, 1960 on three grounds: (a)
that sonme of the partners were mnors and were not conpetent
to enter into any partnership agreenent with the result that
the status of unregistered firmassigned to the assesse by
the I ncone-Tax Oficer was clearly wong and as such the
assessnments deserved to be cancelled, (b) that the books of
account were unreliable and they were not properly exam ned
by the I ncome-Tax O ficer with the result” that the
assessments nade were prejudicial to the interests of the
revenue and (c) that the Income-Tax Oficer concerned had no
territorial jurisdiction over the case which fell within the
jurisdiction of I nconme-Tax O ficer, District FIT(1)
Calcutta, and directed the I.T.QO having proper jurisdiction
to nake fresh assessnents after exam ning the record of the
assesse in accordance with | aw.

In the appeals preferred to the Appellate Tribuna
under s. 33B(3) the respondent-assessee chall enged the said
order of the Conm ssioner on various grounds. The Tribunal
negativing all other contentions of the respondent-assessee,
cane to the conclusion that on nerits the facts‘justified
the assunption of jurisdiction under s. 33B by the
Conmi ssi oner  but hel d that the Comm ssioner had not
conformed to the requirenents of natural justice by putting
to the respondent assessee what case it had to neet and by
gi ving due opportunity for explaining the same. The Tribuna
noted that the Conmi ssioner had disposed of the matter at
11.30 A°M when none appeared on behalf of the respondent-
assessee while the notice served upon the latter pernmitted
filing of objections at any time during the course of August
6, 1962 and objections had been filed by the respondent-
assessee later in the day. The Tribunal, therefore, allowed
the appeals, vacated the Conmi ssioner’s order dated August
6, 1962 and remanded the case to himw th the
274
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direction to di spose it of afresh after giving due
opportunity to the respondent - assessee.

Feeling aggrieved by the Tribunal’'s aforesaid order
dated July 5, 1965 the appellant sought to refer a set of
six questions of law said to arise out of the said order to
the Calcutta H gh Court but the Tribunal referred the
following two questions only for the opinion of the High
Court:

"1. Whet her on the facts and in the circunstances of
the case, the Tribunal was right in holding that
the assunption of jurisdiction by the Conm ssioner
under s. 33B of the Incone-Tax Act was valid in
[ aw?

2. Whet her, on the facts and in the circunstances of
the case, the Tribunal acted properly by vacating
the order of the Conmi ssioner under s. 33B of the
said Act ~ and in directing him to dispose of the
proceedi ngs under the said section afresh after
gi ving due opportunity to the assessee?"

The ' Hi'gh Court di sposed of the Reference (I.T.

Ref erence No. 117 of 1967) by its judgnent dated March 9,
1972 wher eby it answered ~ the first question in the
affirmati ve against the assessee, that is to say, on nerits
it held that the assessments made by the Incone-Tax O ficer
required revision /at the hands by the Comm ssioner. As
regards the second question the Hi gh Court was of the view
that it conprised two aspects, one relating to the vacating
of the Conmissioner’s order and the other relating to the
giving of a directionto himto di spose of the case under s.
33B afresh after giving due opportunity to the assessee and
the High Court held that in exercise of its appellate powers
the Tribunal acted properly in vacating or- cancelling the
Comm ssioner’s order but did not act properly in directing
himto dispose of the case afresh under s. 33B(1l) because
the period of limtation of tw years prescribed under s.
33(2)(b) for himto act under s. 33B(1l) had expired and
answered the question accordingly (i.e. in the affirmative
on the first aspect and in the negative on the second
aspect). In doing so the H gh Court held that the provision
of sub-s. 2(b) was absolute and covered even a revisiona

order of the Conmi ssioner passed in pursuance of a direction
given by any appellate authority and relied in that behalf
on the aspect that, unlike 2nd proviso to sec. 34(3), there
was no provision renoving or relaxing the bar of limtation
on the power of the Commi ssioner under s.-33B(2) (b) . The
Hi gh Court preferred the view of the Assam High Court in
C.1.T. v. Sabitri Deb

275

Agarwal | a(1) to the view of the Bonbay High Court in C/I.T.
v. Kishoresingh Kalyansinh Solanki(2). The Revenue has cone
up in appeal to this Court challenging the aforesaid view of
the Hi gh Court.

Since the question relates to the proper construction
of s. 33B of the Act with particular bearing on the scope of
the appellate powers of the Tribunal under sub-s. (4)
thereof and the effect of sub-s. (2) (b) thereon, it will be
desirable to note the nmaterial provisions of s. 33B. Under
sub-s. (1) power has been conferred upon the Conmm ssioner to
revise Income-Tax O ficer’s orders but the exercise of such
power is regulated by the two conditions mentioned therein
nanely, (a) he must consider the order sought to be revised
to be erroneous as being prejudicial to the interests of the
revenue and (b) he nust give an opportunity to the assessee
of being heard before revising it. Sub-s. (2) (b) prescribes
a period of limtation in negative words by providing that
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"no order shall be made under sub-s. (1) after the expiry of
two years fromthe date of the order sought to be revised."
Sub-s. (3) confers on the assessee a right to prefer an
appeal to the Appellate Tribunal against the Comni ssioner’s
order made under sub-s. (1) while sub-s. (4) indicates the
powers of the Appellate Tribunal in dealing with such appea
by providing that "such appeal shall be dealt with in the
same manner as if it were an appeal under sub-s. (1) of s.
33". Two things stand out clearly or a fair reading of the
two concerned provisions, nanely, sub-s. (2) (b) and sub-s.
(4). The bar of limtation contained in sub-s (2) (b) is on
the Conmi ssioner’s power to pass revisional orders under
sub-s. (1) and the sane appears to be absolute in the sense
that it applies to every order to be nade under sub-s. (1).
At the sanme tine sub-s. (4) confers on the Appellate
Tri bunal very wi de powers which it has while dealing with an

appeal under s. 33(1): In wother words, the Appellate
Tri bunal has power "to pass such orders thereon (i.e. on the
appeal ) as it thinks fit". In Hukunchand M11s(3), case this

Court has explained that the word "thereon" restricts the
jurisdiction of the Appellate Tribunal to the subject-nmatter
of the appeal which nerely nmeans that the Tribunal cannot
adj udi cate or give a  finding on a question which is not in
di spute and which does not form the subject-matter of the
appeal but the words "pass such orders thereon as it thinks
fit" include all the powers (except possibly the power of
enhancenent) which are conferred on the Assistant Appellate
Conmi ssioner by s. 31 and consequently the Tribunal has
authority in exercise of its appellate powers to set aside
the order appeal ed against and direct fresh assessnent in
the light of the observations nmade by it inits

276

judgrment. In other words, simlar power is possessed by the
Appel late Tribunal while dealing with the appeal under sub-
s. (4) of s. 33B. The question that arises for our
consideration is whether such a direction to dispose of the
case afresh can be given to (the Conm ssioner by the
Appel l ate Tribunal when the period of limtation prescribed
under sub-s. (2) (b) has expired ? In other words, whether
sub-s. (2) (b) of s. 33B has the effect of attenuating or
curtailing the appellate powers of the Tribunal under sub-s.
(4) ?

Counsel for the Revenue contended that it wasa well
settled principle that all the parts of a section or statute
shoul d be construed together and that every clause of a
section should be construed with reference to the context
and ot her clauses thereof, so that the construction put on a
particul ar provision nmakes a consistent enactnent of. the
whol e statute. He further urged that the  object of
conferring revisional power upon the Conm ssioner under s.
33B(1) obviously was to correct erroneous orders of |ncomne-
Tax OFficer in so far as they were prejudicial to the
interests of the revenue and such object woul d be defeated
if the bar of limtation contained in sub-s. (2)(b) is held
applicable to revisional orders passed by the Conm ssioner
in pursuance of or in obedience to a direction given or
order made by the Appellate Tribunal in appeal under s.
33B(4) or for that matter by the Hi gh Court or Supreme Court
in case the matter is carried to those Courts. According to
himit would be proper to construe the provision in sub-s.
2(b) as being applicable to suo notu revisional orders
passed by the Comm ssioner wunder sub-s. (1) and not to
orders passed by him in pursuance of a direction issued to
himby the Tribunal in appeal. He urged that there was no
reason why sub-s. (2) (b) should be regarded as having the
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effect of attenuating or curtailing the very wi de appellate
powers conferred upon the Tribunal. He further urged that no
argument could be based on the absence of a provision

simlar to the 2nd proviso to s. 34(3), in s. 33B of the Act
the support of his contention strong reliance was pl aced by
hi m upon the Bombay High Court’s decision in Solanki’s case
(supra).

On the other hand, counsel for the assessee canvassed
the Hgh Court’s view for our acceptance by pointing out
that both ss. 33B and 34(3) together with the second proviso
were introduced in the Act by the same Anendi ng Act 1948 but
ins. 33Bno provision for renoving or relaxing the bar of
[imtation contained in sub-s. (2)(b) was made and hence it
was not for the Court to supply a casus onissus. He al so
relied on the fact that in the 1961 Act the necessary
provi sion has been enacted in s. 263(3) which al so showed
that in the absence of such provision in s. 33B of the 1922
Act the bar of sub-s. (2) (b) was
277
applicabl'e to every order of the Conm ssioner irrespective
of whether it-was nade suo notu or in pursuance of a
direction issued by the appellate authority. According to
himsince the bar of limtation contained in sub-s. (2) (b)
of s. 33B always operated for the benefit of the assessee as
the same accorded /finality to the assessnent orders, the
appel | ate powers of the Tribunal under sub-s. (4) nust be
regarded as having been curtailed to the extent that the
Tri bunal cannot remand the case to the Conm ssioner for
maki ng fresh assessnment if by then the linmitation has
expired.

Two principles of construction-one relating to casus
om ssus and the other in regard to reading the statute as a
whol e-appear to be well settled. In regardto the forner the
foll owi ng statenent of law appears in Maxwel | on
Interpretation of Statutes (12th Edn.) at page 33:

Omi ssions not to be inferred-"It is a corollary to
the general rule of |Iliteral construction that nothing
is to be added to or taken froma statute unless there
are adequate grounds to justify the inference that the
| egi sl ature intended sonething which it omitted to
express. Lord Mersey said: ’'It is a strong thing to
read into an Act of Parlianent words which are  not
there, and in the absence of clear necessity it is a

wong thing to do.” "W are not entitled,’” said Lords
Loreburn L.C., "to read words into an Act of Parlianent
unless clear reason for it is to be found within the
four corners of the Act itself.” A case not provided

for in a statute is not to be dealt with nerely because
there seens no good reason why it should  have /been
omtted, and the omission in consequence to have been
uni ntentional ."

In regard to the latter principle the follow ng statenent of

| aw appears in Maxwel | at page 47:

A statute is to be read as a whole-"It —was

resolved in the case of Lincoln College [(1595) 3 Co.
Rep. 58b, at p. 59b] that the good expositor of an Act
of Parliament should 'nake construction on all the
parts together, and not of one part only by itself.’
Every clause of a statute is to 'be construed wth
reference to the context and other clauses of the Act,
so as, as far as possible, to nmmke a consistent
enactment of the whole statute.’” (Per Lord Davey in
Canada Sugar Refining Co., Ltd. v. R: 1898 AC 735)".
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In other words, under the first principle a casus om ssus
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cannot be supplied by the Court except in the case of clear
necessity and when reason for it found in the four corners
of the statute itself but at the sanme tinme a casus om ssus
should not be readily inferred and for that purpose all the
parts of a statute or section rmust be construed together and
every clause of a section should be construed with reference
to the context and other «clauses thereof so that the
construction to be put on a particular provision nmakes a
consi stent enactment of the whole statute. This would be
nore so if literal construction of a particular clause |eads
to manifestly absurd or anonalous results which could not
have been intended by the Legislature. "An intention to
produce an unreasonable result", said Danckwerts L.J. in
Artemiou v. Procopiou(l) "is not to be inmputed to a statute
if there is sone other construction available." Were to
apply words literally would "defeat the obvious intention of
the |l egislation and produce a wholly unreasonable result” we
must "do some violence to the words" and so achieve that
obvi ous intention _and produce a rational construction, (Per
Lord Reid in Luke v. I.R C~-1968 AC 557 where at p. 577 he

al so observed: "this is not a new problem though our
standard of drafting is suchthat it rarely energes. In the
light of these principles “we will have to construe sub-s.

(2) (b) wth reference to the context and other clauses of
s. 33B.

Section 33B was introduced in the |Indian |ncome-Tax
Act, 1922 by the Inconme Tax and  Business Profit Tax
(Amendrent) Act, 1948 with effect from March 30, 1948 and
the object of introducing the sane was obviously to confer
revi sional powers wupon  the Conmm ssioner to correct the
erroneous orders of an lInconme Tax Oficer in so far as they
were prejudicial to the interests of the revenue. The
| anguage of the sub-sec. (1) clearly suggests that the said
power was contenplated to be exercised” suo notu by the
Conmm ssi oner inasnmuch as the opening words show that it was
upto the Commissioner to call for and exam ne the record of
any proceedings under the Act and on exam nation of the
record if he were satisfied that any order passed by an
I ncome Tax O ficer was erroneous as being prejudicial 'to the
interests of the revenue he could revise the sane after
giving an opportunity to the assessee of being heard. It is
true that sub-s. (2) (b) thereof prescribed a period of
[imtation on his power by providing that no order shall be
nmade under sub-s. (1) after the expiry of two years fromthe
date of the order sought to be revised by the Conm ssioner
and a literal construction of sub-s. (2) (b) al so suggests
that the bar of limtation inposed thereby was absolute in
the sense that it applied to every kind of order to be made
under sub-s. (1) and no distinction was nade between a
279
suo notu order and an order that might be nmade by him
pursuant to a direction given by any appellate or | other
hi gher authority but the question is whether such a litera
construction should be accorded to that provision ? _As
stated earlier sub-s. (3) conferred on an assessee a right
to prefer an appeal to the Appellate Tribunal against the
Conmi ssi oner’s order nade under sub-s. (1) and under sub-s.
(4) the Tribunal had authority to deal with the inpugned
order of the Conmi ssioner in such manner as it deemed fit in
exercise of its appellate powers; for instance, it could
confirmthe inpugned order, it could annul that order, it
could after wvacating it remand the case back to the
Comm ssioner for making a fresh assessment in the |ight of
the observations made by it in its judgnent or it could,
after calling for a remand report, rectify the erroneous
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order of the Incone Tax Officer. Further there was no period
prescri bed within which an appeal agai nst the inpugned order
of The Commi ssioner had to be disposed of by the Tribuna
and in the normal course on rare occasions such appeals
woul d have been heard and disposed of before the expiry of
two years fromthe date of the Income Tax O ficer’s order
which was regarded as erroneous by the Commi ssioner. More
often than not such appeals would cone up for hearing after
the expiry of the said period of two vyears-a fact fully
known and wthin the contenplation of the Legislature when
it introduced the section in the Act in 1948. |In these
circunstances did the Legislature intend to attenuate or
curtail the appellate powers which it conferred on the
Appel late Tribunal in very wde terns under sub-s. (4) by
enacting sub-s. (2) (b) prescribinga tinmnelimt on the
Conmi ssioner’s power ~to revise an erroneous order of the
Income Tax O ficer when the Conmi ssioner-was seeking to
exerci se the same not™ suo notu but in pursuance of or
obedi ence 'to a direction fromthe Appellate authority *?
According to the construction contended for by the assesses
and whi ch-found favour with the H gh Court the answer was in

the affirmati ve because sub-s. (2) (b), on its litera
construction, was absolute. In our view such litera
construction would ‘leadto a manifest .y absurd result,
because in a given case, like the present one, where the

appel l ate authority /(Tribunal) has found (a) the Incone Tax
Oficer’'s order to be clearly erroneous as being prejudicia
to the interests of  the revenue and (b) the Conmi ssioner’s
order unsustainable as being in violation of principles of
natural justice how should the appellate authority exercise
its appellate powers ? obviously it could not w thhold its
hands and refuse to interfere wth Comm ssioner’s order
altogether for, that would anount- to -perpetuating the
Commi ssioner’s erroneous order, nor could it nerely cance
or set aside the Conmissioner’s wong order w thout doing
anyt hing about the Income Tax O ficer’'s order, for. that
woul d result in perpetuating the Incone Tax
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Oficer’'s order which had been found to be  nanifestly
erroneous as being prejudicial to the revenue. But such
result would flow from the view taken by the High Court
whi ch has held that the Tribunal acted properly in vacating
the Comm ssioner’s order but did not act properly in
directing him to dispose of the proceedings afresh after
giving opportunity to the assesses. Such nmanifestly absurd
result could never have been intended by the Legislature.
Moreover, it was fairly conceded by the counsel” for the
assesses before wus that in exercise of its appellate powers
it was open to the Tribunal itself to call for a remand
report from either the Commssioner or the Incone Tax
Oficer and rectify the Income Tax O ficer’s erroneous order
after giving opportunity to the assesses and in doing so no
guestion of limtation would arise. It was al so not disputed
by himthat it was equally open to the Tribunal to set aside
the Conmi ssioner’s order and remand the case directly to the
Income Tax O ficer giving the requisite direction to rectify
his erroneous order and thereupon the Inconme Tax O ficer
could carry out the Tribunal's direction. for, adnmttedly,
the bar of limtation wunder 1) sub-s. (2) (b) was only on
the Conmi ssioner’s paver to meke an assessnent afresh and
not on the Incone Tax Oficer. |If this be the correct
position then it is gravely anomalous that the Tribuna
should not be in a position to set aside the Conmi ssioner’s
order and renmand the case back to the Commi ssioner for
maki ng a fresh assessnent because in the neantine two years’
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period of limtation has expired, for, it would nmean that
the Tribunal was prevented from achi eving the desired effect
directly through the Conmissioner but it could do so
indirectly through the Incone Tax Oficer. A litera

construction placed on subs. (2) (b) would lead to such
mani festly absurd and anonmal ous results, which, we do not
t hi nk, wer e i nt ended by the Legi sl ature. These
consi derations conpel wus to construe the words of sub-s..

(2)(b) as being applicable to suo nmotu orders of the
Commi ssioner in revision and not to orders made by him
pursuant to a direction or order passed by the Appellate
Tri bunal under sub-s. (4) or by any other higher authority.

Such construction wll be in consonance with the principle
that all parts of the section should be construed together
and every clause thereof should be construed with reference
to the context and other clauses thereof so that the
construction put -on that particular provision makes a
consi stent enactment of the whole statute.

Havi ng regard to the above discussion we are clearly of
opi nion that the view taken by the Bonbay Hi gh Court in
Sol anki ' s-case (supra) on the construction of sub-s. (2) (b)
of s. 33Bis correct and we approve of it. In Sabitri Dev
Agrawal la’s case (supra) the Assam H gh Court took a
contrary view and held that under s. 33B(4) of the
281
Act the Tribunal would not be justified in remanding the
case to the Conmi ssioner after the tw years had expired
fromthe date of ‘the order sought to be revised. The
deci sion seens to rest on three aspects: (a) it being fisca
statute the same nust be strictly construed, (b) the bar of
[imtation contained in_sub-s. (2)(b) was absolute and
unqualified and covered all types of ~orders and (c) that
unli ke the second proviso to s. 34(3) there was no provision
for removing or relaxing the bar of linmitation on the power
of the Conm ssioner under s. 33B (2) (b) and that since s.
33Bas well as s. 34(3) wth second proviso had been
i ntroduced in the Act by the sane Arendi ng Act of 1948 there
was a deliberate onmission to make a provision renoving of
relaxing the ’'oar of limtationin_ s. 33B and for such an
om ssion the renmedy lay wth the Legislature and not with
the Court. The Assam High Court also alluded to the fact
that under the 1961 Act the Legislature had made a provision
renoving or relaxing the bar of limtationin s. 263(3). As
regards aspect (b) we have already dealt with it above. As
regards aspect (a) it is well settled that the principle
that the fiscal statute should be construed strictly is
applicable only to taxing provisions such as a charging
provision or a provision inposing penalty and not to those
parts of the statute which contain nmachi nery provisions and
by no stretch could s. 33B be regarded as a charging
provi sion. As regards aspect (c) we have al ready pointed out
above that a casus omssus has not to be readily inferred
and it could not be inferred fromthe nere fact that both
ss. 33B and 34(3) together with the second proviso were
inserted simultaneously in the Act by the sanme Anendi ng Act
of 1948 and that in the case of former a rel axi ng provision
was not nade as was nmade in the case of the latter
provision, firstly because the two provisions operated in
distinct fields and secondly it would be inproper to do so
wi t hout comnparing the various stages of amendnents through
whi ch each set of these provisions had undergone since
inception. The further aspect that the Legislature has in
the 1961 Act made the requisite provision renoving or
relaxing the bar of limtationin s. 263(3), is, in our
view, not of much consequence. Irrespective of the question
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whet her the second proviso to s. 34(3) was enacted ex mmjore
cautella or not (over which conflicting views obtain), it is
clear to wus that s. 263(3) of the 1961 Act must be regarded
as an ex mpjore cautella provision. Adnmittedly, at the tinme
when the said provision was enacted in the 1961 Act, the
Bonbay view held the field and, there was no decision to the
contrary of any other High Court. Cbviously, therefore, the
enactment of s. 263(3) nust be regarded as declaratory of
the law which was already prevailing and this position has
been clarified in the Notes on dauses of the Inconme Tax
Bill 1961 where it has been stated that sub-cl. (3) of s.
263 was new and had been 19
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added to get over the difficulty experienced in (wongly
state 'caused by’') the Bonbay High Court’'s; decision in
Sol anki’s case (supra) . ~The enactnent of an ex nmjore
cautella provision  in the 1961 Act would, therefore, be a
| egi slative recognition of the legal position that obtained
as a result of judicial pronouncenent qua the 1922 Act. In
our view, therefore. the Assam case was wongly deci ded.

Ref erence - may now be nade to a decision of this Court
in Pooran Mall’s case, wherein a simlar situation arising
under s. 132 of thelncone Tax Act, 1961, a restricted
construction was accorded by this Court to sub-s. (5)
thereof which prescribed certain period of limtation. In
that case pursuant to an authorisation issued under s.
132(1) of the 1961 Act searches were carried out on October
15 and 16, 1971 at the residence and business premnises of P,
an individual, andat certain office premses of the firns
in which he was a partner, andjewellery, cash and account
books were seized. There was al so a search of two banks and
a restraint order was nmade under s. 132(3) in respect of
14 silver bars pledged wth those banks on the ground that
they were the property of P. On January 12, 1972, the |ncone
Tax OFficer passed a sunmary order —under s. 132(5) on the
basis that all the assets seized and 114 silver Dbars
bel onged to P. Thereupon, P & Sons, one of the /firns in
which P was a partner, and P filed a wit petition in the
Hi gh Court challenging the order dated January 12, 1972 and
on April 6, 1977, on the basis of the consent ~of the
parties, the Hi gh Court quashed the order and permitted the
departnment to make a fresh enquiry —after giving an
opportunity to the petitioner and pass a fresh order wthin
two nonths. After a fresh enquiry the Incone Tax Oficer
passed an order on June S, 1972. holding  that the silver
bars belonged to P, the individual, and not the firm P and
Sons. Thereupon, the firmand P again filed a wit petition
chal l enging the second order. The High Court held that the
Income Tax O ficer had no jurisdiction to pass that order
beyond the period prescribed in s. 132(5) and set aside the
order and directed the return of the 114 bars of silver.
This Court held, inter alia, that the order nmade in
pursuance of a direction given - ' under s. 132(12) or by a
Court in wit proceedings, was not subject to the limtation
prescri bed under s. 132(5). At page 394 this Court has
observed thus:

"Even if the period of tine fixed under section

132(5) is held to be mandatory that was satisfied when

the first order was made. Thereafter, if any direction

is given under section 132(2) or by a Court in wit
proceedings, as in this case, we do not think an order

made in pursuance of such a
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direction would be subject to the l[imtations

prescri bed under A section 132 (5) . Once the order has
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been nade w thin ninety days the aggrieved person has
got the right to approach the notified authority under
section 132(11) within thirty days and that authority
can direct the Income Tax Oficer to pass a fresh
order. W cannot accept the contention on behalf of the
respondents that even such a fresh order should be

passed within ninety days. It would nmke the sub-
sections (11) and (12) of section 132 ridiculous and
usel ess. "

It may be pointed out that in s. 132 there is no provision
renoving or relaxing the bar of limtation contained in s.
132(5) enabling the Income Tax Oficer to pass an order
afresh pursuant to any 'direction issued to himby a higher
authority under s. 132(12) and even the this Court took the
view that the linmtation prescribed under s. 132(5) will be
applicable only to the initial order to be mnade by the
I ncome Tax O ficerand not to an order that would be nade by
hi m pursuant toa direction from the Board or notified
aut hority., The concerned provisions were read together and
such construction was put on sub-s. (5) of s. 132 as nmde a
consi stent _enact ment of the whole statute.

In the result, we are of opinion that the answer given
by the High Court to the second aspect of the second
guestion referred to it was clearly wong and, in our view,
the Tribunal’s order vacating the Conm ssioner’s order and
directing the Comm ssioner to nmake assessnent afresh after
giving due opportunity to the respondent-assessee was

proper. The appeal  is accordingly allowed but in the
ci rcunstances, there will be no order as to costs.
V. D. K. Appeal al | owed.
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