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1. Leave granted.

2. Bei ng aggrieved by the Judgnent delivered in
Appeal Suit No. 774 of 1989 dated 25" June, 2004, by
the H gh Court of Madras, this appeal has been filed by
Original Defendant No. 3 in the suit. The suit
filed by

pr esent
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respondent nos. 1 and 2 had been dismssed and,

therefore, the plaintiffs had filed the aforestated
appeal, which has been allowed by the H gh Court and,
therefore, original defendant no. 3 has filed the

present appeal .
3. The facts giving rise to the present litigation

in a nutshell are as under:
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4. Oiginal Suit No. 57 of 1985 was filed by

present respondent nos. 1 and 2 for a declaration that
the properties referred to in Schedule ‘B and ‘C
attached to the plaint, belong to plaintiffs 1 and 2
respectively and, therefore, the other defendants,
nanmel y, the present appellant and other respondents be

restrained from interfering wth their peacef ul
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possessi on and enjoynent of the said property.

5. It was a case of the plaintiffs that plaintiff
no. 2 who was the daughter of |ate Arunmugha Mudali ar
and plaintiff no.l1 was the son of plaintiff no. 2,
I.e., grandson of late Arunugha Midaliar. Arunugha
Mudaliar had three children, namel vy, Mangal am

Saraswat hi and Jayasubr amani an. Jayasubr amani an, the
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only son had expired in 1982 and he was survived by

Saroja, his wdow, the present appellant and defendant
no. 3 in the suit.

6. As son of late Arunugha Muidaliar had expired,
he had adopted Santhil kumar, his grand-son, the son of
his daughter Saraswathi and plaintiff no. 1, by
executing an adoption deed dated 18t" August, 1984,

after

| \ 2
doi e Q“\
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necessary rituals required to be perforned under Hi ndu
Law. Late Arunugha Mudaliar had thereafter executed a
registered will on OCctober 11, 1984, whereby the
properties referred to hereinabove along wth other
properties had been bequeathed and properties referred
to in the schedule attached to the plaint had been

di sposed of in favour of his daughter Saraswathi and
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his grandson Santhilkumar i1.e. the plaintiffs. Late

Arumugha Mudal i ar expired on 14th January, 1985.

7. As the defendants i.e. present appellant and
respondent nos. 3 & 4 were interfering with or wer e
likely to interfere wth the possession of the
properties referred to hereinabove, Original Suit No.

57 of 1985 was filed by Saraswathi and her son
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Sant hi | kunar, who was m nor at the relevant tine.

The said suit was dismssed for the reason that the
trial court did not Dbelieve that Santhilkumar was
properly adopted by Ilate Arunugha Muidaliar and the
properties which had been bequeathed in the will were
ancestral properties and, therefore, late Arunugha

Mudal i ar had no absolute right to di spose of the sane.
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8. Bei ng aggrieved by the dismssal of the suit,

Sant hi | kumar and Saraswathi filed Appeal Suit No. 774
of 1989 in the H gh Court of Mdras which has been
allowed and, therefore, the present appeal has been
filed by Saroja, wdow of the son of |ate Arunugha
Mudal i ar, and defendant no. 3.

9. Learned counsel appearing for the appellant

mai nly
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submtted that the properties which had been bequeat hed

in the wll were not self-acquired properties of
Arumugha Mudaliar and that other famly nenbers had
also a right in the said properties, as the properties
wer e joint famly properties. He, t herefore,
submtted that l|late Arunugha Midaliar had no right to

execute the wll and that the wll, by virtue of
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which the property had been bequeat hed, was not a

valid will in the eye of |aw Before the Trial Court

it was urged that I|ate Arunmugha Midaliar had also

executed another wll on 13th January, 1985, whi ch was
unregi stered and that was a valid wll as the said
wll, bei ng executed latter in point of tinme, the
will dated 11th COctober, 1984, stood automatically

rlzfloked. @e
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counsel

appearing for the original-plaintiffs Santhil kumar and
Saraswat hi submtted that the High Court had rightly
reappreciated the evidence and by reasoned judgnent
held that the properties in question were not joint
famly properties and Ilate Arunmugha Midaliar had

validly adopted his grandson-Santhilkumar and had
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executed wll dated 11th Cctober, 1984, whi ch had been

duly proved and, therefore, the appeal deserved to be
di sm ssed.

11. W heard the |earned counsel and have gone
t hrough both the judgnents & the rel evant record.

12. We do not accept the subm ssion of the |earned

counsel appearing on behalf of the appellant that the
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properties which had been bequeathed by |ate Arunugha

Mudal i ar under his wll dated 11th Cctober, 1984 were
joint famly properties. The |earned counsel submtted
that the said properties belonged to late Shri Ratna
Mudl i ar, father of |ate Arunmugha Midali ar. W do not
accept the said contention for the reason that no

docunentary evidence of what ever type was adduced
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before the trial court to show that |ate Arunugha

Mudal i ar had inherited the properties referred to in
the will dated 11t October, 1984 and that it originally
bel onged to late Shri Ratna Mudliar, father of |late
Arumugha Mudal i ar. No docunentary evidence or revenue
record showi ng ownership of late Shri Ratna Midliar was

produced before the trial court. |In absence of such an
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evidence, in our opinion, the H gh Court rightly cane

to the conclusion that the properties which stood in
the nane of |ate Arunugha Midaliar, belonged to him and
no other famly nenber had any right therein, as the
said properties did not belong to the famly. Ve,
therefore, agree with the conclusion arrived at by the

H gh Court that the properties in question were not
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joint famly properties.

13. So far as adoption of Sant hi |l kumar is
concerned, in our opinion, the said adoption had been
duly established before the trial court. Late Arunugha
Mudal i ar had followed the rituals required as per the

provi sion of H ndu Law while adopting Santhil kumar as

his son. There was sufficient evidence before the
trial
court to
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establish that Santhil kumar had been validly adopted by

| ate Arunugha WMudali ar. Kandasany(PW2) had been
examned in detail, who had placed on record
phot ographs taken at the tine of the cerenony. The said
Wi tness had given details about the rituals perforned
and the persons who were present at the tine of the

adoption cerenony and the deed of adoption had also
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been registered. The aforestated facts |eave no doubt

in our mnd that the adoption was valid. Even
phot ographs and negatives of the photographs which had
been taken at the tinme of adoption are formng part of
the record. In such a set of circunstances, we do not
find any reason to disbelieve the adoption. Ve,
therefore, agree with the conclusion arrived at by the
Hi gh

S \
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2
ef f ect
that the 3
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Sant hil kumar was legally adopted son of |ate Arunugha

Mudal i ar.
14. So far as execution of will dated 11th Cctober
1984 is <concerned, the said wll had been duly

regi st er ed.

15. For the purpose of proving the wll, one of
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the attesting wtnesses of the will, nanely, Umar Datta
(PW4) had been exam ned. In his deposition, he had
stated that he was present when the said will was being

witten by Kalyanasundaram (PWD5). The scribe of the
will had also been exam ned. The Hi gh Court had
appreci ated the evidence and we have al so gone through

the relevant record which clearly reveals that
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execution of the will dated 11t Cctober, 1984, was duly

proved.

16. An effort was made on behalf of the present
appel lant to propound a wll dated 13th January, 1985.
The said unregistered will could not be proved and,
therefore, in our opinion, the H gh Court was right

when it cane to the conclusion that wll dated 13th
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January, 1985, was not a valid wil.

17. Looking to the findings arrived at by the H gh
Court and upon going through the relevant record, we
are in agreenent with the conclusion arrived at by the
Hgh Court to the effect that the adoption of
Sant hi | kumar was valid and will dated 11th Cctober, 1984
executed by |l ate Arumugha Mudaliar had been proved. In

t he
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ci rcunstances, the High Court has rightly allowed the

appeal by setting aside the judgnent and decree of the
trial court dated 15t February, 1989.
18. For the reasons stated herei nabove, we dismss

the appeal with no order as to costs.
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