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ACT:

Constitution of  India, 1950, Articles 15(4),16(4),
29(2), 338(3) and 340- Validity of the Means test adopted in
State of Karnataka order dated 22.2.1977 as nodified by the
Governnment Order dated March 1, 1979 -and June 27, 1979-
Gui delines for making special provision for the advancement
of any socially and educationally backward classes of
citizens and provision for ‘the reservation of appointments
or posts in favour of any backward classes of citizens which
into opinion of the State, is not adequately represented in
the services of the State- Conflict between "the menitoriam
principle and" t he "conpensatory principl e" of
di scrimnation’ in t he mat t er of adni ssi ons into
institutions inparting higher education and of -entry into
Covernment service, how to be solved-Statutory construction
of the word "Backward cl asses" ejusdem genesis Rule or Rule
Noscitur a sociis, explained-Construction of Articles 338(3)
and 340 of the Constitutions-Governnment’'s. power to  make
reservations under Articles 15(4) and 16(4) and the extent
of reservation that can be made, explained-Wrds and
Phr ases- Meani ng of "backwar dness" "backward cl asses",
soci ally and educationally backward cl asses",

HEADNOTE

In the pre-independent period, the forner princely
State of Mysore which now forms part of the State  of
Karnataka is one of the earliest States in the country in
which the systemof reservation for backward classes in
public services was introduced. 1In 1918, the Government of
H s Hi ghness the Maharaja of Mysore appointed a commttee
under the chairmanship O Sir Leslie C. Mller, Chief,
Justice of the Chief Court of Msore to investigate and
report on the problem of backward classes. The questions
referred to that Comrittee were (i) changes needed in the
then existing rules of recruitment to the public services;
(ii) special facilities to encourage higher and professiona
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education among the nenbers of backward classes and (iii)
any other special measures which mght be taken to increase
the representation of backward comunities in the public
service without materially affecting the efficiency, due
regard being paid also to the general good accruing to the
State by a wider diffusion of education and feeling of
i ncreased status which will thereby be produced in the
backward communities. The expressions 'backward cl asses’ and
"backward communities, were used al nost interchangeably and
that the contained in Article 335 of the Constitution that
any reservation made should not inpair efficiency was
anticipated nore than three decades before the Constitution
was enacted. The commttee submitted its report in 1921
containing its opinion that all conmunities in the State
ot her than Brahm ns ~should be understood as backward
conmuni ti es regardi ng whomit made certain recomrendations.
The

353
Government  orders issued on the basis of the Report
continued to be-in force till 1956 i.e. there organi sation

of States  which brought together five integrating A units-
the former State of Mysore (including Bellary District),
Coorg, four districts of Bombay, certain portions of the
State of Hyderabad and the district of Sough Kanara and the
Kol I egal Taluk which formerly forned part of the State of
Madras. There were different |ists of ‘backward comunities
inthe five integrating units and they were allowed to
continue for sometime even after  the reorganisation of
St at es.

In order to bring about uniformty the State Governnent
issued a notification containing the list ~of  backward
cl asses for the purpose of Article 15(4) of the Constitution
at the beginning of 1959. The validity of that notification
and of another notification issued thereafter on the sane
topic which according to the State CGovernment had treated
all persons except Brahmns, Banias and Kayasthas as
backward communities was chal |l enged before the Hi gh Court of
Mysore in Ranma Krishna Singh v. State of Mysore, AR 1950
Mysore 338. The two notifications were struck-down by the
H gh Court hol ding (a) in as nmuch as - the .inpugned
notifications contained list of backward classes including
55 per cent of the population of the State and all Hindu
conmunities other than Brahmns, Banias and Kayasthas and
all other non-H ndu communities in the State except Angl o-
I ndi ans and Parsees had been treated as backward cl asses it
resulted nore in a discrimnation against the fewexcluded
conmunities consisting of about 5 per cent of “the tota
popul ation rather than making provision for 'socially. and
educationally backward classes; (b) nmaking provision for
conmunities which were slightly backward to the so called
forward comunities did not anount to making provision for
the conmunities which really needed protection under Article
(15(4) of the Constitution; (c) socially and educationally
backward classes can in sone cases be determned on the
basi s of castes.

Therefore, the State Government constituted a Committee
on January 8, 1960 wunder the Chairmanship of Dr R Nagan
Gowda for the purpose of determining the criteria for the
classification of backward classes in the State with the
following tern s of reference: (i) to suggest the criteria
to be adopted in determ ning which sections of the people in
the State should be treated as socially and educationally
backward and (ii) to suggest the exact nmanner in which the
criteria thus indicated should be followed to enable the
State Governnent to determ ne the persons who shoul d secure
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such preference as my be determined by Governnent in
respect of adm ssions to technical institutions and
appointnent to Governnent services. The said comittee
submitted its Interim Report on February 19, 1960. On the
basis of the Interim Report of the Cormittee, the State
CGovernment passed an order dated June 9, 1960 regarding
adm ssions to prof essional and technical institutions
reserving 22 per cent of seats for backward cl asses, 15 per
cent for Scheduled Castes and 3 per cent for Schedul ed
Tri bes and the remaining 60 percent of seats were allowed to
be filled wupon the basis of nerit. The order of the
CGovernment was chal | enged before the High Court of Mysore in
S.A Partha & O's. v. The State of Mysore & Os. A J.R 1961
Mys. 220. The Hi gh Court found that the direction contained
in the Governnment order tothe effect that if any seat or
seats reserved for candidates belonging to the Schedul ed
Castes

354

and Schedul ed Tribes remained “unfilled, the sanme shall be
filled by “candidates A of other backward classes was
unconstitutional. It also gave some directions regarding the
manner in which the calculation of the quota of reservation
be made. Thereafter the Final Report was subnmitted by the
Nagan Gowda Conmittee on My 16, 1961. After taking into
consi deration the /recommendati ons nade in the said Report,
the State Governnent issued an order for the purpose of
Article 15 (4) of the Constitution onJuly 10, 1961. By that
order, the State Government specified 81 classes of people
as backward classes and 135 classes of people as nore
backward cl asses and  reserved 30 percent of seat -
prof essional and technical institutions for backward and
nore backward classes. 15 per cent and 3 per cent of the
seats were reserved for Scheduled Castes and Schedul ed
Tribes respectively and the remaining 52 per cent of the
seats were allowed to be filled up on nmerit. This order was
chal | enged before the Suprene Court under Article 32 of the
Constitutions in M R Balaji & Os v. State of Msore
[ 1963] Supp. 1 SCR 439.

In this land mark decision of  the Suprene Court, the
meaning of the term "socially and  educationally backward
cl asses" appearing in Article 15(4) was explained as "The
backwar dness under Article 15(4) must—be social and
educational. It 1is not either social or educational but it
is both social and educational." After explaining as to how
soci al and educational backwardness has to be-deternined,
and the question of determination of the classes which were
educationally backward, the court held that the inclusion of
the menbers of +the Lingayat community in ‘the list of
backward cl asses was erroneous. On the question of extent of
reservation that can be nade the Court held that speaking
generally and in a broad way, a special provision:should be
| ess then 50 per cent; how nuch [ ess than 50 per cent shoul d
depend upon the relevant prevailing circunstances in each
case." and thus all owed the petition

Thereafter, the Governnent passed another order dated
July 26, 1963 which directed that 30 per cent of the seats
in professional and technical colleges and institutions
shoul d be reserved for backward classes as defined in that
order and that 18 per cent of the seats should be reserved
for the Schedul ed Castes and Schedul ed Tribes. The criteria
laid down in that order for determ ning social and economc
backwar dness were two-fold-inconme and occupation. It stated
that those who followed occupations of agriculture, petty
busi ness, inferior service, crafts or other occupations
i nvol vi ng manual | abour and whose family income was |ess
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than Rs. 1,200 per annumwere to be treated as belonging to
backward cl asses. This order was questioned before the High
Court in D.G Viswanath v. CGovernnent of Msore & Os.
A l.R 1964 Mys. 132 by some petitioners on various grounds.
The High Court dism ssed the petitions observing that the
determ nation of the backward classes w thout reference to
caste altogether was not correct and it expressed the hope
that the State would nmake a nore appropriate classification
lest its bonafides should be questioned. In the appeal filed
against this judgnent in R Chitralekha & H Anr. v State of
Mysore & Ors [196416 SCR 368 the Supreme Court expl ained the
i nconsi stency between the Hgh Court judgment wth the
decision in Balaji’s case and observed that "Two principles
stand out prominently from

355

Balaji, nanely, (i) the caste of a group of citizens may be
a relevant circunmstance in ascertaining their socia
backwardness; and (ii) though it is a relevant A factor to
determ ne the  social backwardness. of class of citizens, it
cannot be the sole or dominant test in that behalf-casts is
only a  relevant ci rcumnst ance in ascertaining the
backwar dness of a class and there is nothing in the judgnent
of the Suprene Court which precludes the authority concerned
fromdetermning the social backwardness of a group of
citizens if it can doso without reference to caste." Wile
this Court has not /excluded caste from ascertaining the
backwar dness of a class of citizens, it has not made it one
of compelling circunstances, affording a basis for the
ascertai nnent of backwardness of ‘a cl ass.

Thereafter the State CGovernnent appointed the Karnataka
Backward C asses Comm ssion under the Chairmanship of Sri
L. G Havanur which after an el aborate enquiry submtted its
report in four massive volumes on Novenber 19,1975. The
Conmi ssi on reconmended that person belonging to backward
cl asses for purposes of Article 15(4) of the Constitution
shoul d be divided into three groups-(a) backward communities
consisting of 15 castes (b) backward castes consi'sting of
128 castes and (c) backward tribes consisting of 62 tribes.
For purposes of Article 16(4) of the Constitution, the
Conmi ssion divided the backward classes into (a) backward
conmuni ti es consisting of 9 castes(b) backward castes
consi sting of 115 castes and (c) backward tribes consisting
of 61 tribes. According to the Conm ssion, backward
conmunities were those castes whose student average  of
students passing SSLC examination in 1972 per thousand of
popul ati on was below the State average (which was 1.69 per
thousand) but above 50 per cent of the State average and
backward castes and backward tribes were those castes and
tri bes whose student average was below 50 per cent of the
State average except in the case of Donbars and Voddars and
those who were Nomadic and de-notified tribes. The tota
popul ati on of these backward classes (other than Schedul ed
Castes and Schedul ed Tribes), according to the Conm ssion
was about 45 per cent of total population of the State. The
di fference between the two |ists-one under Article 15(4) and
the other under Article 16(4) of the Constitution was due to
the exclusion of certain conmunities, castes and tribes
whi ch were socially and educationally backward but which had
adequate representation in the services from the [list
prepared for the purpose of Article 16(4). The Conmi ssion
recormended both for purposes of Article 15(4) and Article
16(4) the percentage of reservations: (i) Backwar d
conmunities 16 per cent; (ii) Backward Castes 10 per cent;
and (iii) Backward Tribes 6 per cent and total 32 per cent.
The reservation of 32 per cent along with 18 per cent
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reserved for Schedul ed Casts and Schedul ed Tri bes together
amounted to 50 per cent of the total seats or posts, as the
case my be. The Conmi ssion further recomended if
seats/posts remained unfilled in the quota allotted to
backward tribes, they should be nade over to backward
conmmunities and backward castes Simlarly if seats/posts
remain unfilled in the quota allotted to backward castes,
they should be made over to backward communities and
backward tribes |f, however, seats/posts remain unfilled in
the quota allotted to any of those three categories, they
should be made over to Scheduled Castes and Schedul ed
Tribes. In the event of seats/posts remaining unfilled by
any of these categories ‘they should be transferred to the
general pool
356

After considering the said Report, the State Governnent
issued an order A dated February 22,1977 whereunder it
listed the Backwar d* conmuni ties. Backward Castes and
Backward Tri bes who shall be treated as Backward cl asses for
pur poses of -~ Articles 15(4) and 16(4) of the Constitution of
India. The order clarified, (a) that only such citizens of
these Backward C asses whose famly income per annum from
all sources if Rs. 8000 (Eight thou sands only) and bel ow
shall be entitled to special treatnent under these Articles
and (b) that five /categories, nanely; an actual cultivator,
an artisan, a petty businessman, one hol di ng an appoi nt nent
either in Government service or correspondi ng services under

private enmpl oynent \ includi ng casual 1abour; ‘and any person
sel f enployed or engaged in any occupation involving manua
| abour” of <citizens shall be considered asa special group

such citizens of this -special group whose famly incone is
Rs. 4,800 (Rupees four thousand and ei ght hundred only) and
bel ow per annumshall be eligible for special treatnent
under the two Articles. The order further noted that (i)
Fam |y income neans income of the citizen and his parents
and if either of the parents is dead, his |egal guardian
and (b) to fix the reservation for purposes of /Articles
15(4) and 16(4) of the Constitution in respect of the
Backward cl asses and the special group of citizens at 40 per
cent, the allocation being -Backward Conmunities (20 per
cent), Backward castes (10 per cent, Backward Tribes (5 per
cent), and special group (5 per cent). In the |list  of
backward comunities nentioned in the Government order, the
State Governnent included ' Mislins’ thus naking a total of
16 backward comunities. In the list of ~backward castes
there were 129 castes including converts into Christianity
from Schedul ed Cast es/ Schedul ed Tri bes upto second
generation and 62 Scheduled Tribes. The reservation for
backward cl asses was 40 percent and taken al ong wi th 18 per
cent for Schedul ed Castes and Scheduled Tribes, the tota
reservation of seats/posts canme to 58 per cent |eaving only
42 per cent for nerit pool

The CGovernnent order dated February 22, 1977 and
another notification dated March 4, 1977 issued for purposes
of Article 16(4) had also been challenged in a nunber of
wit petitions filed under Article 226 of the Constitution
before the Hi gh Court of Karnataka in S Somashekarappa &
Os. v State of Karnataka & Os (Wit Petition No 43;1 of
1977 and connected wit petition disposed of on April 9,
1979). Allowing the petitions; the H gh Court quashed (i)
the inclusion of ‘Arasu’” comunity in the list of 'Backward
Conmunities’ both for purposes of Article 15(4) and Article
16(4); (ii) the inclusion of the (a) Balija (b) Devadiga (c)
Ganiga (d) Nayinda (e) Rajput and (f) Satani in the list of
backward communities and the inclusion of (a) Banna (b)
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@Qurkha (c) Jat (d) Konga (e) Kotari (f) Koyava (g) Ml ayal
(h) Maniyanani or (Muniyani) (i) Padatti (j) Padiyar (k)
Pandavakul (I) Raval and (n) Rawat in the list of backward
classes for purposes of Article 16(4) of the Constitution
and (iii) reservation of 20 percent nmade for Backward
conmmunities in the State Civil Services under Article 16(4),
reserving liberty to the State Governnent to deternine the
extent of reservation in accordance wth | aw. The
classification and reservation in other respects was uphel d.
Special Leave Petitions (Civil) No. 6656 of 1979 and
985411979 are filed against the said Judgnent of the High
Court under Article ] 36 of the Constitution

357

After the said judgnent of the High Court, by an order
dated May 1, 1979, the reservation for backward comrunities
was reduced to 18 per cent A for purposes of Article 16(4).
By an order dated June 27, 1979, the State Covernnent
nodi fied the Governnent order dated February 22, 1977 by
increasing the reservation for~ 'Special Goup’ fromb5 per
cent to ‘15 per cent both for purposes of Article 15(4) and
Article 16(4) —of the Constitution. Thus as on date, the
total reservation for purposes of Article 15(4) is 68 per
cent and for purposes-of Article 16(4) is 66 per cent. There
are only 32 per cent seats in professional and technica
coll eges and 34 per cent posts in Governnent services which
can be filled up on the basis of nerit. These wit petitions
filed under Article 32 of the Constitution of India, seek to
chal |l enge the Constitutional wvalidity of t he State
CGovernment orders dated February 22,1977 as nodified by the
CGovernment orders dated May ],1979 and June 27, 1979.

Di sposing of the petitions and the appeals by Specia
Leave, the Court expressed their following opinions,

Per Chandrachud, C.J.

The following propositions on the issue of reservation
may serve as a guideline to the Conmssion which the
CGovernment of Karnataka proposes to appoint, for exanining
the question of affording better (enpl oynent and educati ona
opportunities to Scheduled Castes, Scheduled Tribes and
ot her Backward C asses which problemis a burning issue to-
day.

1. The reservation in favour of  schedul ed castes and
schedul ed tribes nust continue as to present, there is,
without the application of a neans test, for a further
peri od not exceeding fifteen years. Another fifteen years
will rmake it fifty years after the. advent of the
Constitution, a period reasonably I|ong for the upper crust
of the oppressed classes to overcone the baneful effects of
soci al oppression, isolation and humliation. [376 C D

2. The neans test, that is to say, the test of economc
backwardness ought to be nmde applicable even to the
Schedul ed Castes and Scheduled Tribes after the period
mentioned in (1) above. It is essential that the privil eged
section of the wunderprivileged society should not be

permtted to nonopol i se preferenti al benefits for _an
indefinite period of tine. [376E-F]
3. In so far as the Oher Backward C asses are

concerned, two tests should be conjunctively applied for
identifying them for the purpose of reservations in
enpl oyment  and education: One, that they should be
conparable to the Schedul ed Castes and Schedul ed Tribes in
the matter of their backwardness; and two, that they should
satisfy the nmeans test such as a State Governnent may | ay
down in the context of prevailing econom c conditions. [376
F-g

4. The policy of reservations in enploynent, education
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and legislative institutions should be reviewed every five
years or so. That will at once afford an opportunity (i) to
the State to rectify distortions arising out of particular
facts of the reservation policy and (ii) to the people, both
backward and, non-
358
backward, to ventilate their views in a public debate on the
practical inmpact of A the policy of reservations. [376 H
377 A

Per Desai J

For a period of three and half decades, the unending
search for identifying socially and educationally backward
classes of <citizens has defined the policy makers, the
interpreters of the policy as reflected in statutes or
executive adm nistrative orders and has added a spurt in the
reverse direction, nanely, those who attenpted to nove
upward (Pratilon) in the social hierarchy have put the
noverment in reverse gear so as to nove downwards (Anulon) in
order to 'be identified as a group or class of «citizens

socially " and educational |y backward. The Constitution
prom sed an egalitarian society; it was a caste ridden
stratified hierarchical ~society. Therefore, in the wearly

stages of the functioning of the Constitution it was
accepted without di'ssent or dialogue that caste furnishes a
working criterion for identifying socially and educationally
backward class of <citizens for the purpose of Article
15(4).[377 DG

The | anguage of Article 15(4) refers to "class’ and not
caste. Preferential treatnent which cannot be struck down as
discrimnatory was to be accorded a class, shown to be
socially and educationally backward and not to the nenbers
of a case who may be presuned to be socially and
educational | y backward. [378 A B]

It is clear from the decisions of the Suprene Court
that same vacillation on the part of the judiciary on the
guesti on whet her the caste should be the basis for

recogni sing the backwar dness. (Judiciary ret ai ned its
traditional blindfold on its eyes and thereby ignored
perceived realities. The expression ‘backward classes’ is

not defined. Courts, therefore have nore or less in the
absence of well-defined criteria not based on caste |abe
has veered round to the view that in order to be socially
and educationally backward cl asses, the group nmust have the
sanme indicia as Schedul ed Castes and Schedul ed Tribes. [378
E, 384 E-F]

State of Madras v. Srimathi Chanpakam Dorairajad & Anr
[1951] SCR 525; M R Balaji & Os v State of Mysore [1963]
Supp. 1 SCR 439; T. Devadesan v The Union of India & Anr
[19641 4 SCR 680; R Chitralekha & Anr. v State of Mysore &
Os. [1964] 6 SCR 368; Triloki Nath & Anr v. State of Jammu
JUDGVENT:

State of Jamu & Kashmir & Os [1969] | SCR 103; A
Peeri akaruppan etc. v. State of Tami| Nadu [1971] 2 SCR 430,
State of Andhra Pradesh & Os. v. U S V. Balrametc [19721 3
SCR 247; Janki Prasad Parinmbo & Os etc etc v State of Jamu
& Kashmr & Os. [ 1973] 3 SCR 236; State of Uttar Pradesh v
Pradip Tandon & Ors [1976] 2 SCR 761; State of Kerala & Anr
v N MThomas & Ors. 119761 1 SCR 906; Kumari K S Jayasree &
Anr v The State of Kerala & Anr. [1977] 1 SCR 194; and Akhi
Bhartiya Soshit Karancthari Sangh (Railway) represented by
its Assistant General Secretary on behalf of the Association
v Union of India & Os. [1981] 2 SCR 185, referred to.

A caste is a horizontal segnental division of society
spread over a district of a region or the whole State and
al so sonetinmes outside it. The
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concept of purity and inpurity conceptualises the caste
system There are four essential features of the caste
system whi ch nmaintained in hono hierarchicus character; (i)
hierarchy (ii) conmensality (iii) restrictions on marriage
and (iv) hereditary occupation. Mst of the caste are
endoganous groups. Inter-marriage between two groups is
imperm ssible. But ‘Pratilom nmarriages are not wholly
unknown. Similarly with the onward nmoverment of urbanisation

menbers of various castes are slowy giving up, traditiona

occupations and the pure inpure avocations is being frowned
upon by developing notion of dignity of |abour. As the
fruits of independence were wunequally distributed anobngst
various segnents of the society, in each caste there cane
into existence a triple di vi si on based on econom ¢
resurgence anongst the menbers of the caste. Those who have
become economically well off have acquired an upper class
status (class consciousness) and the one on the step bel ow
is the mddle class and the third one belongs to poorer
section of the caste. This led to the realisation that caste
culture does not help economic interest. In fact the upper
crust of the same caste is verily accused of exploiting the
| ower strata of the sane caste. Therefore, the basis of the
caste system nanmely, purity and pollution is slowy being
di spl aced by the econom c condition of the various segnents
of the sane caste. It is recognised on alnobst all hands that
the inportant feature of t he caste structure are
progressively suffering erosion. The new organi sation, the
so-cal l ed caste organisation, s substantially different
fromthe traditional caste structure and caste  councils.
Economic differentiation anpbngst the nenbers of the caste
has beconme sharp, but not so sharp as to bury caste
sentinents and ties. In the face of this transformation of
the caste structure, caste |abel can not be accepted as the
basis for determ ning social —and educational backwardness,
but the class or the social group should be exam ned [385 C
H, 386 A-D]

Caste in rural society is nore often than not mirrored
in the economc power welded by it and vice versa. Socia
hi erarchy and economic position exhibit an  undisputable
mutuality. The |ower the caste, the poorer its nmenbers. The
poorer the nmenbers of a caste, the |ower the caste. Caste
and economic situation, reflecting each other as they do are
the Deus ex-Machina of the social status occupied and the
econom ¢ power w elded by an individual or class inrura
society. Social status and economic power are so woven and
fused into the caste systemin Indian rural society that one
may, without hesitation, say that if poverty be the cause,
caste is the primary index of social backwardness, so that
soci al backwardness is often readily identifiable wth
reference to a person’s caste So sadly and oppressively
deep-rooted is caste in our country that it has cut ‘across
even the barriers of religion. The caste system has
penetrated other religious and dissentient Hndu sects to
whomthe practice of caste should be anathena and today we
find that practitioner of other religious faiths and Hi ndu
di ssentients are sonme tinmes as rigid adherents to the system
of caste as the conservative H ndus. [386 E-H|

Shared situation in the econonmic hierarchy, caste
gradation, occupation, habitation, style of consunption
standard of literacy and a variety of such other factors
appear to go to nmmke towards social and educationa
backwar dness. Thus there is a nad rush for being recogni sed
as belonging to a caste
360
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which by its nonenclature would be included in the |ist of
socially and A educationally backward «classes. Certain
castes are known by a number of synonyny which vary from one
region to the other and nmaking their conplete coverage
al nost inpossible. The only way out would in such a

situation is to treat, if a particular caste has been
treated as backward, all its synonyns whether nentioned in
the State lists or not as backward. Again, sonme of the

castes just for the sake of being considered socially and
educational ly backward, have degraded thenselves to such an
extent that they had no hesitation in attributing different
types of vices to and associating other factors indicative
of backwardness, with their castes. The only renedy for such
a nalaise is to devise a nethod for determ ning socially and
educationally backward classes without reference to caste,
beneficial to all sections of people irrespective of the
caste to which they belong. [387 B-H 388 A

A few other aspects for rejecting caste as the basis
for identifying social and educational backwardness are: (i)
If State ' patronage for preferred treatnment accepts caste as
the only —insignia for determ ning social and educationa
backwar dness; the danger looms large that this approach
alone would legitimse and perpetuate caste system |t does

not go well wth  our  proclaimed secular character as
enshrined in the Preanble to the Constitution. The
assunption that all / nenmbers of sonme caste are equally

socially and educationally backward “is  not well-founded.
Such an approach ‘provides an over sinplification of a
conpl ex problem of ‘identifying the social and educationa
backwardness: (ii) it is recognised reservation. has been
usurped by the economcally well-placed section in the sane
caste; and (iii) the casteis, as is  understood in Hi ndu
Soci ety unknown to Muslins, Parsis, Jews etc. As such; caste
criterion would not furnish a reliable yardstick to identify
socially and educationally backward group in the aforesaid
conmuni ti es though econom ¢ backwardness woul d.

[388 P-G /389 A F]

Ther ef or e, t he only criterion whi ch can be
realistically devised is the one of econom c backwardness.
To this nmay be added sone relevant criteria such as the
secul ar character of the group, its opportunity for earning
livelihood etc, but by and | arge econom c backwar dness nust
be the | oad-star. [389 F]

Chronic poverty is the bane of Indian Society. Mrket
econonmy and noney spinning culture has ~transforned the
general behaviour of the society towards its nenbers. Upper
caste does not enjoy the status or respect, traditional
voluntary or forced any nore even in rural ~areas what to
speak of highly westerni sed urban society. The bank bal ance,
the property holding and the noney power determine the
social status of the i ndi vi dual and guarantee the
opportunities to rise to the top echelon. How the wealth is
acquired has |lost significance. Purity of neans di sappeared
with Mahatma Gandhi and we have reached a stage where ends
determ ne the nmeans. This is the present disturbing
situation whether one likes it or not. [389 G H 390 A-B]

Reservation in one or other form has been there for
decades. If a survey is made with reference to famlies in
various castes considered to be socially and educationally
backward, about the benefits of preferred treatnment, it
woul d
361
unm st akably show that the benefits of reservations are
snatched away by the top creany layer of the backward
castes. This has to be avoi ded at any cost.
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[390 E]

If economic criterion for conpensatory discrimnation
or affirmative action is accepted, it would strike at the
root cause of social and educational backwardness, and
simul taneously take a vital step in the direction of
destruction of caste structure which in turn would advance
the secular character of the Nation. This approach seeks to
translate into reality the twin constitutional goals: one,
to strike at the perpetuation of the caste stratification of
the Indian Society so as to arrest progressive novenent and
to take a firm step towards establishing a casteless
soci ety; and t wo, to progressively elimnate the
di sadvant ageous sections  of the society to raise their
position and be part of the mainstreamof |ife which neans
eradi cati on of poverty. However, this does not deal wth
reservation in favour of ~Scheduled Castes and Schedul ed
Tri bes. Thousands of years of di scrimnation and
expl oi tation cannot be w ped out in one generation. But even
here economc «criterion is worth applying by refusing
preferred treatnent to those anpbngst them who have al ready
benefited by it and inproved their  position. And finally
reservation must have a time span otherw se concession tend
to beconme vested interests. [391 E-H, 392 A

Per Chi nnappa Reddy .r.

The paradox of the systemof reservation that may be
nmade under Articles 15(4),16(4) read wth 29(2) of the
Constitution is that it has engendered a spirit of self
deni grati on anong 'the people. Nowhere else in the world do
castes, classes or communities queue up for the sake of
gai ning the backward status. ~Nowhere else “in the world is
there conpetition to assert —backwardness and to claim’we
are nore backward than you'. This “is an unhappy and
di squieting situation, but it is stark reality. [392 E-F]

2. The Schedul ed Castes, the Scheduled Tribes and ot her
socially and educationally backward classes, all of whom
have been conpendi ously described as 'the weaker sections of
the people’, have |long journeys to make unsociety. They need
aid; they need facility; they need |aunching; they need
propul sion. Their needs are their demands. The demands are
matters of right and not of philanthropy. ~They ~ask for
parity, and not charity. They claim their constitutional
right to equality of status and of opportunity and econom c
and social justice. Several bridges have to be erected, so
that they nay cross the Rubicon. Professional education and
enpl oyment under the State are thought to be two  such
bri dges. Hence the special provision for advancenment and for
reservation under Articles 15(4) and 16(4) of t he
Constitution. [393 C D

3. Courts are not necessarily the npbst conpetent to
identify the backward classes or to |ay down guidelines for
their identification except in a broad and very general way.
Courts are not equipped for that; Courts have no | |ega
barometers to neasure social backwardness and are ‘truly
renoved from the people, particularly those of the backward
cl asses, by layer upon |ayer of gradation and degradation
And, India is such a vast country that conditions
362
vary from State to State, region to region, ’'district to
district and fromone A ethnic religious, |linguistic or
caste group to another. Atest to identify back ward cl asses
whi ch may appear appropriate when applied to one group of
people may be wholly inappropriate and unreasonable if
applied to another group of people. There can be no
uni versal test; there can be no exclusive test; there can be
no conclusive test. In fact, it may be futile to apply and
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rigid tests. One nay to look at the generality and the
totality of the situation. [398 A-(C

4. Before attenpting to lay down any guideline for the
purpose of determining the nethods to be adopted for
identifying the socially and educationally backward cl asses
one should guard against the pitfalls of the traditiona
approach to the question, which has generally been superior
elitist and, therefore, anbivalent. The result is that the
cl ai m of the Schedul ed Castes and Schedul ed Tri bes and ot her
backward classes to equality as a mtter of hunan and
constitutional right is forgotten and their rights are
subrmerged in what is described as the "Preferentia
principle" or "protective or conpensatory discrimnation".
Unl ess these superior, patronising and paternalist attitudes
are got ridoff. It is difficult to truly appreciate the
problems involved inthe claimof the Scheduled Castes,
Schedul ed Tribes ~and other backward classes for their
legitimate share” of the benefits arising out of their
bel onging 'to ~humanity and to a country whose constitution
preaches ' justi ce, soci al, ~ econom ¢ and political and
equal ity of status and opportunity for all. [393 E-H

5. There is neither statistical basis nor expert
evidence to support the assunption that efficiency wll
necessarily be inmpaired if reservation exceeds 50% if
reservation is carried forward or if reservation is extended
to pronotional posts. The word ’'efficiency’ is neither
sacro-sanct nor is the sanctorum has to be fiercely guarded.
"Efficiency’ is not a Mantra which is whispered by the Guru
in the Sishya s ear.  The mere securing of high marks at an
exam nati on may not necessarily mar k out a good
administrator. An efficient adm nistrator, one takes it,
nust be one who possesses anong other qualities the capacity
to wunderstand wth synpathy and, therefore, to  tackle
bravely the problems of a large segment of popul ation
constituting the weaker sections of the people. This does
not mean that efficiency in civil service is unnecessary or
that it is a nmyth. However, one need not nmake a fastidious
fetish of it. It may be that for certain posts, only the
best nay be appointed and for certain courses of study only
the best may be admitted. If so, rules nmay provide for
reservation for appointment to such posts and for adm ssion
to such courses. The rules may provide for an appropriate
net hod of selection. It may be that certain posts require a
very high degree of skill or efficiency and certain courses
of study require a high degree of industry and intelligence.
If so, the rules may prescribe a high mnininmmqualifying
standard and an appropriate nethod of selection. Different
m ni mum standards and different nodes of selection may be
prescribed for different posts and for admssion to
di fferent courses of study having regard to the requirenents
of the posts and the courses of study. But, efficiency
cannot be permitted to be used as a canouflage to let the
upper cl asses nonopolise the services, particularly the
hi gher posts and the professional institutions. In view of
Articles 15(4) and 16(4), the so called
363
controversy between t he noratorium and conpensat ory
principles is not of any significance. [395 D, GH 396 C G
397 F]

6. The three di nensions of social inequality are class,
status and power. Everyone of these three dinensions are
intimtely and i nextricably connect ed with econom ¢
position. Viewed fromany of these three dinmensions it is
clear that the economic factor is at the bottom of
backwar dness and poverty is the «culprit cause and the
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dom nant characteristic. The economic power has firmlinks
with the castes system Jland and learning, two of the
primary sources of economic power in India have been the
nonopoly of the superior castes. Social status and econonic
power are so woven and fused into the caste systemin Indian
rural society that one may, wthout hesitation, say that if
poverty be the cause, caste is the primary index of socia

backwar dness, so that social backwardness is often readily
identifiable with reference to a person’'s caste. Shared
situation in the economic hierarchy, caste gradation

occupation, habitation, style of consunption, standard of
literacy and a variety of such other factors appear to go to
make towards social and  educational backwardness. [398 F

399 C-H 400 GH

7. " The backward classes of citizens" referred to in
Article 16(4), despite the short description, and the same
as 'the socially and educationally backward classes of
citizens and the schedul ed castes and the schedul ed tri bes’
so fully /describedin Article 15(4). Again the ' specia
provi sion for advancenent’ is a wide expression any nay
i ncl ude many nore things besides 'mere reservation of seats
in colleges It may be by way of financial assistance, free
medi cal , educational ~and hostel facilities, scholarships,
free transport, concessional or free housing, exenption from
requi renents insisted “upon in the case of other classes and
so on. Under Article 16(4), reservation is to be nade to
benefit those backward classes, whoin the opinion of the
Covernment are not adequately represented, in the services.
Reservation must, therefore, be ained at securing adequate
representation. It must follow that the ext ent of
reservation nmust natch the inadequacy of representation
There is no reason why this guideline furnished by the
Constitution itself should not also be -adopted for the
purposes of Article 15(4) too. The reservation of seats in
prof essi onal coll eges nmay conveniently be determined wth
reference to the inadequacy of representation in the various
professions. Simlarly, the extent of reservation/in other
colleges may be determined with reference to the i'nadequacy
in the nunber of graduates, etc. Naturally, if the |ost
ground is to be gained, the extent of reservation my even
have to be slightly higher than the percentage of popul ation
of the backward classes. [403 H, 404 A-F]

8. The ordinary rules of statutory interpretations
cannot be applied to interpret constitutional instrunents
which are sui generis and which deal with situations of
significance and consequence. The Constitution rust be given
a generous interpretation so as to give all its citizens,
the full measure of justice promsed by it. [406 D E]

There is no reason whatever to narrow the concept of
equality in Article 16(1) and refuse to read into it broader
concepts of social justice and equality. 1In fact it 1is
necessary to read Article 16(1) so as not to cone into any
conflict
364
with Articles 46 and 335. A constitutional docunment nust be
read so as to synthesise its provisions and avoid
di sharmony. To say that equality nmeans that unequal s cannot
be treated equally is nmerely to say what is self-evident and
conmon place. Article inplies it and it is not inplied in
Article 16(1) also. True, on a first glance, Article 16(4)
appears to save power of the State to nake provision for the
reservation of appointnents and posts in favour of any
backward class of citizens, but a second | ook shows that it
really recognises a pre-existing power and expresses the
recognition in an enphatic way lest there should be any
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doubt caste upon that power. Such a device is not unknown to
| egi sl atures and constitution naking bodies. Article 16(4)
is more inthe nature of a rule of interpretation to guide
the construction of Article 16(1). The possibility of
interpreting Article 16(1) so as to promote the narrower
equality rather than the greater equality is excluded by
Article 16(4). [425-CE]

9. The test of nearness to the conditions of existence
of the Scheduled Castes would practically nullify the
provision for reservation for socially and educationally
Backward Cl asses other then Scheduled Castes and Tribes,
woul d perpetuate the domi nance of existing upper classes,
and would take a substantial mpjority of the classes, who
are between the upper classes and the Schedul ed Castes and
Tribes out of the category of backward cl asses and put them
at a permanent disadvantage. Only the 'enlightened classes
of body wll capture all the 'open’ posts and seats and the
reserved posts and seats will go to the Schedul ed Castes and
Tri bes and those very the Schedul ed Castes and Tribes. 1 he
bul k of . ‘these behind the 'enlightened classes and ahead of
the near Schedul ed Castes and Tribes would be left high and
dry, with never a chance of inproving thenselves. [406 G H
407 A)

10. On principle, there can be a classificationin to
Backward Cl asses and More Backward C asses, if both classes
are not nerely a little behind but far behind the nost
advanced classes. ' In fact such a classification wuld be
necessary to held the Mre Backward Classes; otherw se those
of the Backward Cl asses who might be a little nore advanced
than the Mre Backward C asses mght wal k away with all the
seats, just as, if reservation was confined to ‘the Mre
Backward Cl asses and no reservati on was nmade to the slightly
nore advanced Backward C asses, the npst ~ advanced C asses
woul d wal k away with all the seats available for the genera
category | eaving none for the Backward C asses. [409 A-D]

11. As to the adoption of the test average  student
popul ation in the last three H gh School C asses of 'all High
Schools in the State in relationto a thousand citizens of
that comunity as the basis " for assessing relative
backwar dness, the adoption of a lower basis nay give a false
picture. After all, if one is considering the question of
adm ssion to professional colleges or of —appointnent  to
posts, the basis possibly should be the average nunber of
students of that community who have passed the exani nation
prescribed as the mininum qualification for admssion to
prof essional colleges, say in the last three years and
per haps the average nunber of persons of that community who
have graduated in the |last three years, since graduation is
generally, the mni nmumextent qualification for nost posts
possibly, the extent of reservation nay even vary wth
reference to the class of post. [490 D H
365

12. The percentage of reservation is not a nmatter upon
which a Court may pronounce with no materials at hand. For a
Court to say that reservations shoul d not exceed 40 per
cent, 50 per cent or 60 per cent would be arbitrary and the
Constitution does not permit us to be arbitrary. [410 E-F]

13. From the historical and sociol ogi cal background of
caste and class the phil osophy, the reason and the rhetoric
behi nd reservation and anti-reservation, the Constitutiona
provisions and the varying judicial stances, the follow ng
enmerges; (a) clearly there exist large sections of people
who are socially and educationally backward who stand mni dway
between the forward cl asses such as the | anded, the [|earned,
the priestly and the trading classes on one side and the
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out-caste and depressed classes, i.e. the Schedul ed Castes
and the Scheduled Tribes on the other;(b) Poverty, Caste,
occupation and habitation are the principal factors which
contribute to brand a <class as socially backward. The
custonms which they honour and observe, the rituals which
they fear and practice the habits to which they adapt and
conform the festivals which they enjoy and celebrate and
even the Gods that they revere and worship are enlightening
elements in recogni sing their soci al gradation and
backwar dness; (c) Anmpongst very many cl asses and comunities
considered socially inferior, child marriage persists, the
rul e of Saptapadi is not followed; divorces are granted by a
caste panchayat; (d) dress and work habit is yet another
indication that econonmic situation and social situation
often reflect each others; (e) there are nmany other custons,
rituals or habits of significance mark out the socially
backward class; (f) the weight to be attached to these
fact ors depends upon the circunstances of the case which can
only be revealed by thoughtful, penetrating investigation
and analysis. It cannot be done by neans of mathenmatica
formul ae but —only by 1looking in the round or taking a | ook
at the entire situation. Sonetines it nay be possible to
readily identify certain castes or social groups as a whole
as socially forward or -socially backward cl asses. Poverty,

of course, is basic, being the root cause as well as the
rueful result of social and educational backwardness But
nere poverty it seens is not _enough to invite the

constitutional branding because of the vast majority of the
peopl e of our country are poverty-struck but sone anpng them
are socially and educationally forward and ot hers backward.
In a country like India where 80 per cent of the people live
bel ow the breadline, even the mgjority of the so called
socially forward classes may be poor. |In the rural socia
| adder they are indeed high up and despite the economc
backwar dness of sizeable sections of them they cannot be
branded as socially backward.. On the other hand, there are
several castes or other social groups who have only to be
naned to be inmmediately identified as socially and
econoni cally backward cl asses, identified as socially
backward cl asses. [431 F-H, 432 A-F; 433 A-E]

R Chitralekha v. State of Msore, [1964] 6 SCR 368;
Raj endran v. State of Madras,1968] | SCR 721; State of
Andhra Pradesh v. P. Sagar, [1968]3 SCR 595; Triloki Nath v
State of Jammu &  Kashmir, [1969] 1 SCR 103; A
Peeri akaruppan v. State of Tanmi|l Nadu. 1197]] 1 8CC 38;
State of Andhra Pradesh v. Balram AIR 1972 SC 1375; State of
Utar Pradesh v. Pradeep Tandon 119751 2 SCR 761; X S.
Jayasree v. State of Kerala [1976] 3 SCC 730; State of
Kerala v. N M Thomas [1976] | SCR 906; Akhil Bhartiya
Soshit Karanthari Sangh v Union of India & Os. [1981] /1 SCR
185 referred to.
366
(g) True, a few nenbers of those caste or social groups may
have progressed far enough and forged ahead so as to conpare
favourably with the leading forward classes econom cally,
socially and educationally. In such cases, per haps and
upper incone ceiling woul d secure the benefit of reservation
to such of these menbers of the class who really deserve it;
(h) In the cases of poorest sections of the forward cl asses,
the State wll have to-and it is the duty of the State to
do-to discover neans of assisting them neans other than
reservations under Article 15(4) and 16(4). [433 G H]

14. In the ultimate analysis, attainment of economc
equality is the final and the only solution to the besetting
problems. There is also one danger in adopting individua




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 106

property as the criterion to identify a nenber of the
backward cl asses. The truly Ilower classes who need the
certificate nost to prove their poverty wll find it
difficult to get the certificate from the official or the
| egi sl ator or any named person [434 B-(]

15. d ass poverty, not individual poverty, is therefore
the primary test. Qher ancillary tests are the way of life,
the standard of living, the place in the social hierarchy,
the habits and custons, etc. etc. Despite individua
exceptions, it nmay be possible and easy to identify socia
backwardness with reference to caste, wth reference to
residence, wth reference to occupation or sone other
dom nant feature. notw thstanding our antipathy to caste and
sub-regionalism these are facts of life which cannot be
wi shed away. |If they reflect poverty which is the primary
source of social and educational backwardness, they nust be
recogni sed for what they are along with other less prinmary
sources. There “is and there can be nothing wong in
recogni sing poverty wherever” it is reflected as an
identifiable group phenonena whether you see it as a caste
group, a -sub regional group, an occupational group or somne
other class. Once the relevant factors are taken into
consi deration, how and where to drawthe line is a question
for each State to ‘consider since the economic and socia
conditions differ /fromarea to area. Once the relevant
conditions are taken into consideration-and the backwardness

of a class of people is deternmined, it will not be for the
court to interfere in the matter.~ But certainly, judicia
review will not stand excluded. [334 DG

Per A.P. Sen, J.
1. Conceptual ly, the making of special provisions for

t he advancenent of backward classes of citizens under Art.
15(4) and the system of reservation of appoi ntments or posts
as envisaged by Art. 16(4) as guar ant eed in t he
Constitution, is a national conmtment and a historical need
to eradicate age-old social disparities in our country. But
unfortunately the policy of reservation higher to fornul ated
by the Governnent for the upliftnent of such socially and
educationally backward cl asses of citizens is caste-oriented
while the policy should be based on econonic criteria. Then
al one the elenment of caste in making such special provisions
or reservations under Arts. 15(4) and 16(4) can be renpved.
[ 435B- DJ

2. It is true that nere econoni c backwardness woul d not
satisfy the rest of educational and social backwardness
under Article 15(4), and is only
367
One of several tests to be adopted. The predom nant and the
only factor for making special provisions wunder Article
15(4) or for reservations of posts and appoi ntnents under
Art. 16(4) should be poverty, and caste or a sub-caste or a
group should be used only for purposes of identification of
persons conparable to Schedul ed Castes or Schedul ed Tri bes,
till such nenbers of backward classes attain a state  of
enlightennent and there is eradication of poverty anongst
them and they becone equal partners in a new social order in
our national life. [435 H 436 C D

3. The adequacy or otherw se of representation of the
backward classes in the services has to be determned with
reference to the percentage of that class in the popul ation
and the total strength of the service as a whole. The
representati on does not have to exactly correspond to the
percentage of that class in the population; it just has to
be adequate. Myreover, in the case of services the extent of
representation has to be considered by taking into account
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the number of nmenbers of that class in the service, whether
they are holding reserved or unreserved posts. [436 E-F]

4. The State should give due inportance and effect to
the dual constitutional mandates of mai nt enance of
efficiency and the equality of opportunity for all persons.
The nature and extent of reservations nust be rational and
reasonable. The state of backwardness of any class of
citizens is a fact situation which needs investigation and
determ nation by a fact finding body which has the expertise
and the machi nery for collecting relevant data. The
Constitution has provided for the appointnent of such a
Conmi ssion for Backward Cl asses by the President under Art.
340 to make recomendations and left if to the States to
nmake special provisions for advancenent of such backward
classes. It may be, and often is, difficult for the Court to
draw the line in advance which the State ought not to cross,
but it is never difficult for. the Court to know that an
i nvasi on across the border, however ill-defined, has taken
pl ace.  The Courts have neither. the expertise nor the
soci ol ogi'cal knowl edge to define or lay down the criteria
for determning what are "socially and educationally
backward cl asses of citizens’ wthin the neaning of Art.
15(4) which enables the State to nmake ’special provisions
for the advancenent’ of ~ such classes notw thstanding the
command of Art. 15(2) that the State shall not discrimnate
against any citizens on the ground only of religion, race,
caste, descent, place of birth, residence -or any of them
The Suprene Court is ill-equipped to performthe task of
determi ning whether = a class of citizens is socially and
educational |y backward, but, however a duty to interpret the
Constitution and to see what it neans and intends when it
nakes provi sion for the advancenent of  socially and
educational ly backward cl asses. I'n considering. this
situation then, Courts nust never forget that it is the
Constitution they are expounding. Except for this, the Court
has very little or no function

[436 G H, 437 A-D

5. The Preanmble to our Constitution shows the nation's

resolve to secure to all its citizens: Justice-Social

econonic and political. The State’s objective of bringing
about and nmaintaining social justice nust be achieved
reasonably having regard to the interests of all. Irrationa

and unreasonable noves by the State will slowy but surely
tear apart the fabric of society. It is primarily the
368
duty and function of the state to inject noderation-into the
deci si ons taken under Arts. 15(4) and 16(4), because
justice lives in the hearts of nmen and a growi ng sense of
injustice and reverse discrimnation, fueled by unwi se State
action, will destroy, not advance, social justice. If the
State contravenes the constitutional mandates of Art. 16(1)
and Art. 335, the Suprene Court wll of course, have to
performits duty. [437 F-G

6. The extent of reservation under Art. 15(4) and Art.
16(4) nmust necessarily vary fromState to State and from
region to region within a State, depending upon the
conditions prevailing in a particular State or region, of
the Backward Cl asses. Since the problems pertaining in
reservation can never be resolved through litigation in the
Courts, the Central Gover nnent shoul d consi der the
feasibility of appointing a pernmanent National Comni ssion
for Backward Classes which nust constantly carry out
soci ol ogi cal and economi ¢ study from State to State and from
region to region within a State. The franmers of the
Constitution by enacting Art. 340 clearly envisaged the
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setting up of such a high-powered National Conm ssion for
Backward Cl asses at the Centre. [437 H 438 A-B]

7. The doctrine of protective discrimnation enbodied
in Arts. 15(4) and 16(4) and the nandate of Art. 29(2)

cannot be stretched beyond a particular limt. The State
exists to serve its people. There are sonme services where
expertise and skill are of the essence. Medical services

directly affect and deal with the health and I|ife of the
popul ace. Professional expertise, born of know edge and
experience, of a high degree of technical know edge and
operational skill is required of pilots and aviation
engi neers. The lives of citizens depend on such persons.
There are other simlar fields of governnmental activity
where professional, technological, scientific or other
special skill is called for. In such services or posts under
the Union or States, there can be no roomfor reservation of
posts; nerit al one nust be the sole and deci si ve
consi deration for appointnments. [438 C E]

Per Venkataram ah, J.

1. Equality of opportunity revolves around two dom nant
principles- (i) the traditional ~value of equality of
opportunity; and (ii) the newy appreciated-not newy
concei ved-idea of equality of results. The Society which
cherishes the ideal of -equality has to define the nmeaning
and consent of the concept of equality and the choices open
toit to bring about' an egalitarian society would al ways be
political. But the Courts have beenforced to scrutinise a
variety of choices, while society for which they have to
answer has been issuing a proliferation of demands. Many
inequalities in the past seened al nost to have been part of
the order of nature. The Courts, however deal wth the
probl ens that society presents. ‘Levels of ~awareness and
correspondi ng senses of grievance have arisen at different
times for particular historical reasons often tending to
differentiate anong the categories of equality rather than
uni fying them Inequalities of class, race, religion and sex
have presented thenselves at different periods as primary
grievances’'. The Courts nust remnd thenselves ‘that for
those who are suffering from deprivation of -inalienable
ri ghts, gradualismcan never be a sufficient remedy. Qurs is
a 'struggle for status, a struggle
369
to take denobcracy off parchnent and give it life.” *Socia
i njustice always balances its books with red ink’ . Neither
the caprice of personal taste nor the protection of vested
interests can stand as reasons for restricting opportunities
of any appropriately qualified person. These are the
consi derations which sonetines may be conflicting  that
should weigh with the courts while dealing wth cases
arising out of the doctrine of equality. It should, however,
be renenbered that the courts by thenselves are not in a
position to bring the concept of equality into fruitfu
action. They should be supported by the will of the people
of the Government and of the legislators. These shoul d be an
energence of united action on the part of all segnments of
human society. This is not all. Mre will to bring about
equal ity under the existing economic |evel night worsen the
situation. There should be at the sane tine a united action
to increase the national resources so that the operation of

equality will be Iess burdensonme and every nenber of the
society is carried to a higher social and econonic |eve
| eavi ng nobody below a mnimumwhich guarantees all the

basi ¢ human needs to every nmenber of the society. If there
is no united action the pronouncenents by courts would
become enpty words as many of the high principles
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adunberated in the chapter on the Directive Principles of
State Policy in the Constitution have turned out to be ow ng
to several factors. [440 B-H, 441 A

2. The need for social action is necessitated by the
environnental factors and living condi tions of t he
i ndi vidual s concerned. The application of the principle of
i ndividual nmerit, wunmtigated by other considerations nay
quite often lead to i nhuman results 1441 G

3. An exam nation of the question of the background of
the Indian Social conditions-caste ridden atnosphere shows
that the expression "backward cl asses" used in the
Constitution referred only to those who were born in
particul ar castes, or who belonged to particular races or
tribes or religious mnorities which were backward. This is
S0 because a caste is based on various factors, sonetines it
may be a class, a race or aracial unit and the caste of a
person is governed by hi's birth in. the famly. [459 E, 457
Fl

It is significant that the expression "backward
cl asses" used in Part XVl -~ of the Constitution and in
particular in Article 338(3) is used along wth the
Schedul ed Castes, the Schedul'ed Tribes and the Anglo-Indian
Conmuni ty. The neani ng of "backward cl asses" has, therefore,
to be deduced along with the other words preceding it. [462
g

It is arule of statutory construction that where there
are general words followi ng particular and specific words,
the general words nust be confined to things of the same
kind as those specified. It is true that this rule which is
called as the ejusdem generise rule or the rule noscitur a
sociis cannot be carried too far. But it is reasonable to
apply that rule where the specific words refer to a distinct
genus or category. [462 H 463 Al

Part Xvi of the Constitution deals wth 'certain
concessions extended to certain castes, tribes and races
whi ch are Schedul ed Castes and Schedul ed Tribes and to the
Angl o- I ndi an comunity. In the context if Article 338(3) and
370
Article 340 are construed, the expression 'backward classes’
can only refer to A certain castes, races tribes or
comunities or parts thereof other than Scheduled Castes,
Schedul ed Tribes and the Anglo-Indian community, which are
backward. Clause (6) of the resolution regarding the ains
and objects of the Constitution noved by Pandit Jawaharl a
Nehru on Decenber 13, 1946 and the history of the enactnent
of Part XVI of the Constitution by the Constituent Assenbly
lead to the conclusion that backward classes are only those
castes, races, tribes or comunities, which are identified
by birth, which are backward. It is, therefore,difficult to
hold that persons or groups of persons who are backward
nerely on account of poverty which is traceable to economc
reasons can also be considered as backward classes for
purposes of Article 16(4) and Part XVl of the Constitution
[463 C-D;, 466 G H

The Drafting Commttee by qualifying the expression
"class of citizens" by "backward" in Article 16(4) of the
Constitution tried to reconcile three different points of
view and produced a workable proposition which was
acceptable to all, the three points of view being (i) that
there should be equality of opportunity for all citizens and
that every individual qualified for a particular post should
be free to apply for that post to sit for exani nations and
to have his qualifications tested so as to determ ne whet her
he was fit for the post or not and that there ought to be no
[imtations, there ought to be no hindrance in the operation
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of the principle of equality of opportunity; (ii) that if
the principle of equality of opportunity was to be operative
there ought to be no reservations of any sort for any class
or community all and that all «citizens if they qualified
shoul d be placed on the same footing of equality as far as
public services were concerned; and (iii) that though the
principle of equality of opportunity was theoretically good
there nust at the same time be a provision nade for the
entry of certain communities which have so far been outside
the administration. The whole tenor of discussion in the
Constituent Assenbly pointed to meking reservation for a
mnority of the population including Scheduled Castes and
Schedul ed Tri bes which were socially backward. [465 G H, 466
A- B]

4. In Balaji’'s case and in Chitralekha s case, the
Supreme Court exhibited a 1ot of hesitation in equating the
expression 'class’ ~ with ' caste' for purposes of Article
15(4) and 16(4) of the Constitution. The juxtaposition of
the expression ’'backward classes’ and ' Schedul ed Castes’ in
Article 15 ~of the Constitution, according to the above two
decisions, led to a reasonable inference that expression
"classes’ was not synonymous- with 'caste’'. The Court while
maki ng these observations did not give adequate inportance
to the evils of ~ caste system which had led to the
backwar dness of people belonging to certain castes and the
debates that preceded the enactnent of Part XVl and Article
15(4) and Article 16(4) of the Constitution. Wat was in
fact over |ooked was the history of the ‘Indian socia
institutions. The nmekers of the Indian Constitution very
wel | knew that there were a nunber of castes the conditions
of whose nenbers were alnobst simlar to the conditions of
nenbers belonging to the Scheduled Castes and to the
Schedul ed Tribes and that they also needed to be given
adequate protection in order to tide over the difficulties
inthe way of their progress which were not so nuch due to
poverty but due to their birth in-a particular caste. Part
XVl was not enacted for the
371
purpose of alleviating the conditions of poorer classes as
such which was taken care of by the provision of Part |V of
the Constitution and in particular by Article 46 and by
Article 14, Article 15(1) and Article 16(1) of the
Constitution which permtted classification of persons on
econom ¢ grounds for special treatnent in order to ensure
equality of opportunity to all persons The views expressed
by the Suprene Court, however stood nodified by the |ater
deci sions. [466- D-H, 467 A-B]

M nor P. Rajendran v. State of Madras & O's. [19681 2
SCR 786; State of Andhra Pradesh & Anr. v. P. Sagar [1968] 3
SCR 595; Triloki Nath & Anr. v. State of Jammu & Kashmr &
Os. [19691 | SCR 103; A Peeriakaruppan etc. v. State of
Tami| Nadu & Ors. 11971] 2 SCR 430; State of Andhra Pradesh
& Os. v. U S V. Balrametc. [1972] 3 SCR 247 referred to.

5. If the view that caste or comunity is an inportant

rel evant factor in determning social and educationa
backwar dnesses for purposes of Articles ]15(4) and 16(4) of
the Constitution, 1is departed from several distortions are

likely to follow and may take away fromthe sol e purpose for
whi ch these constitutional provisions were enacted. Severa
factors such as physical disability, poverty, place of
habitation, the fact of belonging to a freedom fighter’s
famly, the fact of belonging to the famly of a nenber of
the armed forces might each becone a sole factor for the
purpose of Article 15(4) or Article 16(4) which were not at
all intended to be resorted to by the State for the purpose
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of granting relief in such cases. Wile relief my be given
in such cases under Article 15(1) and Article 16(1) by
adopting a rational principle of classification, Article 14,
Article 15(4) and Article 16(4) cannot be applied to them
Article 15(4) and Article 16(4) are intended for the benefit
of those who bel ong to castes/communities which ale
"traditionally disfavoured and which have suffered societa
discrimnations’ in the past. The other factors nentioned
above were never in the contenplation of the makers of the
Constitution while enacting these clauses. [472 A-D

D.N. Chanchala v. State of Mysore & Os. etc. [1971]
Supp. SCR 608; State of Kerala v. Kumari T.P. Roshana & Anr.
[1979] 2 SCR 974; Kumari- MS. Jayasree & Anr. v. State of
Kerala & Anr. [1977] 1 SCR ]94; State of Uttar Pradesh v.
Pradip Tandon & Ors. (1975) 2 SCR 761; Subhash Chandra v.
The State of UP. & Os. AR 1973 All. 295; Dilip Kumar v.
The Government of U.P. & Os. AIR 1973 All. 592 referred to.

6. Article 14 of° the Constitution consists of two
parts. It asks the State not to deny to any person equality
before law.~ It also asks the State not to deny the equa
protection of the |aws. Equality before |aw connotes absence
of any discrimnation in law. The concept of equa
protection required the State to meet out differentia
treatment to persons in- different situations in order to
establish an equilibriumanongst all. This is the basis of
the rule that equals should be treated equally and unequal s
must be treated unequally if the doctrine of equality which
is one of the corner stones of our~ Constitution is to be
duly inplenmented. In order to do justice anmpongst unequal s,
the State has to resort to conpensatory  or protective
discrimnation. Articles 15(4) and 16(4) of the Constitution
were enacted as neasures of conpensatory or protective
372
discrimnation to grant relief to persons belonging to
soci ally oppressed castes and minorities. Under them it is
possible to provide for reservation of seats in educationa
institution and of posts in Governnent services /to such
persons only. But if there are persons who do not ‘belong to
socially oppressed castes and minorities but who otherw se
belong to weaker sections, due to  poverty, place of
habi tati on, want of equal opportunity etc. the question
ari ses whether such reservation can be made in their favour
under any other provision of the Constitution such as
Article 14, Article 15(1), Article 16(1) or Article 46.
According to Thomas's case, (a) no reservation of posts can
be nade in Government services for Dbackward  cl asses
i ncluding Schedul ed Castes and Schedul ed Tribes under
Article 14 or Article 16 1), and (b) preferential treatnent
as was done in this case on the basis of classification
ordinarily could be given wunder Article 16(1) to the
Schedul ed Castes and Scheduled Tribes only. Qher backward
classes could not, except in exceptionally rare cases be
extended the same benefit and their only hope was Article
16(4) of the Constitution. [477 A-E 485 G H]

7. As to the power of the Governnent to nake
reservations under Article 15(4) and 16(4) of t he
Constitution: The determi nation of the question whether the
menbers belonging to a caste or a group or a conmunity are
backward for the purpose of Article 15(4) and Article 16(4)
of the Constitution is not open to the CGovernnent to cal
any caste or group or comunity as backward according to its
sweet will and pleasure and extend the benefit that may be
granted under those provisions to such caste or group or
conmunity. The exercise of uncontrolled power by the
CGovernment in this regard may lead to political favoritism
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leading to denial of the just requirements of classes which
are truly backward. The power of the Government to classify
any caste or group or community as backward has to be
exercised in accordance with the guidelines that can be
easily gathered fromthe Constitution. It is now accepted
that the expressions 'socially and educationally backward
classes of citizens’ and the Scheduled Castes and the
Schedul ed Tribes” in Article 15(4) of the Constitution
together are equivalent to ‘backward classes of citizens’ in
Article 16(4). [486 A-D

Further the criterion for determ ning the backwardness
must not be based solely on religion, race, caste, sex or
place of birth and the backwardness being social and
educational must be simlar to the backwardness from which
the Schedul ed Castes and the Schedul ed Tribes suffered. This
viewis in conformty with-the intention underlying clause 6
of the resolutionregarding the ains and objects of the
Constitution noved by Jawaharlal. Nehru on Decenber 13,1946
whi ch ' asked the Constitution Assenbl y to frane a
Constitution providing adequate safeguards for mnorities,
backward and tribal area ~and depressed and other backward
cl asses and also wish the provisions of Article 338 and
Article 340 of the Constitution. Unless t he above

restriction is inmposed on the CGovernment, it would become
possi ble for the Government to call any caste or group or
conmunity which constitutes a powerful political 1obby in

the State as backward even though in fact it may be an
advanced caste or group or conmunity but just bel ow sone
ot her forward comunity.
[486 H 487 C- D

373

There is another inportant reason why such  advanced
castes or groups or comunities should not be included in
the list of backward classes and that Ais that if castes or
groups and comunities which are fairly well advanced and
castes and groups and communities which are really backward
being at the rock-bottom Ilevel are classified together as
backward cl asses, the benefit of reservation woul d
i nvariably be eaten up by the nore advanced sections and the
really deserving sections would practically go w thout any
benefit as nmore nunmber of children of the nore advanced
castes or group or conmunities anongst them would -have
scored higher marks than the <children of nore backward
castes or groups or comunities. In that even the whole
obj ect of reservati on woul d beconme frustrated. [487 D F]

Hence as far as possible while preparing the |list of
backward cl asses, the State CGovernnent has to bear in mnd
the above principle as a guiding factor. The adoption of the
above principle will not unduly reduce the number. of persons
who will be eligible for the benefits under Article 15(4)
and Article 16(4) of the Constitution since over the years
the level of the Scheduled Castes and Schedul ed Tribes is
al so going up by reason of several remedial neasures taken
inregard to them by the State and Central Governnent. At
the same tine, it wll also release the really backward
castes, groups and communities fromthe strangle-hold of
many advanced groups which have |-ad the advantage of
reservation along with the really backward classes for
nearly three decades. It is time that n ore attention is
given to those castes, groups and comunities who have been
at the lowest level suffering fromall the di sadvant ages and
disabilities (except perhaps untouchability) to which nany
of the Scheduled Castes and Scheduled Tribes have been
exposed but without the sanme or similar advantages that flow
frombeing included in the list of the Schedul ed Castes and
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t he Schedul ed Tri bes.
[487 H 488 A-B]

Janki Prasad Parinpbo & Ors. etc. etc. v. State of Jamu
& Kashmr & Os. [1973] 3 SCR 236 referred to.

8. Since econom ¢ condition is also a relevant
criterion, it would be appropriate to incorporate a ’'means
test’ as one of the tests in determ ning the backwardness as
was done by the Kerala Governnent. These two tests nanely,
that the conditions of caste or group or community shoul d be
nore or Jless sinmilar to the conditions in which the
Schedul ed Castes or Scheduled Tribes are situated and that
the incone of the famly to which the candi date bel ongs does
not exceed the specified |limt wuld serve as usefu
criteria in determning beneficiaries of any reservation to
be made under Article 15(4). For the purpose of Article
16(4) however, it should -also be shown that the backward
class in questionis in the -opinion of the Government not
adequately represented in the Governnent services. [488 C

]

9. The classification styled as 'special’ group which
i s based —on occupation-cuminconme considerations and which
has received the approval in Chitralekha s case; is yet
another valid and useful test which can be adopted for the
pur pose of reservation which can be nore legitimtely traced
to Art. 14 and not 'to Art. 15(4) and Art. 16(4). [491 H]

374

10. From a careful consideration of ~all the seven
opinions in the A Thomas s case it cannot be said that the
settled view of the Suprenme Court that the reservation under
Article 15(4) or Article 16(4) could not be nmore than 50 per
cent has been unsettled by a majority on the Bench which
deci ded this case. [491 B]

11. If reservation is nmade only infavour of those
backward castes or clauses which are ~conparable 'to the
Schedul ed Castes and Scheduled Tribes, it may not exceed 50
per cent (including 18 per cent reserved for the Schedul ed
Castes and Scheduled Tribes and 15 per cent reserved for
"special group’) in view of the total population of such
backward classes in the State of Karnataka. The Havanur
Conmi ssion has taken the nunber of students passing at SSLC
exam nation in the year 1972 as the basis for deterni ning
the backwardness. The average passes per —thousand of ~the
total population of the State of Karnataka was 1.69 in 1972.
The average in the case of the Schedul ed Castes was 0.56 and
in the case of Scheduled Tribes was 0.51. Even if we take
all the castes, tribes and communities whose average is

bel ow 50 per cent of the State average i.e. bel ow 85 per
cent for «classifying them as backward, |arge chunks of
popul ation which are now treated as backward woul d have to
go out of the list of backward classes. Consequently the

necessity for reservation which would take the tota
reservation under Article 15(4) and 1(,(4) beyond 50 per
cent of the total nunber of seats/posts would cease to
exi st. The present arrangenment has been worked for nore than
five years already. It is now necessary to redeterm ne the
guestion of backwardness of the various castes, tribes and
conmunities for purposes of Article 15(4) and Article 16(4)
inthe Ilight of the latest figures to be collected on the
various relevant factors and to refix the extent of
reservation for backward classes. The reservation of 15% now
made under Article 15(4) and Article 16(4) but which may be
traced to Articles 14 and 16(1) to 'special group’ based on
occupation-cumincome can in any event be availed of by
menbers of all communities and castes.

[491 C QG
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12. However, it should be nmade clear that if on a fresh
determ nati on sonme castes or conmunities have to go out of
the list of backward classes prepared for Articles 15(4) and
16(4), the Government wmay still pursue the policy of
anelioration of weaker sections of the population anpbngst
themin accordance with the directive principle contained in
Article 46 of the Constitution. There are in all castes and
conmunities poor people who if they are given adequate
opportunity and training may be able to conpete success
fully wth persons belonging to richer classes. The
CGovernment  nmay provide for them |Iiberal grants of
schol arshi ps, free studentships, free boarding and | odging
facilities, free wuniforns, free md-day neals etc. to nmake
the life of poor students confortable. The Governnent may
also provide extra tutorial facilities, stationery and books
free of cost and Ilibrary facilities. These and other steps
should be taken in the |l ower classes so that by the tinme a
student appears ~for the qualifying exam nation he my be
able to attain a high degree of proficiency in his studies.
[491 H 492 A-C]

N

&

ORI G NAL JURISDICTION: Wit Petitions NOS. 1297-98,
1407 of 1979, 4995-97 of 1980 and 402 of 1981
375

(Under Article 32 of the Constitution of India.)

F.S. Nariman, K.N. Bhat, B. Veerbhadrappa, H S. Renuka
Prasad, Vijay Kumar Vernm, Nanjappa Ganpathy and P. K Manohar
for the Petitioners in WP. Nos. 1297-98, of 1979

K Chennabasappa, S.S. Javali and B.R Agarwal for the
Petitioners in WP. No. 1407 of 1979.

K. K Venugopal and C S. Vaidyanathan for the Petitioners
in WP. Nos. 4995-97180 & 402 of 1981

R K. Garg and A V. Rangam for the Respondents in WP.
Nos. 4995-97180 and 402 of 1981.

P.H Parekh and Gautam Philip, for the Intervener Akhi
Bharat Anusuchit Jati in WP. Nos. 1297-98 of 1979. L3

L. G Havenur, K. MK Nair and Narayana Nettar for the
I ntervener President Karnataka Legislativein WP. No. 1407
of 1979.

K Rajendra Chaudhury for the Intervener  Dravida
Kazhagamin WP. No. 402 of 1981

KM K. Nair for the Intervener Al |ndia Nayaka Sangh in
WP. No. 1297-98 and 1407 of 1979.

The foll owi ng Judgnments were delivered:

CHANDRACHUD, C.J. : My learned Brethren have expressed
their respective points of view on the policy of
reservations which, alas, is even figuratively, <a burning
i ssue to-day. W were invited by the counsel not so nmuch as
to deliver judgments but to express our opinion on the issue
of reservations; which may serve as a gquideline to the
Conmi ssion with the Government of Karnataka proposes to
appoint, for examning the question of affording better
enpl oyment  and educational opportunities to Schedul ed
Castes, Scheduled Tribes and other Backward O asses. A
somewhat unusual exercise is being undertaken by the Court
in giving expressionto its views wthout reference to
specific facts. But, institutions profit by well-neaning
i nnovations. The facts will appear before the Conmm ssi on and
it
376
will evolve suitable tests in the matter of reservations.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 106

cannot resist expressing the hope that the deep thinking and
sincerity which has gone into the fornulation of the
opi ni ons expressed by ny learned Brethren will not go waste.
The proposed Commi ssion should give its close application to
their weighty opinions. Mne is only a skeletal effort. |
reserve the right to elaborate upon it, but the chances of
doing so are not too bright.
| would state my opinion in the shape of the follow ng
pro positions:
1 The reservation in favour of schedul ed castes and
schedul ed tribes nmust continue as at present, there is,
wi thout the application of a means test, for a further
period not exceeding fifteen years. Another fifteen
years will nmake it fifty years after the advent of the
Constitution, a period reasonably long for the upper
crust of the oppressed classes to overcone the banefu

effects of soci al oppr essi on, i sol ation and
hum Li ati on:
2. The neans test, that” is to say, the test of

econom ¢ backwardness ought to be made applicabl e even
to the Schedul ed Castes and Schedul ed Tribes after the
period nentioned in (1) above. It is essential that the
privileged section of the underprivileged society
should not be permtted to nonopolise preferentia
benefits for an indefinite period of tine.

3. In so far /as the Qher Backward C asses are
concerned, two tests should be conjunctively applied
for identifying themfor the purpose of reservations in
enpl oyment and . education: One, that they should be
conparabl e to the Scheduled Castes and Schedul ed Tri bes
in the matter of their backwardness; and two, that they
shoul d satisfy the neans testt such as a State
Government may lay down in the context of prevailing
econoni ¢ condi tions.

4. The policy of reservations in enpl oynment ,
education and | egi sl ative institutions shoul'd be
reviewed every five years  or so. That will /at once

af ford an oppor

377
tunity (i) to the State to rectify distortions arising
out of particular facets of the reservation policy and
(ii) to the people, both backward and non-backward, to
ventilate their views in a public debate on the
practical inpact of the policy of reservations.

DESAI, J ‘India enbraced equality as-a cardi nal val ue
agai nst a background of elaborate, valued, and clearly
perceived inequalities.’” (1) "Art. 14 guaranteed equality but
the awareness of deep rooted inequality in the society
reflected in Art. 15 and 16. Fifteen nonths of the working
of the Constitution necessitated anplification of Art. 15(3)
so as to ensure that any special provisions that the State
may make for the educational, economic or social advancenent
of any backward class citizen, may not be chall enged on the
ground of being discrimnatory.’ (‘2) Sec. 2 thereof provided
for addition to sub Art (4) of Art. 15 For a period of three
and a half decades, the unending search for identifying
socially and educationally backward cl asses of citizens has
defied the policy makers, the interpreters of the policy as
reflected in statutes or executive/adm nistrative orders and
has added a spurt in the reverse direction, nanely, those
who attenpted to nove upward/(Pratilom in the socia
hi erarchy have put the novenment in reverse gear S0 as to
nove downwards (Anulon) in order to be identified as a group
or class of citizens socially and educationally backward. As
the awareness of concessions and benefits grows wth
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consequent frustration on account of their non-availability
confrontati on devel ops anbngst various classes of society.
The Constitution promised an egalitarian society. At the
dawn of independence Indian Society was a conpartnentalised
soci ety conprising groups having distinct and diverse life
styles. It was a caste ridden stratified hierarchica
society. Though this is well accepted, the concept of caste
has defied a coherent definition at the hands of jurists or
soci ol ogi st s.

Tn the early stages of the functioning of the
Constitution, it was accepted w thout dissent or dialogue
that caste furnishes a working criterion for identifying
socially and educationally backward class of <citizens for
the purpose of Art. 15(4).

"This was predicated on a realistic appraisal that
caste as a principle of social order has persisted over
mllennia if nuch nore
(1) Marc @Gl anter-Conpeting Equalities 1980.

(2) Objects and Reasons Statenent of the Constitution (First
Amendnent) Act, 1951

378

di sorderly and asymretrical in practice than classical Hi ndu
soci o- legal theory depicted it’. (1) Language of Art. 15(4)
refers to ’'class’ and not caste. Preferential treatnent
whi ch cannot be struck down as discrimnatory was to be
accorded/to a class, shown to be socially and educationally
backward and not to the nenbers of a caste who nmay be
presuned to be socially and educationally backward. How do

we define, ignoring the caste label, class of citizens
socially and educationally backward. As we are not witing
on a clean slate, let us look at judicial intervention to

gi ve shape and form to this concept of a class of citizens
who are socially and educationally backward so as to nerit
preferred treatnent or conpensatory di scrimnation or
affirmati ve action.

A brief survey of decisions bearing on the  subject
woul d reveal the confusion and the present state of nalaise.
This review is necessary because a serious doubt is now
naggi ng the jurists, the sociologists and the adm nistrators
whet her caste should be the basis for recogni sing the
backwar dness. There has been sone vacillation on the part of
the Judiciary on the question whether the caste should be
the basis for recognising the backwardness. Therefore, a
bird s eye-view of the decisions of the Court may first be
taken to arrive at a starting point as to

whet her the Judiciary has univocally recognised caste as
the basis for recognition of the backwardness,

In State of Madras v. Srimathi Chanpakam Dorairajan &
Anr.,(2) this Court struck down the classificationin the
Conmunal G O founded on the basis of religion and caste on
the ground that it is opposed to the Constitution and
constitutes a clear violation of the fundanmental | rights
guaranteed to the citizen. The decision was in the hey-day
of supremacy of fundamental rights over Directive Principles
of State Policy. The Court held that Art. 46 cannot override
the provisions of Art. 29(2) because the Directive
Principles of State Policy have to conformto and run as
subsidiary to the Chapter of Fundanmental Rights.

In MR Balji & Os. v. State of Msore(3) it was
observed that though caste in relation to H ndus may be a
rel evant factor to
(1) Hutton-Caste in India: |Its nature, function and Oigin
1961.

(2) [1951] S.C.R 525.
(3) [1963] Supp. | S.C.R 439.
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consider in determning the social backwardness of groups or
classes of «citizens, it cannot be nade the sole or domi nant
test. Social A backwardness is in the ultimate analysis the
result of poverty to a very large extent. The classes of
citizens who are deplorably poor automatically become
socially backward. The problem of determning who are
soci ally backward classes, is undoubtedly very conpl ex, but
the classification of socially backward citizens on the
basis of their castes alone is not permssible under Art.
15(4). The Court could foresee the danger in treating caste
as the sole criterion for determ ning social and educationa
backwar dness. The i nportance of the judgnment lies in
realistically appraising the situation when it uttered the
harsh but unquestionable truth that economic backwardness
woul d provide a nmuch nore reliable yardstick for determning
soci al backwar dness because nor e often educati ona
backwardness is “the outcone of  social backwardness. The
Court drew clear distinction between 'caste’ and 'class’.
The attenpt at finding a new basis for ascertaining social
and educational backwardness in place of caste reflected in
this decision. Cairvoyance in this behalf displayed in our
opi nion i s prai seworthy.

In T. Devadesan v. ~The Union of India & Anr.(l) the
petitioner challenged the carry forward rule in the matter
of reserved seats in the Central Secretariat Service as
being violative of Art. 14 and 16 of the Constitution. The
majority accepting the petition observed that the probl em of
gi ving adequate representation to nenbers of ' the backward
class enjoined by Art.  16(4) of the Constitution is not
adequate by framng a general rule without bearing in m nd
its reflections fromyear to year. What precise nethod
shoul d be adopted for this purpose is a matter ‘for the
CGovernment to decide. The Court observed that any nmethod to
be evolved by the Governnent ~nmust ~strike a reasonable
bal ance between the clains of the backwardness and cl ains of
ot her enpl oyees as pointed out in'Balaji s case.

In R Chitralekha & Anr. v. State of Mysore & Os. (2)
the mgjority held valid the orders made by the Governnent of
Mysore in respect of adm ssions to engineering and Medica
Col | eges, and observed that a classification of  backward
cl asses based on econom c conditions and occupations is not
bad and does not offend Art. 15(4).

(1) [1964] 4 S.C. R 680.

(2) [1964] 6 S.C. R 368.
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The caste of a group of <citizens nmay be a relevant
circunstance in A ascertaining their social backwardness and

though it is a relevant factor to determne -socia
backwar dness of a class, it cannot be the sole or doni nant
test in that behalf. |If in a given situation ‘caste is

excluded in ascertaining a class within the nmeaning of Art.
15(4) it does not vitiate the classification if it satisfied
other tests. The Court observed that various provisions of
the Constitution which recognised the factual existence of
backwar dness in the country and which make a sincere attenpt
to pronote the wel fare of the weaker sections thereof should
be construed to effectuate that policy and not to give
wei ghtage to progressive sections of the society under the
false colour of caste to which they happen to bel ong. Under
no circunstances a "caste’ though the caste of an
i ndi vidual or group of individuals nay be a rel evant factor
in putting himin a particular class.

In Triloki Nath & Anr. v. State O Jammu & Kashmir &
Os.(1) reservation of 5() per cent of the Gazetted posts to
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be filled by pronmotion was in favour of Mislins of Janmu &
Kashmir. The Court held that inadequate representation in
State services would not be decisive for determining the
backwar dness of the section. The Court accordingly, gave
directions for collecting further nmaterial relevant to be
subject. After the material as directed earlier was
collected the natter was placed before the court and the
decision is reported in Triloki Nath & Anr. v. State of
Jammu & Kashmir & Os.(1) The Court observed that the
expression 'backward class’ is not used as synonynous with
"backward caste’ or 'backward community’. The nenbers of an
entire caste or comunity may, in the social, econom c and
educational scale of values at a given tine, be backward and
may, on that account be treated as a backward class, but
that is not because they are nmenbers of a caste or
conmunity, but because they forma class. Inits ordinary
connotation, the expression 'class’ nmay nean a honbgeneous
section of the people grouped together because of certain
| i kenesses or ~ comon traits, ~and who are identifiable by
some common- attributes such as status, rank, occupation

residence-in a locality, “race, religion and the like, but
for purpose of Art. 16(4) in determning whether a section
fornms a class, a test solely based on caste, comunity,
race, religion, sex, descent, place of birth or residence
cannot be adopted because it would directly offend the
Constitution. The caste as the basis for deternining
backwar dness received a rude jolt.

(1) [1967] 2 S.C. R\ 265.

(2) [1969] 1 S.C R 103.
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In A Peeriakaruppan etc. v. State of Tam | Nadu(l)
this Court after referrening to earlier decisions especially
in Balaji’s case and Chitral ekha' s case observed that there
is no gain saying the fact that there are nunerous castes in
this country which are socially and educationally backward.
To ignore their existence is to Jignore the realities of
life. It is difficult to make out ‘whether the court ‘accepted
caste as the sole basis for  determning social and
educati onal backwar dness.

In State of Andhra Pradesh & Ors. v. U S V. Balram
etc.(2) a list of backward cl asses which was under chal | enge
prima facie appeared to have been drawn up on the basis of
caste. The Court on closer exam nation found that the caste
mark is nmerely a description of the group followi ng the
particul ar occupations or professions exhaustively referred
to by the conmmission. Even on the assunption that the Iist
is based exclusively on caste, it was clear from the
materials before the Commi ssion and the reasons given by it
in its report that the entire caste is socially and
educationally backward and therefore, the inclusion of sub-
caste in the list of Backward Cl asses is warranted by Art.
15(4). The caste remained the criterion for determ ning
soci al and educati onal backwardness. The assunption that al
the menbers of a given caste are socially and educationally
backward is wholly wunfounded and |acks factual support
obt ai ned by survey.

In Janki Prased Parinbpo & Ors etc. etc. v. State of
Jammu & Kashnmir & Ors. (8) it was observed that nere poverty
cannot be a test of backwardness because in this country
except for a small percentage of the popul ation, the people
are generally poor-sone being nore poor, others |ess poor
In the rural areas some sectors of the population are
advanci ng socially and educationally while other sectors are
apat hetic, Applying this yardsti ck, priestly cl asses
following a traditional profession was held not to be
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socially and educationally backward. Cultivators of |and
desi gnated as backward nmeasured by the size of the hol ding
was held to be inmpermissible on the ground that placing
econoni ¢ consi deration al one above other considerations, is
erroneous to determ ne social and educational backwardness.

(1) [1971] 2 S.C R 430.

(2) [1972] 3 S.C R 247.

(3) [1973] 3 S.C R 236.
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In State of Utar Pradesh v. Pradip Tandon & Os. (1)
reservations in favour of rural areas was held to be
unsust ai nable on the ground that it cannot be said as a
general proposition that rural areas represents socially and
educational |y backward cl asses of citizens. Poverty in rura
areas cannot be the basis of <classification to support
reservation for rural areas.

In State of Kerala & Anr..v. NM Thomas & Ors.(2) the
constitutional validity of Rule 13A giving further exenption
of two! years to nenbers belonging to Schedul ed Tribes and
Schedul ed Castes in the service from passing the tests
referred to inr. 13 or ~r. 13A, was questioned. The H gh
Court struck down the rule.  Allowing the State appeal
Mathew, J. in his concurring judgnment held that to give
equal ity of opportunity for enmploynent to the nenbers of
Schedul ed Castes and Scheduled Tribes, it is necessary to
take note of their soci al, educational and econonic
backwar dness. Not ' only is the Directive principles enbodied
in Art. 46 binding On the |aw makers ‘as ordinarily
understood, but it should equally informand illumnate the
approach of the court when it nakes a decision as the court
also is State within the nmeaning of Art. 12 and nakes | aw
even though interstitially. Existence -of equality ' depends
not nerely on the absence of disabilities but on the
presence of disabilities. To achieve it differentia
treatment of persons who are unequal is permssible. This is
what is styled as conpensatory discrimnation or affirmative
action. In a concurring judgnent, Krishna |yer, J. (observed
that the genius of Arts- 14 and 16 consists not in litera
equal ity but in progressive elimnation of  pronounced
inequality. To treat sharply dissimlar persons equally is
subtl e injustice. Equal opportunity is a hope, not a nenace.

In Kumari K S. Jayasree & Anr. v. The State kerala &
Anr.(3) it was held that the problem of determi ning who are
socially and educationally backward classes is undoubtedly
not sinple. Dealing with the question whether caste can by
itself be a basis for determ ning social and educationa
backwar dness, the court observed that it wmay not be
irrelevant to consider the caste of group of citizens
claimng to be socially and educationally backwar d.
QCccupations, place of habitation may also be relevant
factors in determning who are socially and educationally
backward cl asses.

(1) [1975] 2 S.C R 761

(2) [1976] 1 S.C. R 906.

(3) [1977] 1 S.C R 194.
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In Akhil Bharatiya Soshit Karanthari Sangh (Railway)
represented by its Assistant General Secretary on behal f of
the Association v. A Union of India & Os.(l) this Court
uphel d reservation of posts at various |evels and maki ng of
various concessions in favour of the nmenbers of the
Schedul ed Castes and Scheduled Tribes. Krishna Iyer, J.
extensively quoting from the final address to the
Constituent Assenbly by Dr. Anmbedkar held that the politica
denocracy was not the end in view of the struggle for
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freedom but a social denbcracy was to be Set up by which it
was neant the social fabric resting on the principle of one
man one value. Translated functionally, it neans ’tota
abolition of social and econonic inequalities.’

This brief reviewwuld clearly put into focus, the
dithering and the vacillation on the part of the Judiciary
in dealing with the question of reservation in favour of
Schedul ed Castes, Scheduled Tribes as well as other socially
and educationally backward classes. Judiciary retained its
traditional blindfold on its eyes and thereby ignored

perceived realities. A perceptive viewer of judicia
i ntervention observed that the courts turned out to be nore
limted as a vantage point then | naively assuned at the

outset. They act as a bal ance wheel channelling conmpensatory
policies and accommpdating themto other commtments, but it
is the political process that shapes the |arger contour of
these policies and gives themtheir nmotive force. Oficia
doctri ne-judici al pr onouncenent s or adm ni strative
regul ati ons-proved insufficient” guide to the shape of the
policies in  action and the result  they produced.’ (2) The
I ndi an social —scene apart~ frombeing disturbing presented
the picture of stratified society hierarchically fragnented.
At the |owest rung of the l'adder stand Schedul ed Castes and
Schedul ed Tribes and any preferential treatment in their
favour has nore or |less nent wth judicial approval. But
when it canme to preferential treatnent or affirmative action
or what is also called conpensatory discrinmination in favour
of socially and educationally backward cl asses of citizens,
the caste ridden society raised its wugly face. By its
exi stence over thousands of years, nore or less it was
assuned that caste should be the criterion for deter- mning
soci al and educational backwardness. In other words, it was
said, look at the caste, its traditional functions, it
position in relation to upper castes by the standard of
purity and pollution, pure and not so pure occupation, once
these questions are satisfactorily answered wi thout anything
nore, those who belong to that

(1) [1981] 2 S.C R 185.

(2) Marc Gal anter-Conpoting Equalities, 1980 p. XVII|
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caste must be labelled socially and educational | y backward.
This A over-sinplified approach ignored a very realistic
situation existing in each caste that in every such caste
whose nenbers claim to be socially and educationally
backward, had an economically well placed segnments. But that
my wait. We are at present concerned with the judicia
response to the attenpt of the Executive to accord
preferential treatnent to socially and educational ly
backward cl asses of citizens. The litigation which canme to
the court was nore often by those who relied on neritocracy
and conplained that the nerit is crucified at the altar of
the mirage of equality. The outcome of judicial intervention
agai nst preferred treatnment is sunmed up as under

"Summ ng up, Wwe may surmise that the gross effect

of litigation on the conpensatory discrimnation policy

has been to curtail and confine it. Those who have

attacked conpensatory discrimnation schemes in court

have conpiled a remarkable record of success, while

those seeking to extend conpensatory discrimnation

have been | ess successful.’’ (1)

The controversy now has shifted to identifying socially
and educationally backward cl asses of «citizens. The
expression 'back ward classes’ is not defined. Courts have

more or loss in the absence of well-defined criteria not
based on caste | abel has veered round to the view that in
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order to be socially and educationally backward cl asses, the
group nmust have the sanme indicia as Scheduled Castes and
Schedul ed Tri bes. The narrow question that the being
exam ned here is whether cast |abel should be sufficient to
identify social and educational backwardness? Nunber of
Conmi ssions have attenpted to tackle this conplex problem
However, both Mandal Conmm ssion of Karnataka and Baksh
Conmi ssion of Qujrat have finally accepted caste as the
identifying criterion for determining social and educationa
backwar dness, thought will be presently pointed out that
Mandal Conmi ssion had serious reservations about caste
criterion. Mdst of these Comm ssions and the CGovernnent
orders based their recomendations used comrunal units to
di scrimnate the backward class. Rane Conmm ssion of Qujrat
has chal ked out a different path, rejecting caste as the
basis for ascertaining social and educational backwardness.
The question we nust pose and

(1) Marc Gallanter , Conpeting Equalities, p. 511
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answer is__whether caste should be the basis for detern ning
soci al and educational backwardness. In other words, by what
yardstick, groups which are to be treated as socially and
educational ly backward are to be identified? To sinmplify the
question: should nenbership of caste signify a class of
citizens as being/'socially and educationally backward ? If
"caste’ is adopted as the criterion for deternining socia
and educational backwardness does it provide a valid test or
it would violate Art. 15(1) which prohibits discrimnation
against any citizen on grounds-of  religion, race, caste,
sex, place of birth or any of them

VWhat then is a caste ? Though caste has heen di scussed
by scholars and jurists, no precise definition of the
expression has energed. A caste is ~a horizontal segnenta
di vision of society spread over a district or a region or
the whole State and also sonetines outside it.(’) Honp
Hi erarchicus is expected to be the central and substantive
el ement of the caste systemwith differentiate it from ot her
soci al systens. The concept of purity and’ inpurity
conceptual i ses the caste system - Louis Dunobnt asserts that
the principle of the opposition of the pure-and the inpure
underlies hierarchy, which is the superiority of the pure to
the inpure, underlies separation because pure and the inpure
nmust be kept separate and underlies the division of |abour
because pure and inpure occupations rmust |ikew se, be kept
separate. (2) There are four essential features of the caste
system whi ch maintai ned its hono hierarchicus character: (1)
hi erarchy (2) comensality: (3) restrictions on marriages;
and (4) hereditary occupation.(3) Most of the -caste are
endoganous groups. Intermarriage between two . groups is
imperm ssible. But ’'Pratilom nmarriages are not™ wholly
unknown. Similarly with the onward nmoverment of urbanisation
menbers of various castes are slowy giving up, traditiona
occupations and the pure and inmpure avocations s being
frowned upon by developing notion of dignity of |abour As
the fruits of independence were unequally distributed
anongst various segnments of the society, in each caste there
cane into existence a triple division based on econonic
resurgence anongst the menbers of the caste. Those who have
become economically well off have acquired an upper class
status (class consciousness) and the one on the step bel ow
is the mddle class and the third one belongs to poorer
section

(1) I1.P. Desai: Should ’'caste’ be the Basis for
Recogni si ng Backwar dness [1985].

(2) Louise Dumpont-Hone Hi erachicus [1970]




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 31 of 106

(3) Caste in Contenporary India: G Shah [1985].
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of the caste. This led to the realisation that caste culture
does not help economic interest. In fact the upper crust of
the sane caste is verily accused of exploiting the |ower
strata of the sane caste. It is therefore, rightly argued
that the basis of the caste system nanely, purity and
pollution is slowy being di splaced by the economc
condition of the various segnents of the same caste. It is
recogni sed on al nmost all hands that the inportant feature of
the caste structure are progressively suffering erosion. The
new organisation, the so-called caste organisation, is
substantially different fromthe traditional structure and
caste councils. Economic differentiation anongst the nmenbers
of the caste has beconme sharp, but not so sharp as to bury
caste sentinents and ties.

If the transformation of the caste structure as herein
indicatedis realistically accepted, should the caste | abe

be still ~accepted as the basis for determning social and
educational “backwardness. In a recent paper by the noted
sociologist Shri |.P. Desai (Alas, he is no nore), it has

been ably argued that not a caste but the class or the
soci al group should be examned with a viewto deternining
their social and educational backwardness. Caste in rura

society is nore often” than not mrrored.in the economc
power wielded by it and vice versa. Social hierarchy and
econoni ¢ position | exhibit an wundisputable -rmutuality. The
lower the caste, the poorer its menbers. The poorer the
menbers of a caste, the |lower the caste. Caste and econom c
situation, reflecting each other as they .do arc the Deus
exMachi na of the social status occupied and the  economc
power w elded by an individual or class inrural society.

Soci al status and econonic power are so woven and fused into
the caste systemin Indian rural” society that one my
wi t hout hesitation, say that if poverty be the cause, caste
is the primary index of social backwardness, so that socia

backwardness is often readily identifiable with reference to
a person’s caste. Such we nust  recognize is the prineval

force and ommipresence of caste in |Indian Society, however,
much we may like to wish it away. So Sadly and oppressively
deep-rooted is caste in our country that it has cut across
even the barriers of religion. The caste system  has
penetrated other religious and dissentient H ndu sects to
whomthe practice of caste should be anathena and today we
fined that practitioner of other religious faiths and H ndu
di ssentients are sonme tinmes as rigid adherents to the system

of caste as the conservative Hndus . W find  Christian
harijans, Christian
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Madars, Christian Reddys, Christian Kammas, Mijbi~ Sikhs,
etc. etc. In Andhra Pradesh there is a comunity known as
Pi njaras or Dudekulas (known in the North as ’'Rui Pinjane
Wala'): (Professional cotton-beaters) who are really

Muslinms, but are treated in rural society, for all practical
purposes, as a H ndu caste. Several other instances may be
gi ven.

Shared situation in the econonic hierarchy, caste
gradation, occupation, habitation, style of consunption,
standard of literacy and a variety of such other factors
appear to go to mmke towards social and educationa
backwardness. In sone situations and indeed quite often,
social investigator may easily be able to identify a whole
caste group as a socially and educationally backward cl ass;
he may readily recognise people living in certain areas, say
nmount ai nous, desert a fresh lease of life. In fact there is
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a mad rush for being recognised as belonging to a caste
which by its nonenclature would be included in the Iist of
socially and educationally backward classes. To illustrate:
Bakshi Commi ssion in Qujrat recognised as many as 82 castes
as being socially and educationally backward. On the
publication of its report, Governnment of Gujrat received
representations by nenbers of those castes who had not made
any representation to the Bakshi Commission for treating
them as socially and educationally backward. This phenonenon
was noticed by Mandal Conmi ssion when it observed: "whereas
the Conmission has tried to make the State wi se lists of
OBCS as conprehensive as possible, it is quite likely that
severally synonyny of the castes |isted backward have been
left out. Certain castes are known by a nunber of synonyny
which vary fromone regionto the other and their complete
coverage is al npbst inpossible. Mndal Comm ssion found a p
way out by reconmmending that if a particular caste has been
treated as backward then all its synonyns whether mentioned
inthe State lists or not should also be treated as
backward. (1) Gujrat Governnent was forced to appoint a
second conm ssion known as Rane Commi ssion Rane Commi ssion
took note of the fact that there was an organised effort for
bei ng consi dered socially and educationally backward castes.
Rane Commission recalled the observations in Balaji’s case
that ' Social backwardness is on the ultimate analysis the
result of poverty to a very large extent.’ The Conmi ssion
noticed that some of the castes just for the sake of being
consi dered as socially and educationally backward, have
degr aded
(1) Mandal Commi ssion Report Vol. Ch. X'l p. 55.
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thensel ves to such an extent that, they had no hesitation in
attributing different types of vices to  and associating
other factors indicative of backwardness, with their castes.
The Commission noted that the nalaise requires to be
remedi ed. The Commi ssion therefore, devised a nethod for
determning socially and educationally backward classes
without reference to caste, beneficial to all sections of
people irrespective of the caste to which they belong. The
Conmi ssion came to an irrefutable conclusion that anpbngst
certain castes and communities or class of people, only
| ower income groups anongst them are socially and
educationally backward. W may recall here a trite
observation in case of N. M Thomas whi ch reads as under
"A word of sociological caution. In the light of
experience, here and el sewhere, t he danger of
"reservation’, it seems to nme, is three-fold. |Its
benefits, by and |large, are snatched away by the top
creany |layer of the ’'backward caste or class, /thus
keeping the weakest anong the week always weak and
| eaving the fortunate |layers to consunme the whol e cake.
Secondly, this claimis over played extravagntly in
denocracy by |large and vocal groups whole burden of
backwar dness has been substantially 1|ightened by the
march of tinme and neasures of better education and nore
opportunities of enployment, but wsh to weak the

"weaker section’ |abel as a neans to score over their
near - equal s formally cat egori sed as the upper
brackets."

A few other aspects for rejecting caste as the basis
for identifying social and educational backwardness may be
briefly noted. |If State patronage for preferred treatnent
accepts caste as the only insignia for determining socia
and educational backwardness, the danger loons |arge that
this approach alone would legitimse and perpetuate caste
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system It does not go well wth our proclained secular
character as enshrined in the Preanble to the Constitution
The assunmption that all nenbers of sone caste are equally

socially and educationally backward is not well-founded.
Such an approach provides an oversinplification of a conpl ex
probl em of i dentifying the soci al and educati ona
backwar dness. The Chai rman of t he Backwar d Cl asses
Conmi ssion, set up in 1953, after having finalised the
report, concluded that 'it would have been better if we
could determine the criteria of backwardness on principles
ot her than
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caste.’ (1) Lastly it is recognised wthout dissent that the
caste based reservation has been usurped by the economically

wel | - pl aced section in the same caste. To illustrate, it
may be pointed that some years ago, | came across a petition
for special |eave against the decision of the Punjab and

Haryana H gh Court in which the reservation of 2-1/2" for
adm ssion to Medical and Engineering College in favour of
Maj habi « Si khs was chal | enged” by none other than the upper
crust of ~the nmenbers of the Scheduled Castes anopbngst Sikhs
in Punjab, proving that” the  labelled weak exploits the
really weaker. Add to this, the findings of the Research
Pl anning Scheme of Soci ol ogi sts assisting the Manda

Conmi ssion when it observed: "while deternmining the criteria
of socially and -educationally backward classes, socia

backwar dness shoul'd be considered to be the critical elenent
and educational backwardness to be the Iinked el ement though
not necessarily derived from the forner.’(2) The team
ultimately concluded that 'social backwardness refers to
ascri bed status and educational backwardness to  achieved

status, and it considered social backwardness ' as the
critical element and educational backwardness to be the
i nked though not derived elenent.’ ’'The attempt is to

identify socially and educationally backward-classes of
citizens. The <caste, as is understood in H ndu Society, is
unknown to Mislinms, Christians,  Parsis, Jews etc Caste
criterion would not furnish a reliable yardstick to identify
soci al ly and educational |y backwar d group in the
af orementi oned communities t hough econom ¢ backwar dness
woul d.

Therefore, a time has cone to reviewthe criterion for
identifying socially and educationally backward classes
ignoring the caste label. The only criterion which can be
realistically devised is the one of econom c backwardness.
To this nmay be added sone relevant criteria such as the
secul ar character of the group, its opportunity for earning
livelihood etc. but by and | arge econom ¢ backwar dness. nust
be the load star. Why | say this ?

Chronic poverty is the bane of Indian Society. Market
econom ¢ and noney spinning culture has transforned the
general behavior of the Society towards its nenbers. Upper
caste does net enjoy the status or respect, traditional
voluntary or forced any nore even in rural areas what to
speak of highly westernised urban society.

(1) Backward C asses Comm ssion Report Vol. | Ch. XIV.

(2) Part 3 Appendix XII, p. 99 of the Report of the
Team
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The bank bal ance, the property holding and the nmoney power
deter mine the social status of the individual and guarantee
the opportunity torise to the top echelon. How the wealth
is acquired has | ost significance. Purity of neans
di sappeared wi th Mahatanma Gandhi and we have reached a stage
where ends determine the nmeans. This is the present
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di sturbing situation whether one likes it or not. Rane
Conmi ssion on the evidence before it and after applying the
rel evant tests and criteria observed as under

"W have found on applying relevant tests and on
the basis of the evidence on record, that there()re
certain castes/communities or classes of people which
are backward, but, only |ower incone groups anobngst
themare socially and educationally backward. In order
to ensure that, no anbiguity remains in regard to the
above aspect, we may add that, the above observations
hold good even in respect of those classes which are
identified as socially and educationally backward
wi t hout reference to any caste."(1)

Reservation in one or. other form has been there for
decades. If a survey is nmade with reference to famlies in
various castes consideredto  be socially and educationally
backward, about the benefits «of preferred treatment, it
woul d unmi stakably show that the benefits of reservations
are snatched away by the top creany |ayer of the backward
castes. This has to be avoi ded at any cost.

If poverty is to be the criterion for deternining
soci al and educational backwardness, we nust deal with a
fear expressed by sociologists. It is better to recapitul ate
these aspects in the words of a sociol ogist:

"Now, if/ the governnent changes the criteria of
reservation fromcaste to class, persons fromthe upper
strata of the |ower castes who are otherw se not able
to conpete w'th the wupper strata of the upper castes
despite the reservations will~ be excluded from the
white collar jobs. And the persons from the |ower
strata of |ower castes will not be able to conpete with
their counterpart of the upper castes. They too w |l be
excluded. This
(1) Report of Rane Conmi ssion Chapter Xl prge 12,1
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will bridge the gap which is otherw se w dening between
the rich and the poor of the upper castes and it wll
strengthen their caste identity. It will w pe out the
smal | poor strata of the upper castes at the cost of
the poor strata of |ower castes, and in the nane of
secularism 1In course of tine the upper caste will also
becone the upper class. Such a process woul d hanper the
grow h of secular forces."(1)
This fear psychosis is effectively answered by an eni nent
acadenmic. He says that 'if the poor can - be operationally
defined, categorised and sub-categorised and reservation
benefits be stratified accordingly, would the scenario stil
haunt use? | think not. He recognised that ‘this point is
valuable in terns of alerting everyone to the need for
further refinement of the notions of poor strata. He
recogni sed that the State is, with all its linitations and
resources, to direct and plan social transformation. (The
non-revol uti onary) choice is between reinforcing 'caste or
reinforcing the extant constitutional values ' (2)

Let me conclude. If economic criterion for conpensatory
discrimnation or affirmative action is accepted, it would
strike at the root cause of social and educationa
backwar dness, and simnultaneously take a vital step in the
direction of destruction of destruction of caste structure
which in turn would advance the secular character of the
Nati on. This approach seeks to translate into reality the
twin constitutional goal s: one, to strike at t he
perpetuation of the caste stratification of the Indian
Society so as to arrest progressive novement and to take a
firmstep towards establishing a castel ess society; and two,
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to progressively elimnate poverty by giving an opportunity
to the disadvantaged sections of the society to raise their
position and be part of the mainstreamof |ife which neans
eradi cati on of poverty.

Let me make abundantly clear that this approach does
not deal wth reservation in favour of Schedul ed Castes and
Schedul ed Tribes. Thousands of years of discrimnation and
expl oi tation cannot be w ped out in one generation. But even
here economic criterion is worth applying by refusing
preferred treatnent to those anongst

(1) G Shah I PWJanuary 17, 1983.

(2) Upendra Baxi, Vice-Chanceller, South Quj ar at
University, in ’'Caste, Cass and Reservations: A Rejoinder
to Ghansham Shah.
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themwho have already benefitted by it and inproved their
posi tion. And finally “reservation nmust have a time span
ot herwi se concessions tend to becone vested interests. This
is not a‘judgnent ina Ilis in adversary system Wen the
argunents.__concl uded, a statenent was made that the

CGovernment _of State of Karanataka woul d appoi nt a Conmi ssi on
to det er i ne constitutionally sound and national |y
acceptable criteria ~ for i dentifying socially ar d
educational |y backward classes of citizens for whose benefit
the State action woul d'be taken. This does not purport to be
an exhaustive essay on guidelines but nmay point to sone
extent, the direction in which the -proposed Comr ssion
shoul d nove.

CHI NNAPA REDDY,. J. Over three decades have passed since
we prom sed ourselves "justice, soci al ;7 econom c and
political" and "equality of ~status and -opportunity". Yet,
even today, we find nenbers of castes, comunities, classes
or by whatever name you may describe them |ockeying for
position, trying to el bow each other out, and, viewing with
one another to be naned and recognised as ’'socially and
educationally backward classes’, ~to quality for the
"privilege’ of the special provision for advancenent and the
provision for reservation that nmay be nade under Art. 15(4)
& 16(4) of the Constitution. The paradox of the system of
reservation is that it has engendered a spirit ~of self
deni grati on among the people. Now here else in the world do
castes, classes or communities queue up for the sake of
gai ning the backward statue. Nowhere else in the world is
there conpetition to assert backwardness and to claim’we

are nore backward than you'. This is -~an _unhappy and
disquieting situation, but it is stark reality. -Watever
gloss one may like to put wuponit, it is clear fromthe

rival clains in these appeals and wit petitions that the
real contest here is between certain nmenbers of two premer
(popul ati on-wi se) caste-community-classes of Karnataka, the
Li ngayats and the Vokkaligas, each claimng that the other
is not a socially and educationally backward cl ass and each
keen to be included in the [ist of socially and
educationally backward classes. To them to be dubbed a
menber of the socially and educationally back ward cl asses
is a passport for entry into professional colleges and State
services; so they jostle with each other and in tho bargain

some time they keep out and sone tines they usher in sonme of
those entitled to legitimate entry, by conpetition or by
reservation. Conm ssions have been appointed in the past to
identify the backward cl asses, Governnents have consi dered
the reports of the comm ssions, and Courts have scrutinised
the decisions of Governnents, Case s have reached the Court
too, then and now again. Once nore we are told
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that the State of Karnataka is ready to appoint another
conmi ssion and they have asked us will you kindly |ay down
some gui del i nes?"

Qurs is a country of great economc, social and
cultural diversity. Oten we take great pride in the
country’s cultural diversity. Wile cultural diversity adds
to the splendor of India, the others add to our sorrow and
shane. The social and econonmic disparties are indeed
despairingly vast. The Scheduled Castes, the Schedul ed
Tribes and the other socially and educationally backward
cl asses, all of whom have been conpendiously described as
"the weaker sections of the people’ have long journeys to
nmake society. They need aid; they need facility; they need
| aunchi ng; they need propulsion. Their needs are their
denmands. The dermands are nmatters of right and not of
phil ant hropy. They ask for parity, and not charity. The days
of Dronacharya and Ekalavya are over. They claim their
constitutional right to equality of status and of
opportunity and econom c and social justice. Several bridges
have to 'beerected so that they may cross the Rubicon
Pr of essi onal educati on and enploynent under the State are
thought to be two such bridges. Hence the special provision
for advancenent and for reservation under Arts. 15(4) and
16(4) of the Constitution.

Before we attenpt to lay down any guidelines for the
benefit of the Conmission proposed to be appointed by the
Kar nat aka Governnent, will do well to warn ourselves and the
proposed Comm ssion against the pitfalls of the traditional
approach towards the question of reservation for Schedul ed
Castes, Scheduled Tribes and other backward classes which
has generally been superior, elitist” and, therefore,
ambivalent. A duty to undo an evil which ‘had been
perpetrated through the generations is thought 'to betoken a
generosity and farsightedness that are rare anong nations’.
So a superior and patronising attitude is adopted. The
result is that the claim of the Scheduled Castes and
Schedul ed Tri bes and ot her backward classes to equality as a
matter of hunman and constitutional right 1is forgotten and
their rights are subnerged in what is described as the
"proferential principle’ or ’'protective or conpensatory
di scrimnation’, expression bor r owed from Anmeri can
jurisprudence Unless we get rid of these superi or
patroni sing and paternalist attitudes, what the French Call
Le nmentalite hi erarchi que, it is difficult to truly
appreciate the problens involved in the claim of the
Schedul ed Castes, Schedul ed Tribes and other -backward
classes for their legitinate share of the benefits arising
out of their belonging to humanity and to a country
394
whose constitution preaches justice, social, economc and
political and equality of status and opportunity for all

One of the results of the superior, elitist approach is
that the question of reservation is invariably viewed as the
conflict between the meritarian principle and the
conpensatory principle. No, it is not so. The real conflict
is between the class of people, who have never been in or
who have already noved out of the desert of poverty,
illiteracy and backwardness and are entrenched in the oasis
of convenient Iliving and those who are still in the desert
and want to reach the oasis. There is not enough fruit in
the garden and so those who are in, want to keep out those
who are out. The disastrous consequences of the so-called
meritarian principle to the vast mpjority of the under-
nouri shed, povetity-stricken, barely literate and vul nerable
peopl e of our country are too obvious to be stated And, what
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is merit ? There is no nmerit in a system which brings about

such consequences. 1Is not a child of the Schedul ed Castes,
Schedul ed Tribes or other backward classes who has been
brought up in an atnosphere of penury, illiteracy and anti -

culture, who is |ooked down upon by tradition and society,
who has no books and mmgazines to read at hone, no radio to
listen, no T.V. to watch, no one to help himwth his hone
work, who goes to the nearest |I|ocal board school and
col l ege, whose parents are either illiterate or so ignorant
and informed that he cannot even hope to seek their advice
on any matter of inportance, a child who nust perforce
trudge to the nearest public reading room to read a
newspaper to know what 'i's happening in the world, has not
this child got nerit if he, wth all his disadvantages is
able to secure the qualifying 40% or 50% of the nmarks at a
conpetitive exanm nation where the children of the upper
cl asses who have all the advantages, who go to St. Paul’s
H gh School and St. Stephen’s Col | ege, and who have perhaps
been special |l y coached for the exam nation may secure 70, 80
or even. 90% of the marks? Surely, a child who has been able
to junp so many hurdles my be expected to do better and
better as he progresses in life. If spring flower he cannot
be, autumm flower he may be. Wy than, should he be stopped
at the threshold on an-alleged nmeritarian principle? The
requirenents of efficiency may al ways be saf eguarded by the
prescription of mninum standards. Mediocrity has always
triunphed in the past in the case of 'the upper classes. But
why shoul d the so-called nmeritarian principle be put against
nmedi ocrity when we conme to Scheduled Castes, Schedul ed
Tri bes and backward cl asses?
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Efficiency is very much on the lips of the privileged
whenever reservation is nmentioned. Efficiency, it ' seemns,
will be impaired if the total reservation exceeds 50 per
cent; efficiency, it seems, wll suffer if +the ’'carry
forward rule is adopted; efficiency, it seens, wll be
injured if the rule of reservation is extended to

pronotional posts. fromthe protests against reservation
exceeding 50 per cent or extending to pronotional posts and
against the carry-forward rule, one would think that the
civil service is a Heavenly Paradise into which only the
archangel s, the chosen of the elite, the very best may enter
and may be allowed to go higher up the | adder. But the truth
is otherwise. The truth is that the civil service is  no
paradi se and the upper echelons belonging to the chosen
classes are not necessarily nodels of ‘efficiency. The
underlyi ng assunption that those belonging to the upper
castes and classes, who are appointed to the non-reserved
castes will, because of their presumed nerit, ’'naturally’
perform better than those who have been appointed to the
reserved posts and that the clear streamof efficiency wll
be polluted by the infiltration of the latter into the
sacred precincts is a vicious assunption, typical of the
superior approach of the elitist classes. There is neither
statistical basis nor expert evidence to support these
assunptions that efficiency will necessarily be inpaired if
reservation exceeds 50 per «cent, if reservation is carried
forward or if reservation is extended to pronotional posts.
Arguments are advanced and opinions are expressed entirely
on an ad hoc presunptive basis. The age long contenpt with
which the ’'superior’ or ’'forward castes have treated the
"inferior’ or ’'backward’ casts is now transforming and
crystalising itself into an unfair prejudice, conscious and
sub- consci ous, ever since the ’inferior’ casts and cl asses
started claiming their legitinate share of the cake, which
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naturally neans, for the ’'superior’ castes parting with a
bit of it. Athough in actual practice their virtua
nonopoly on elite occupations and posts is hardl y
threatened, the forward castes are neverthel ess increasingly
afraid that they mght lose this npnopoly in the higher
ranks of Government service and the profession. It is so
difficult for the "superior’ castes to understand and rise
above their prejudice and it is so difficult for the
inferior castes and classes to overcone the bitter prejudice
and opposition which they are forced to face at every stage.
Al ways one hears the word efficiency as if it is sacrosanct
and the sanctorumhas to be fiercely guarded. ’Efficiency’
is not a nmantra which i's whispered by the Gru in the
Sishya’s ear. The nere securing of high nmarks at an
exam nati on may not necessarily mark out a good
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adm nistrator. An -efficient adm nistrator, one takes it,
must be one A who possesses anong other qualities the
capacity to wunderstand with synpathy and, therefore, to
tackl e bravely the problens of a | arge segnent of popul ating
constituting the weaker sections of the people. And, who
better than the ones belonging to those very sections? Wy
not ask ourselves why 35 years after independence, the
position of the Scheduled Castes, etc.. has not greatly
inmproved? Is it not a legitimte question to ask whether
things m ght have / been di fferent, = had the District
Admi nistrators and the State and Central Bureaucrats been
drawn in larger numbers fromthese classes? Courts are not
equi pped to answer these questions, but the courts may not
interfere with the honest endeavours of the Government to
find answers and solutions. W do not nean to 'say that
efficiency in the civil service is necessary or that it is a
nyth. All that we nean to say is that one need not make a
fastidious fetish of it. It may be that for certain posts,
only the best nay be appointed and for certain courses ! of
study only the best may be admitted [f so, rules may provide
for reservations for appointnent to such posts ‘and for
admi ssion to such courses. The rules may provide for no

appropriate nethod of selection. It nay be that certain
posts require a very high degree of skill or -efficiency and
certain courses of study require a high degree of industry
and intelligence. |If so, the rules nmay prescribe a high

m ni mum qual i fying standard and an appropriate nethod of
selection. Different mninumstandards and different nodes
of selection may be prescribed for different posts and for
adnmi ssion to different courses of study having regard to the
requi renents of the posts and the courses of study. No one
will suggest that the degreet of efficiency required a
cardiac or a neuro-surgeon is the sane as the degree of
efficiency required of a general nedical practitioner

Simlarly no wll suggest that the degree of industry and
intelligence expected of a candidate seeking adm ssion to a
research degree course need be the same as that ‘of a
candi date seeking admission to an ordinary arts degree
course. We do not, therefore, nean to say that efficiency is
to be altogether discounted. Al that we nean to say is that
it cannot be permitted to be wused as a campuflage to |et
that upper classes take advantage of the backward cl asses in
its name and to nonopolise the services, particularly the
hi gher posts and the professional institutions. W are
afraid we have to rid our mnds of many cobwebs before we
arrive at the core of the problem The quest for equality is
self elusive, we nust |ose our illusions, though not our
faith. It is the dignity of man to pursue the quest for
equality. It wll be advantageous to quote at this juncture
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R H Tawney in his classic work equality where he says.
397
"The truth is that it is absurd and degrading for

me to nmake nuch of their intellectual and noral
superiority to each other and still nore of their
superiority in the arts which bring wealth and power,
because, judged by their place in any universal schene,
they are infinitely great or infinitely small .. . The
equal ity which all these thi nkers enphasi se as
desirable is not equality of capacity or attainment,
but of circumstances, and institutions, and j manner of
life. The equality which they deplore is not the
inequality of personal gifts, but of the social and
econonmic environment... ...Their views, in short, s
that, because nen are nen, social institutions-property
rights, and the organisation of industry, and the
system of publi ¢ heal th and education-should be
pl.anned, as far as is possible to enphasise and
strengthen, not the class differences which divide but
the ‘common humanity which unite, them. "

But the controversy between the neritarian and the
conpensatory principals cannot be allowed to cloud the
i ssues before us. “An intelligible consequence of the
fundanmental rights of ~equality before the Ilaw, equa
protection of the laws, equality of  opportunity, etc.,
guaranteed to all citizens wunder our Constitution is the
right of the weaker sections of the people to specia
provision for their adm ssion into educational institutions
and representation in the services. Appreciating the
realities of the situation: and |east there by any
m sapprehensi on, the Constitution has taken particular care
to specially nmention this right of the weaker sections of
the people in Arts. 15(4) and 16(4) of the Constitution. In
view of Arts. 15(4) and 16(4) the so-called controversy
between the neritarian and conpensatory principles is not of
any great significance, though, of course, we do not suggest
ef ficiency should be sacrificed. The question really is, who
are the schedul ed castes, scheduled tribes and  backward
cl asses, who are entitled to special provi si on and
reservation in regard to adnmi ssion into educati ona
institutions and representation in the services. So far as
Schedul ed Castes and Schedul ed Tribes are —concerned, the
gquestion of their identification stands resolved by the
notifications issued by the President under Part XVI of the
Constitution. The problem is only in regard to the
identification of the other socially and educationally
backward cl asses. The question really is howto identify
these backward classes to entitle themto entry through the
doors of Arts. 15(4) and 16(4). And, the further question,
naturally, is about the linmts of reservation
398

We are afraid the courts are not necessarily the nost
conpetent to identify the backward classes or to |ay down
guidelines for their identification except in broad and very
general way. W are not equipped for that; we have no |lega
baronmeters to neasure social backwardness. W are truly
renoved from the people, particularly those of the backward
cl asses, by layer upon |ayer of gradation and degradation
And, India is such a vast country that conditions vary from
State to State, region to region, district to district and
fromone ethnic religious, |linguistic or caste group to
another. A test to identify backward classes which may
appear appropriate when applied to one group of people may
be wholly inappropriate and wunreasonable if applied to
anot her group of people. There can be no universal test;
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there can be no exclusive test; there can be no concl usive
test. In fact, it may be futile to apply any rigid tests.
One may have to | ook at the generality and the totality of
the situation.

We do general ly understand what we mean when we tal k of
the richer classes, the poorer classes, the upper mddle
class, the lower mddle classes, the ruling class, the
privileged class, the working class, the exploited classes,
etc. etc. In what senses the word 'classes’ wused in Art.
15(4) and in Art. 16(4) of the Constitution? Wat is the
meani ng of the expression ’'socially’ and °’educationally
backward cl asses’ ? What does backwardness consist in? To

have a cl ear understanding of what is meant by
" backwar dness’, ' backward cl asses’ and "socially and
educationally backward classes’, we nust have an idea of
what social inequality isabout. Max Weber gives us a three
di mensional picture of social inequality. According to
Wber, the three dinensions are class, status and power. A
person’s class-situation, in the Wber sense, is what he

shares with~ others, simlarly placed in the process of
production, distribution and exchange, a definition of class
which is very near to that ~of the Marxist conception The
inequality of class ~depends primarily on inequality of
income and to some extent on an equal opportunity for upward
nobi lity. persons class, according this definition, is his
shared situation in the wecononmic hierarchy. Status, the
second of Weber’'s three dinmensions is generally determn ned
by the style of consunption, though not necessarily by the
source or ampunt of “income. An- inpoverised aristocrat is
someti nes sought after by the nouveau riche. A desk worker
consi ders hinself superior—to a nmanual wor ker . A
professional like a doctor or a lawer is thought to be of
superior status than those belonging to several other wal ks
of life. Status seens to
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depend on social attributes and styless of life, including
dress, speech, | occupation, etc., on what R H' Tawney
describes as 'the tedious A vulgarities of incone and socia
position.’ Simlarly, cl ass and st at us are not
cont enpor eaneous with power, though power and class can
often be sen to be closely connected. Power is participation
in the decision maki ng process but those who wield power are
not necessarily the best paid nor the nobst respected. But,
it is now obvious even to the nost superficial observer that
social and political power is welded in innunerabl e unseen
ways by those who control economc power. Political power is
renorsel essly mani pul ated by economc power. W, therefore,
see that everyone of the three dinensions propounded by
Weber is intimately and inextricably connected with econom c
posi tion. However, we | ook at t he guesti on of
"backwar dness’, whether fromthe angle of class, ‘status or
power, we find the econonic factor at the bottomof it al
and we find poverty, the culprit-cause and the doninant
characteristic Poverty, the economc factor brands al
backwar dness j ust as the erect posture br ands t he
honosapi ens and di stingui shes himfromall other aninals, in
the eyes of the beholder fromMars. But, whether his racia
stock is Caucasi an, Mngoloid, Negroid, etc., further

investigation will have to be made. So too the further
guestion of social and educational backwardness requires
further scrutiny. In India, the matter is further

aggravated, conplicated and pitilessly tyrannised by the
ubi qui tous caste system a unique and devastating system of
gradation and degradation which has divided the entire
I ndian and particularly H ndu society horizontally into such
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distinct layers as to be v destructive of nmobility, a system
whi ch has penetrated and corrupted the mnd and soul of
every Indian citizen. It is a notorious fact that there is
an upper crust of rural society consisting of the superior
castes, generally the priestla, the landlord and the
merchant castes, there is a bottomstrata consisting of the
"out-castes’ of Indian Rural Society, namely the Schedul ed
Castes, and, in between the highest and the |owest, there
are large segnents of population who because of the |I|aw
gradation of The caste to which they belong in the rura
soci ety hierarchy, because of the hunble occupation which
they pursue , because of their poverty and ignorance are
al so condetmed to backwardness, social and educational
backwar dness which prevents them fromconpeting on equa
terns to catch up with the upper crust

Any view of the caste system class or cursory, wll at
once reveal the firm Llinks which the caste systemhas with
econom c power. ~Land  and learning, two of the primary
sources of econom c power in
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India have till recently ~been the monopoly of the superior
castes. CQccupational skills were practised by the mddle
castes and in the econonmc systemprevailing till now they
could rank in the system next only to the castes

constituting the landed and the |earned gentry. The | owest
in the hierarchy where those who were assigned the neanest
task, the out-castes who w elded no economic power. The
position of a caste'in rural societyis nore often than not
mrroned in the econonic power wielded by it and vice versa.
Social hierarchy and econonmic posi tion exhi bi t an
undi sputabl e nutuality. The lower the caste, the poorer its
nmenbers. The poorer the nenbers of a caste lower the caste.
Caste and economic situation, reflecting each other as they
do are the Deus ex-Machina of the social status occupied and
the economic power w elded by an individual or class in
rural society. Social status and econom c power are SO woven
and fused into the caste systemin Indian rural society that
one may W thout hesitation, say that if poverty be the
cause, caste is the prinmary index of social backwardness, so
that social backwardness is often readily identifiable with
reference to a person’s caste. Such we nust recognised is
the prinmeval force and ommipresence of —caste in Indian
Soci ety, however, much we may like to wish it away. So Sadly
and oppressively deep-rooted is caste in our country that it
has out across even the barriers of religion.  The ~caste
system has penetrated other religious and dissentient Hindu
sects to whomthe practice of caste should be anat hema and
today we find that practitioner of other religious faiths
and H ndu dissentients are sone tinmes as rigid adherents to
the system of caste as the conservative H ndus. W, find
Christian harijans, Christian Madars, Christian- Reddys,
Christian Kammas, Mijbi Sikhs, etc. etc. In Andhra Pradesh
there is a community known as Pinjaras or Dudekul as' (known
inthe North as ’'Rui Pinjane Wala’): Professional cotton-
beaters) who are really Mislins, but are trated in rural
society, for all practical purposes, as a Hindu. caste
Several other instances may be given.

Shared situation in the econonmic hierarchy, caste
gradation, occupation, habitation, style of consunption
standard of literacy and a variety of such other factors
appear to go to nmde towards social and educationa
backwardness. In sone situations and indeed quite often,
social investigator may easily be able to identify a whole
caste group as a socially and educationally backward cl ass;
he may readily recognise people living in certain areas, say
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nount ai nous, desert or forest regions, as socially and
educational ly backward cl asses; he may freely perceive those
pursuing certain "Low y’ accusations as socially and
educationally backward classes: he may, without difficulty,
di stingui sh the very poor and the destitute as socially and
educational ly
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backward cl asses. The social investigator may be able to do
all this by field-reasearch. study, observation, collection
and interpretation of data, application of comobn though not
rigid standards. We will refer to these aspects of the
guestion later in our judgment.

Wth these prefatory, general observations, we nmay now
refer to the relevant Constitutional provisions. Part XVI of
the Constitution concerns itself wth "Special provisions
relating to certain classes". The classes in regard to which
the constitution-makers thought fit to nmake speci a
provi sion are the Schedul ed Caste, the Schedul ed Tri bes, the
Angl o- I ndilan comunity and the socially and educationally
backwar dness cl asses

Articles 330 and 332 provide for reservation of seats
for Schedul ed Castes and Scheduled Tribes in the House of
the People and the Legislative Assenbles of the State.
Articles 331 and 333 provide for representation of the
Angl o- I ndi an Comunity in the House of the People and the
Legi sl ative Assenblies of the States. ‘Article 334 provides
that the reservation and special representation are to cease
after 30 years.  There is no - reservation or specia
representation for socially and educationally backward
classes either in the House of the People or in the
Legi sl ative Assenblies of the State.

Article 335 inposes a constituently obligation to take
into consideration the clains of nenbers  of the Schedul ed

Castes and Schedul ed Tribes, in the making of appointnents
to the services and posts in connection with the affairs of
the Union or of the States, consistently with the

mai nt enance of efficiency of admnistration. Articles 336
and 337 nmake certain special provisions for the Anglo-Indian
Comunity in certain services and with respect to
educational grants for the benefit of that community.
Article 341 empowers the President, with respect to any
State (after consultation wth the Governor) or Union
Territory, to specify, by public notification, the castes,
the races or tribes or parts or groups within castes, races
or tribes which shall, for the purposes of the Constitution
be deemed to be Scheduled Castes in relation to that State
or Union Territory as the case may be. A notification so
issued by the President is not to be varied by any
subsequent notification, but nmay only be varied by /|aw,
nmade, by Parliament. Article 342 nakes a simlar provisions
with respect to Schedul ed Tri bes.

Article 340 enpowers the President to appoint a
conmission to investigate the conditions of socially and
educati ona
402
Iy backward classes within the territory of Indian and the
difficulties under whi ch they | abour and to nake
recomendations as to the steps that should be taken by the
Union to renmove such difficulties and to inprove their
conditions and as to the grants that should be made for that
purpose by the Union or by the State. The report of the
Comm ssion which is to set out the facts and nmake

recomendations is required to be | aid before each House of
Parliament, together with a nenorandum expl ai ni ng the action
taken t hereon.
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Article 338 enjoins the appointnment of a specia
of ficer for the Schedul ed Tribes by the President whose duty
isto investigate all matters relating to the safeguards
provided for the Schedul ed Castes and Schedul e Tri bes under
the Constitution and to report to the President upon the
wor ki ng of those safeguards at such intervals as may be
directed by the President. The reports are to be laid before
each House of Parlianment. Article 338(3) expressly provides
that n under Art. 338 references to the Schedul ed Castes
Schedul ed Tri bes shall be construed as in including
references to such other backward cl asses as the President
may on receipt of the report of a Conm ssion appointed under
Art. 34a(l). specify and al so the Anglo-1ndian comunity.

Thus, while there is a speci al provi si on for
reservation of seats for Scheduled Castes and Schedul ed
Tribes in the House of the People and the Legislative
Assenblies of the States and a provision for t he
representati on of the Anglo-Indian Community in the House of
the People and the Legislative Assenblies of the States,
there is " no such provisionfor reservation of seats for or
reservation socially and educationally backward classes in
the House of the People or the Legislative Assenblies of the
States. Again, whi 'e  under Art. 335, there is a
constitutional obligation to consider the clains of the
menbers of the Schedul'ed Castes and Schedul ed Tribes in the
nmaki ng of appointnents to services and posts in connection
with the affairs of the Union and the States and there is a
speci al provision ‘for the Anglo-1ndian Comunity in certain
services for a limted period. There is no corresponding
provision for the —socially and educationally backward
classes. But there is ~a provision under Art. 340 of the
Constitution for the appoi nt nent of a Conmission to
i nvestigate the conditions of socially and educationally
backward classes and to recomend the steps to be taken to
anel i orate such conditions.
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Article 14 of the Constitution, stated in positive
| anguage, guarantees to every person equality before the | aw
and equal protection of the laws, ~Article 15(1) prohibits
the State fromdiscrimnating agai nst any citizen on grounds
only of religion, race, caste, sex, place of birth or any of
them Article 22(2) simlarly prohibits the denial of
admi ssion into any educational institution maintained by the
State or receiving aid out of State funds on grounds only of
religion, race, caste, |anguage or any of-them Wile Art.
15(3) States that nothing in Art. 15 shall prevent the State
from making any special provision for wonen and children,
Art. 15(4) provides, "Nothing in this Article or in clause
(2) of Art. 29 shall prevent the State from nmaking and
special provision for the advancenment of any socially,
educationally backward classes of citizens or - for the
Schedul ed Castes or Scheduled Tribes." Art. 16 deals with
equality of opportunity in matters of public enploynent.
Art. 16(1) provides that there shall be equality  of
opportunity in natters relating enploynent or appointnent to
any office wunder the State, and Art. 16(2) prohibits
di scrimnation on grounds only of religion, race, caste,
sex, descent, place of birth, residence or any of them Art.
16(4) States, "nothing in this Article shall prevent the
State from naking any provision for the reservation of
appoi ntnents or posts in favour of any backward class of
citizens which, in the opinion of the "that, is not
adequately represented in the services under the State. W
are primarily concerned in this case with the question as to
who are socially and educationally backward classes of
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citizens nentioned in Art. 15(4) and the backward cl ass of
citizens, not adequately represented in the services under
the State mentioned in Art. 16(4).

W see that while Art. | 5(4) contenplates "specia
provision for the advancenent of any socially and
educationally backward classes of citizens or for the
Schedul ed Castes and the Scheduled Tribes", Art. 16(4)
speaks of ’'provision for the reservation of appointnents or
posts in favour of any backward class of citizens which, in
the opinion of the State is not adequately represented in
services under the State"- Now, it is not suggested that the
socially and educationally backward classes of citizens and
the Schedul ed Castes and  the Scheduled Tribes from whom
speci al provision for advancenent is contenplated by Art-
15(4) are distinct and separate fromthe backward cl asses of
citizens who are adequately represents in the services under
the State for whomreservation of posts and appointnents is
contenmpl ated by Art. 16(4). ' The backward classes of
citizens' 'referred “toin Art.  16(4), despite the short
descripti'on, are the sane
404
as the socially and -educationally backward classes of
citizens and the A -scheduled castes and the Schedul ed
Tribe’, 90 fully described in Art. 15(4): Vide Tril okinath
Tiku v. State of Jammu and Kashmr and other cases. However,
for the purposes of Art. 16(4) it is further necessary that
the Backward cl asses shoul d not be adequate in the services.

Agai n, and qui te 'obviously, " speci al provi si on for
advancenent’ is a w de expression-and may include many nore
things besides ’'mere reservation of seats in colleges.’” It
may be by way of financial assistance, free nedical

educational and hostel facilities, schol'arships, free

transport, concessional or free housing, exenption from
requi renents insisted upon in the case of other classes al-
so on. W are not, for the time being, concerned with the
node advancenent, other than reservation of seats in
coll ege, we observe that under Art. 16(4), reservation is to
be made to benefit those backward classes, who in the
opi nion of the Governnment are not adequately represented, in
the services. Reservation nust, therefore, ~be ainmed at
securing adequate representation. It —rmust follow that the
extent of reservati on nust match the i nadequacy of
representation. There is no reason why this guideline
furnished by the Constitution itself should not also  be
adopted for the purposes O Art. 15(4) too. For exanple, the
extent of reservation of seats in professional colleges may
conveniently be determned with reference to theinadequacy
of representation in the various profession. Simlarly, the
extent of reservation in other colleges nay be determ ned
with reference to the inadequacy in the nunber of graduates,
etc. Naturally, if the lost ground is to be gained. the
extent of reservation nmay even have to be slightly higher
than the percentage of popul ati on of the backward cl asses.

Since these questions are not altogether res integra,
it will be useful to refer to a few of the earlier opinions
of this Court touching upon this question

Until Thomas(1l) cane on the scene, Balaji(2) was

considered by nmany as the nmagnhum opus on reservations.
Balaji was also a case from Karnataka. The very first
sentence of the judgnment of a Gajendragadkar, J.. is a
revel ation of the frustrating task that the Governnent of
Kar nat aka has been undertaking these several years. The
first sentence says: "Since 1958, the State of Mysore has
been
(1) [1976] 1 S.C. R 906.
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(2) [1963] Suppl. I S .C R4 39

405

endeavouring to nmake a special provision for the advancenent
of the socially and educationally backward classes af
citizens in the State A of Msore under Art. 15(4) of the
Constitution and every time when an order is passed in that
behal f, its validity has been chal | enged by Wit
proceedi ngs. Four previous orders passed in that behalf were
chal | enged by wit proceedings taken against the State under
Art. 226". Balaji was concerned with the question of the
validity of the reservation made under Art. 15(4) of the
Constitution in regard to adm ssion to the medical colleges
of the Mysore and Karnataka Universities. 28 per cent of the
seats were reserved for' Backward Casses so-called, 20
percent for nore Backward cl asses, 15 per cent for Schedul ed
Castes and 3 per cent for Schedul ed Tribes, making a tota
of 68 per cent of the seats available for the reserved
category only and 32 per cent  for the general category,
described in the judgnent as "nmerit pool". The reservation
was generally made on the basis of the report of the Nagan
Cowda Committee appointed by the State Government. The court
found that the Committee approached the probl em of
enunerating and cl assifying these socially and educationally
backward communities on-the basis that social backwardness
depended substantially on the caste to which the comunity
bel onged, though it recognised that econom c condition nmay
be a contributing factor. according to the court, the
Conmittee virtually ‘equated ’'classes’ wth castes’. The
court observed that in dealingwith the question as to
whet her any cl ass of citizens were socially backward or not,
it mght not be irrelevant to consider the caste of the said
citizens but the inportance of caste should not be
exaggerated. rt was observed that caste -could not be made
the sole or dom nant test to determine- the 'socia
backwar dness of group or classes of citizens. It was noted
that social backwardness was in the wultimte analysis the
result of poverty, to a very large extent. It was also
noticed that the occupation of citizens nm'ght  al so
contribute to make cl asses of citizens social ly
backwar dness. As the Nagam Gowda Committee had adopted the
caste test as the predonminant test, if not the sole test,
without regard to the other factor- which were undoubtedly
rel evant, the court expressed the vice the classification
nade by the Commttee of socially backward conmuniti es was
invalid. In passing, at one place, it was remarked that the
Backward C asses of citizens for whom special provision was
aut horised to be nade, were treated by Art. 15(4) itself, as
being simlar to the Scheduled Castes and Tribes. |t was
observed that the Backward C asses were in the matters of
their backwardness conparable to Scheduled Castes and
Tri bes. Based on these observations and the juxta
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position of the expressions Scheduled Castes, Schedul ed
Tribes and A socially and educationally backward classes in
Art. 15 and Art. 338, it was suggested by the |[earned
counsel for the petitioner that the socially backward
cl asses of people were those whose status and standard of
living was very much the same as those of the Schedul ed
Castes and Scheduled Tribes. W do not think that these
observations were neant to |lay down any proposition that the
socially Backward C asses were those classes of people,
whose conditions of |ife were very nearly the sanme as those
of the Schedul ed Castes and Tribes. W say so first because
of the inappropriateness of applying the ordinary rules of
statutory interpretations to i nterpret constitutional
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instrunments which are sui generies and which deal wth
situations of significance and consequence. It is not enough
to exhibit a Marshallian awareness that we are expounding a
Constitution; we nust also renmenber that we are expounding a
Constitution born in the md-twentieth century, but of an
anti-inmperialist struggle, i nfluenced by Constitutiona
instruments, events and revolutions el sewhere, in search of
a better world, and winded to the idea of justice,

econom c, social and political to all. such a Constitution
must be given a generous interpretation so as to give al
its citizens the full measure of justice promsed by it. The
expositors of the Constitution are to concern thenselves
less with nere words and arrangenent of words than with the
phil osophy and the prevading ’'spirit and sense’ of the
Constitution, so el aborately exposed for our guidance in the
Directive Principles of State Policy and other provisions of
the Constitution. ~Now, anyone ~acquainted with the rura
scene in India would at once recogni se the position that the
Schedul ed 'Castes occupy a peculiarly degraded position and
are treated, not as persons of caste at all, but as
out castes. Even the other admttedly backward cl asses shun
themand treat them as inferior beings. It was because of
the special degradation to  which they had been subjected
that the Constitution itself had to come forward to make
special provision /for them There is no point in attenpting
to determne the social backwardness of other classes by
appl ying the test of nearness to the conditions of existence
of the Scheduled Castes. Such a test would practically
nullify the provision for reservation for socially and
educational |y Backward Cl asses other than Schedul ed Castes
and Tribes. Such a test would perpetuate the dom nance of
the existing upper classes. Such a test ~would take a
substantial nmajority of the cl asses who are between the
upper cl asses and the Schedul ed Castes and Tri bes out of the
category of backward classes and put- themat a pernanent
di sadvantage. Only the "enlightened” classes of body wll

capture all the 'open’ posts and seats and the /'reserved
posts and
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seats will go to the Schedul ed Castes and Tribes and those
very near the Schedul ed Castes and Tribes. The bulk of those
behi nd t he "enlightened” classes and ahead of the near

Schedul ed Castes and Tribes would be left high and dry, with
never a chance of inposing thensel ves .

Earlier we nentioned that poverty was regarded by the
Court as the prinme cause of social backwardness. It was said
at page 460, "Social backwardness is on the ultimte
analysis the result of poverty, to a very large extent. The
classes of <citizens who are deplorably poor automatically
becorme socially backward. They do not enjoy a status in
society and have, therefore, to be content to take a
backward seat. It is true that social backwardness ' which
results from poverty is likely to be aggravated by
consi derations of caste to which the poor «citizens my
bel ong, but that only shows the rel evance of both caste and
poverty in determning the backwardness of citizens". W
only add that there is an overpowering nmutuality between
poverty and caste on the Indian scene. Again, referring to
some schene formulated by the Maharashtra Governnent for
financial assistance the Court observed, "However, we may
observe that if any State adopts such a neasure, it may
afford relief to and assist the advancement of the Backward
Classes in the State, because backwardness social and
educational, in ultimately and primarily duties for
proverty". Recognising poverty as the true source of the
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evil of social and econom c backwardness and caste as a
rel evant factor in determ ning backwardness, the Court also
noti ced occupation and habitation as two other inportant
contributing factors and finally stressed the need for a
penetrating investigation. It was said,

"The occupations of citizens may also contribute
to nake classes of <citizens socially backward. There
are some occupations which are treated as inferior
according to conventional beliefs and classes of
citizens who follow these occupations are apt to becone
soci ally backward. The place of habitation also plays
not a mnor part in determ ning the backwardness of a
conmunity of persons. In a sense, the problem of socia
backwardness is the problemof Rural India and in that
behal f, classes of citizens occupying a socially
backward position in rural area fall within the purview
of Art. 15(4). The problemof deter mning who are
soci al |y backward classes i's undoubtedly very conpl ex.
Soci ol ogical, social and econom c considerations cone
into play in solving the problem and
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evol ving proper criteria for determ ning which classes

are A socially backward is obviously a very difficult

task. It wll need an elaborate investigation and

collection of / data and exanmning the said data in a

rati onal and scientific way".

The Bal aji Court then proceeded to consider the
guestion of educati onal backwardness. The Nagan Gowda
Conmittee had dealt with the question on the basis of the
average of the student  population in the l'ast three Hi gh
school classes of all H.gh Schools in the State in relation
to a thousand citizens of that community. The Committee was
of the viewthat all castes whose average was | ess than the
State average shoul d be regarded as Backward comunities and
those whose average was |ess than 50 per cent of the State
average should be regarded as More Backward. The Court took
the view that the adoption of the test of the last three
H gh School <classes nmight be alittle high. but even'if it
was hot considered high, it was not right to treat
conmunities which were just belowthe State average as
backward. There can be divergence of views on this question
Wiere the State average itself is abysmally low, there is no
reason why classes of people whose average was slightly
above, or very near, or just below the State average, should
be excluded fromthe list of Backward C asses. The adoption
of the State average or the 50 per cent of the State average
test mght lead to quite arbitrary results and This surely
cannot be a matter in which the court should try to inpose
its views.

In fact while observing: "if the test has to be applied
by a reference to the State average of student population
the legitimate viewto take would be that the classes of
citizens, whose average is well or substantially belowthe
State average, can be treated as educationally backward,"”
the court also observed, ' On this point again we do not
propose to lay down any hard and fast rule; it is for the
State to consider the matter and decide in a manner which is
consistent with the requirenents of Art. 15(4)".

It was al so observed in Balaji that the sub-
classification nmade by the reservation order between
Backward Cl asses and Mdxre Back ward O asses did not appear
to be justified under Art. 15(4) as it appeared to be a
nmeasure devised to benefit all the classes of citizens who
were | ess advanced when conpared with the npst advanced
classes in the State, and that was not the scope of Art.
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15(4). A result of the sub-classification was that nearly 90
per cent of the
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popul ation of the State was treated as backward. The
propriety of such a course may be open to question on the
facts of each case, but A we do not see why on principle
there cannot be :3 classification into Backward C asses and
More Backward C asses, if both Classes are not nerely a
l[ittle behind, but far far behind the nost advanced cl asses
In fact such a classification would be necessary to help the
More Backward C asses; otherwise those of the Backward
Classes who mght be a little nore advanced than the Mre
Backward Cl asses mght walk away with all the seats, just
as, if reservation was confined to the Mire Backward C asses
and no reservation was nade to the slightly nore advanced
Backward C asses the nost —advanced C asses woul d wal k away
with all the seats available for the general category
| eavi ng none for the Backward C asses. Al that we can say
is that sub-classification may be pernissible if there are
cl asses of peopl e who are definitely far behind the advanced
cl asses but ahead of the very backward cl asses.

One may say the sane thing about the adoption of the
average of the student population in the last three Hi gh
School C asses of all High Schools in the State in relation
to a thousand citizens of that comunity as the basis for
assessing relative Backwardness. Balaji thought it was a
little high but surely other views are possible. |In fact
considering the wide spread of elenentary education, one
woul d think the basis should be pushed up higher. Having
regard to the availability of elenentary schools in rura
areas, nore and nore boys of the backward Cl asses nay becone
literate. But it is a long way from ceasing to be
educationally backward. As one goes up class by class it as
a notorious fact that there are nore “drop-outs’ fromthe
boys of the backward classes than from the boy of the
forward cl asses. The adoption of a |ower basis to assess
educational backwardness nmmy give a wholly false picture.
After all, if one is considering the question of ‘adnission
to professional colleges or of appointnment to posts, the
basi s possibly should be the average nunber of students of
that community who have passed the exam nation prescribed as
the mninum qualification for adm ssion to professiona
colleges, say inthe last three years, and perhaps the
average nunber of persons of that community who have
graduated is the last three years, since graduation is
general ly the mininum qualification for nost posts possibly,
the extent of reservation may even vary with reference to
the class of post. Thisis a matter for evaluation by
experts.
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The Balaji Court then considered the question of the
extent of the special provision which the State woul d be
conpetent to make under Art. 15(4). Here the Court brought
in the so-called nmeritarian principle and thought that |arge
reservation would inevitably affect efficiency. W nmay
per haps, nmention here what a noted sociol ogist had to say:
"So the | eading anti-reservationists by hand to find
nationalizations for their canpaigns. A favourite one is to
conjure up the imge of a phoney juxtaposition; on one side
is 'merit’ shown up by candidates on the open list, on the
other side is ’'inconpetence', represented b those on the
reserved |ist Hence-so the argunent runs-if reservations are
mai nt ai ned, standards in the nmedical professions (or in
ot her professions and senior Governnent posts) wll be
deleted. Indeed (it is <clainmed) there is serious risk that
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patients will die if they are treated by (backward doctors
who have reached their positions through reservations. (Such
all egations are constantly repeated although they are
patently false; in the final at the postgraduate |evel, the
m ni mum qual i fying marks are identical for all candidates,
irrespective of their origin.)"(') W should think that is a
matter for experts in managenment and adm nistration. There
m ght be posts or technical courses for which only the best
can be admitted and others might be posts and technica

courses for which mninmum qualification would also serve

The percentage of reservations is not a matter upon which a
court may pronounce with no 1 material at hand. For a court
to say that reservations  should not exceed 40 per cent, 50
per cent or 60 per cent; would be arbitrary and the
Constitution does not, pernmit us to be arbitrary. Though in
the Balaji case, the court thought that generally and in a
broad way a special provision should be less than 50 per
cent, and how much Iless than 50 per cent woul d depend upon
the relevant prevailing circunstances in each case, the
court confessed. ~"In this matter again, we are reluctant to
say definitely what would  be a proper provision to nmake."
Al that the court would finally say was that in the
ci rcunmst ances of the case before them a reservation of 68

per cent was i nconsistent with Art. 15(4) of the
Constitution. W are not prepared to read Balaji as
arbitrarily | ayi ng down 50 per cent as the outer limt of

reservation. What | precisely was decided by Balaji has been
summred up by the 'Court itself at page 471 of the SSCR in
the foll ow ng words:

(1) Ruth dass: Divided and -degraded: the downtrodden

peopl e of India, (Mnthly Review July-August) 1982.
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"W have already noticed that the i mpugned order in
the present case has categorised the Backward C asses on the
sole basis of <caste A which,~ in our opinion, is not
permtted by Art. 15(4): and we have also held that the
reservation of 68 per cent nmade by the inpugned order is
plainly inconsistent with the concept of the specia
provi sion authorised by Art. 15(4). therefore, it follows
that the inpugned order is a fraud on the Constitutiona
power conferred on the State by Art. 15(4)".

We nust repeat here, what we have said earlier, that
there is no scientific statistical data or evidence of
expert adm nistrators who have nmade any study of the probl em
to support the opinion that reservation in excess O 5()

percent may inpair efficiency. It is a rule of thunb and
rules of the thumb are not for judges to lay down to solve
conplicated sociol ogical and adm ni strative pr obl emns.
Sonetinmes, it is obliquely suggested that excessi ve

reservation is indulged in as a nmere votecatching device.
Per haps so, perhaps not. One can only say ’out -of evi
coneth good” and quicker the redenption of the oppressed
cl asses, so nuch the better for the nation. Qur observations
are not intended to show the door to genuine efficiency.
Efficiency nmust be a guiding factor but not a snpbkes-cream
Al that a Court nay legitinmately say is that reservation
may h not be excessive. It nay not be so excessive as to be
oppressive; it may not be so high as to lead to a necessary
presunption of unfair exclusion of everyone el se.

In R Chiralekha v. State of Msore,(’) the Suprene
Court uphel d t hat classification of socially and
educational |y backward cl asses nmade on the basis of economc
condition and occupation, wthout reference to caste.
According to the Governnment order, a famly whose income was
Rs. 1200 per annumor |ess and persons or classes follow ng
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occupations of agriculture petty business, inferior services
crafts or other occupations involving nmanual |abour, were in
general, socially and educationally backward. The Governnent
listed the follow ng occupations as contributing to socia
backwardness; (1) actual cultivators; (2) artisan; (3)
inferior services (i.e. Cass IV in Governnment Services and
correspondi ng class or service in private enploynent)
including casual labour; and (4) any other occupation
i nvol ving manual |abour. Th is criteria was adopted by the
CGovernment as a tenporary neasure pending further detail ed
study. The order did not take into consideration as a
criterion for backwardness the <caste of an applicant.
Rel ying heavily on Bal aji,
(1) [1964] 6 S.C R 368.
412
the Mysore High Court held that the schene adopted by the
CGovernment was nost inmperfect as in their opinion in
addition to the occupation and poverty tests, the study
shoul d| have adopted the caste test as well as the
"residence" test ~in making the classification. It also
observed that ~the decision in the Balaji case said that the
caste basis was undoubtedly a relevant, nay an inportant
basis in deter mning the classes of backward Hi ndus but it
shoul d not be made  the sole basis. Subba Rao, J., speaking
for this Court, explained howthe Msore Hgh Court had
m sunder st ood Bal aji /and observed:
"While this Court said that caste is only a
rel evant circunstance and that it cannot be the
domi nant test in ascertaining the backwardness of a
class of citizens, the H.gh Court said that it is an
i nportant basis in . determining the class  of backward
H ndus and that the Governnent should  have ' adopted
caste as one of the test. As the said observations nade
by the High Court may lead to some confusion in the
mnd of the authority concerned who nmay be entrusted
with the duty of prescribing the rules for ascertaining
t he backwardness of classes( of citizens wthin the
neani ng of Art. 15(4) of the Constitution, we / would
hasten to nmke it clear that caste is only a rel evant
circunstance in ascertaining the backwardness of a
class and there is nothing in the judgnent  of this
Court which precludes the authority concerned from
determ ning the social backwardness of a group of
citizens if it can do so wthout reference to caste.
Wiile this Court has not i ncluded caste ~ from
ascertaining the backwardness of a class of citizens,
it has not made it one of the conpelling circunstances
affording a basis for the ascertaining of backwardness
of a class. To put it differently, the au- thority

concerned may take caste into consideration in
ascertaining the backwardness of a group of persons;
but, if it does not, its order will not be bad on that

account, if it can ascertain the backwardness of a
group of person on the basis of other relevant
criteria."

Later he further proceeded to explain:-

"This interpretation wll carry out the intention

of the Constitution expressed in the aforesaid Article.
It helps the really backward classes instead of
promoting the interests of individuals or groups who,
t hough t hey

413
belong to a particular caste a nmjority where of si
soci ally and educationally backward, really belong to a
class A which is socially and educationally advanced.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 51 of 106

To illust rate, take a caste in a State which is
nunerically the largest therein. It may be that though
a nmpjority of the people in that caste are socially and
educationally backward, an effective minority my be
socially and edu- cationally for nore advanced than

another small sub-caste the total nunber of which is
far less than the said mnority. |If we interpret the
expression "Cl asses" as "caster ', the object of the
Constitution will be frustrated and the people who do

not deserve any advertitious aid may get it to the
exclusion of those who really deserve. This anonaly
will not arise if, wthout equating caste with class,
caste is taken as only one of the considerations to
ascertain whether a person belongs to a backward cl ass
or not. On the other hand, if the entire sub-caste, by
and | arge, is backwardness, it nmay be included in the

Schedul ed Castes by foll owing the appropriate procedure

| aid down by the Constitution".

Evidently recognising the difficulty be-setting any
attenpt by a Court to lay down inflexible criteria, he
poi nt ed out:

"We do not intend to lay down any inflexible rule
for the GCovernment to follow The laying down of
criteria for ascertainnent of social and educationa
backwar dness of a class is a conpl ex probl em depending
upon nany circunstances which nmay vary from State to
State and even fromplace to placein a State. But what
we |7 intend to enphasi ze is t hat under no
circunstances a "class" can be equated to a "caste",
though the caste of an individual or a group of
i ndi vidual may be considered along with other rel evant
factors in putting himin a particular class. W would
also like to make it clear that if in-a given situation
caste is excluded in ascertaininga class within the
nmeani ng of Art. 15(4) of the Constitution, it does not
vitiate the classification if it satisfied other
tests.”

In Rajendran v. State of Madras(l) Ramaswami, J. 'took care
to say,

(1) [1968] | S.C R 721
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".. if the reservation in question had been based
A only on caste and had not taken into account the
soci al and educational backwardness of the caste in
question, it would be violative of Art. 15(1) But it
must not be for gotten that a caste is also a class of
citizens and if the caste as a whole is socially and
educationally backward reservation can be nade in
favour of such a caste on the ground that it is a
socially and educationally backward class of citizens
within the neaning of Art. 15(4) . .. It is‘true that
in the present cases the list of socially and
educationally backward classes has been specified by
caste. But that does not necessarily means that caste
was the sole consideration and that person belonging to
these castes are also not a class of socially and
educationally backward citizens."

In State of Andhra Pradesh v. P. Sagar,(l) Shah, J.
oser ved,

"In the context in which it occurs the expression
"class" nmeans a honbgeneous section of the people
ground together because of certain |likeness or common
traits and who are identifiable by sone comon
attributes such as status, rank, occupation, residence
in a locality, race, religion and the like. 1In
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det erm ni ng whet her a particular section forns a class,

caste cannot be excluded altogether. But in the

determ nation of a class a test solely based upon the

caste or conmuni ty cannot al so be accept ed-
....... Reservati on may be adopted to advance the
interests of weaker sections of society, but in doing so,
case nmust be taken to see that deserving and qualified
candi dates are not excluded from admission to higher
educational institutions. The criterion for determ ning the
backwar dness nust not be based solely on religion, race,
caste, sex or place of birth, and the backwardness being
soci al and educational nust be simlar to the backwardness
fromwhich the Schedul ed Castes and the Scheduled Tribes
suffer".
(1) [1998] 3 S.C. R 595.
415

In Tirloki Nath v. State of Jammu & Kashmr, () the

Court held that while it was open to the State to nake a
provi sion for reservation of -appoi ntnents or posts in favour
of socially and educationally backward cl asses, it could not
di stribute the nunber of posts or appointments on the basis
of community or place or residence. An order of the
Government of Jammu and Kashmir reserving 50 per cent of the
vacancies for the/Muslins of Kashmr (entire State), 40 per
cent for the Jammu /H ndus and 10 per cent for the Kashmri
H ndus was struck down. It was pointed  out that the
expression "backward' class" was not used as synonynous with
backward caste or backward community but it was noticed,
"The menbers of an entire caste or comunity nmay in the
soci al, economc and educational scale of values at a given
time be backward and may on that account be treated as a
backward class, but that is not because they are nenbers of
a caste or comunity, but because they forma class". The
Court further said:

In its ordinary connotation the expression "class"
neans a honbgeneous section of the people grouped
toget her because of certain |ikenesses or conmmon
traits, and who are identifiable by sone comon
attributes such as status, rank, occupation, residence
inalocality, race, religion and the like. But for the
purpose of Art. 16(4) in determ ning whether a section
fornrs a class, a test 1 solely based on -caste,
conmunity, race, religion, sex descent, place of bhirth
or residence cannot be adopted, because it ~would
directly offend the Constitution".

In A.  Peeriakatuppan v. State of Tam|l Nadu, (') the

Court observed:

"A caste has always been recognised as a class.
there is no gain saying the fact that there are
numerous castes in this country which are socially and
educationally backward. To ignore their existence is to
ignore the facts of life."

In State of Andhra Pradesh v. Balaranm(3), the order of
the Government of Andhra Pradesh enunerating the socially
and

(1) [1969] 1 S.C R 103

(2) [1971] 1 s.C.C. 38.

(3) AI.R 1972 S.C. 1375.
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educationally backward classes for the purpose of adm ssion
into the A nedical colleges of the State had been struck
down by the High Court on the ground that the Governnent
Order was based on the report of the Backward C asses
Conmi ssion which had adopted caste as the main basis to
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det erm ne who were backward cl asses and this was contrary to
the decision of the Court in Balaji. It had al so been held
by the High Court that the Commission had conmmitted a
m stake in adopting the average of student popul ation per
thousand of a particular class or community in the 10th or
11th classes wth reference to the State average for the
pur pose of determ ning educati onal backwardness. Even so the
percentage of literacy of some groups included in the |ist
of backward classes was well above the State average. The
H gh Court had further held that the Conm ssion had ignored
the principle that the social and educational backwardness
of persons classified in the list should be conparable or
simlar to the Schedul ed Castes and Schedul ed Tribes- The
Conmi ssion had committed a further mstake in subdividing
the groups into nore backward and | ess backward cl asses. It
was urged before this Court that the principles thought to
have been laid down in Balaji; Chitral ekha and Sagar t hat
Art. 15(4) was to be read as a proviso to Arts. 15(1) and
29(2) and that in the matter of backwardness that backward
cl asses nmust be conparable to Schedul ed Castes and Schedul ed
Tri bes, were wong and required to  be re-considered. The
Court found that it was not necessary for themto consider
this aspect of the matter-as in the particular case before
them they were factually satisfied that classes enunerated
as backward, were really socially and educationally
backward. The Court however took care to say:

“I't nust. be pointed out that™ none of the above
decisions |ay down that social and educati ona
backwar dness nust be exactly simlar in all respects to
that of Schedul ed Castes and Schedul ed Tri bes.

" The contention that backward classes were classified on
the basis of caste was nmet with the follow ng observation

"No doubt, we are aware that that any provision {lI
made under this clause nust be within the well defined
l[imts and should not ‘be on the basis of caste al one.
But it should not also be mssed that a caste as such
may be socially and educationally backward. /If after
col l ecting

417
the necessary data, it is found that the caste as a
whole is socially and educationally backward, in our
opinion, A the reservation made of —such persons wll
have to be up held notw thstanding the fact that a few
individuals in that group may be both socially and
educationally above the general average. There is no
gain saying the fact that there are numerous castes in
the Country, which are socially and educationally
backward and therefore a suitable provision wll have
to be made by the State as charge in Article 15(4) to
safeguard their interest....................
............. the nenbers of an entire caste or comunity
may in the social economc, and educational scale of
values, at a given time be backward and may on that account
be treated as backward cl asses, but that is not because they
are nenbers of a caste of community but because they forma
class. Therefore, it is clear that there may be instances of
an entire caste or a comunity being socially and
educationally backward for being considered to be given
protection under Art. 15(4)...... .. . ...
To conclude, though prima facie the 1list of Backward
Cl asses which is under attack before us nmay be
considered to be on the basis of caste, a closer
exam nation wll clearly show that it only a
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description of the group following the particular

occupations or professions, exhaustively referred to by

t he Commi ssion."

The Court then proceeded to observe that the question
bef ore them was whether the Backward C asses Conmm ssi on had
rel evant data and material before it for enunerating the
cl asses of persons to be included in the list of backward
classes was a real question and not whet her the Conmi ssion
was scientifically accurate in concl usion. The Court
expressed its sati sfaction that there was sufficient
rel evant material to justify the Comm ssion’s concl usi on and
added: -

"No doubt there are a few instances where the
educational average is slightly above the State
average, but that circunstance by itself is not enough
to strike down the entire list. In fact, even there it
is seen that  when the whole <class in which that
particul ar group-is included, is considered the average
wor ks out to be |ess

418
than the State average. Even assuming there are a few A
categories which are a little above the State average,
inliteracy, that is a matter for the State to be taken
note of and review the position of such categories of
persons and take a suitable decision.™
Referring to the observations in Balaji regarding the test
of average student population in the last three Hi gh Court
School classes it was said:

"These observations nade by this Court in the
above decisions have, in  _our opinion, been msapplied
by the High Court to the case in hand. |t has proceeded
on the basis that it is axiomaticthat the educationa
average of the class should not be calculated on the
basis of the student population in‘the |Iast three high
school <classes and that ~only those classes whose
average is below the State average, that can be treated
as educationally back ward. This Court has only
i ndicated the broad principles to be kept in'view when
maki ng the provision under Art. 15(4)."

In Janki Prasad Parimoo v. State of Jammu & Kashmir the
Court noticed the link between econom c backwardness and
soci al and educational backwardness and observed -

“In India, social and educational backwardness is
further associated with econom ¢ backwardness and it is
observed in Balaji's case referred to -above that
backwar dness, socially and educationally is ultimtely
and primarily due to poverty."

Having said this the Court was not prepared to lay . down
poverty as the exclusive test on the ground that a large
proportion of the population in India was poverty stricken
and if poverty was nade the sole test for reservation, a
resourcel ess situation mght arise. It was said,

"But if poverty is the exclusive test, a very
| arge proportion of the population in India would have
to be regarded as socially and educationally backward
and if reservations are nmde only on the ground of
econoni ¢

419
consi derations, an untenabl e situation may arise
because even in sectors which are recognised as
socially and educationally advanced, there are large
pockets of poverty. In this country except for a snall
percentage of the popul ation, the people are generally
poor - sone bei ng nore poor, others |ess poor. Therefore,
when a social investigator tries to identify socially




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 55 of 106

and educationally backward classes he may do it with
confidence that they are bound to be poor. Though the
two wards, 'Socially’ and ’'educationally’ are used
cunul atively for the purpose of describing t he
backwar dness class, one may find that if a class as a
whol e is educationally advanced, it is generally also
soci al | y advanced because of the reformative effect of
education on that class. The words "advanced" and
"backward" are only relative terns-there being severa
| ayers or strata of cl asses, hoveri ng bet ween
"advanced" and "backward", and the difficult task is
whi ch class can be recognised out of these severa
| ayers as being socially and educationally backward."
The State of Jammu = & Kashmir had declared six cl asses
of citizens as socially and educationally backward. They
were (1) persons whose traditional occupation was one of the
sixty-two mentioned; (2) persons belonging to 23 socia
castes; (3) snmull cultivators (4) |ow paid pensioners; (5)
residents’ in areas adjoining the cease-fire Iline; (6)
persons belonging to "bad pockets". The court found that
some of the sixty-two _enunerated  occupations were not
traditional occupations at all and that that list required
review The court also found that 19 out of the 23 castes
had been identified by the Commttee as suffering from
social disabilities and also educationally and economically
backward. In the case of the remining four castes, there
was nothing to indicate that they were backward cl asses.
Referring to the third category of small cultivators, it was
observed that they could not be said to be 'a honbgeneous
soci al section of ~the people wth conmmon trades and
identifiable by sonme common attributes’ . Al that could be
said about themwas that they cultivated orlived on |and.
Simlarly in regard to the fourth category, it was observed
that they also do not belong to a honbgeneous section of the
people, the only thing compn between them being that they
had retired from Governnent service. In regard to the fifth
and sixth category the court observed that /lack of
conmuni cati on, inaccessibility, lack

420
of material resources, primtive living conditions and such
consi derati ons made the people living in those areas

soci ally and educational | y backward.

In State of Utar Pradesh v. Pradeep Tandon, (1) the
Court recognised poverty as a relevant factor but observed
that it was not the determning factor discovering poor
socially and educationally backward classes. Even  so the

backwar dness of the hill and Uttrakhand areas in Uttar
Pradesh was sustained on economc basis. It was said,
"The H Il and Utrakhand areas in Utar Pradesh

are instances of socially and educationally backward
classes of «citizens for those reasons. Backwardness is
judged by econonmic basis that each region has its own
nmeasurabl e possibilities for the maintenance of hunman
nunbers, standards of living and fixed property. From
an economic point of viewthe classes of citizens are
backward when they do not nake effective use of
resources. Wien |large areas of |land maintain a sparse,
di sorderly and illiterate popul ati on whose property is
smal | and negligible the el ement of social backwardness
is observed. Wien effective territorial specialisation
is not possible in the absence O neans of
conmuni cati on and technical processes as in the hil

and Uttrakhand areas the people are socially backward
cl asses of citizens. Negl ected opportunities and people
in renote places raise walls of social backwardness of
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peopl e."

"Educational backwar dness is ascertained wth
reference to those factors. Wher e peopl e have
traditional apathy for education on account of socia
and envi ron nment al condi tions or occupati ona
handi caps, it is an illustration of educationa
backwar dness. The hill and Uttrakhand areas are
i naccessi ble. There is |ack of educational institutions
and educational aids. People in the hill and Utrakhand
areas illustrate the educationally backward cl asses of
citizens because |ack of educational facilities keep
them stagnant and they have neither neani ng and val ues
nor awareness for education."”

(1) [1975] 1 S.C R 761
421
The Court struck down the reservation for candidates from
rural areas on the ground that rural population which
constituted 80% of A the population of the State could not
be a honpgeneous class. Sone people in the rural areas m ght
be educationally backward, sorme m ght be socially backward,
there may be few who were both socially and educationally
backward but it could not be said that all citizens residing
in rural areas were socially and educationally backward.

The Court while noticing the difficulty of defining the
expression 'socially’ ~and 'educationally’  backward cl asses
of citizens allowed itself to make the observation, "the
traditional unchangi ng occupati ons of citizens nmay
contribute to social \and educati onal backwardness. The pl ace
of habitation and its environment'is also a  deternining
factor in judging the social and-educational backwardness."

In K S. Jayasree v. State of Kerala,(l) what was in
guestion was a CGovernnent Oder specifying that only
citizens who were nenbers of fanilies which had an aggregate
income of less than Rs. 6,000 per annum and whi ch bel onged
to the caste and comunity nentioned in the annexures to the
CGovernment Order woul d constitute socially and educationally
backward classes for the purposes of Art. 15(4). The Court
uphel d the order and hel d:

"I n ascertaining social backwardness of a class of
citizens it may not be irrelevant to consider the caste
of the group of citizens. Caste cannot however be nade
the sole or domnant test. Social backwardness is in
the ultimate analysis the result of poverty to a |arge
extent. Social backwardness which results from poverty
is likely to be aggravated by considerations of their
caste. This shows the relevance of ‘both caste and
poverty in determning the backwardness of  citizens.
Poverty by itself is not the determ ning factor of
soci al backwardness. Poverty is relevant in the context
of social backwardness. The commission found that the
| ower i ncone group constitutes soci ally and
educationally backward classes. The basis 'of the
reservation is not income but social and educationa
backwar dness det erm ned on the basis of relevant
criteria. If any classification of backward cl asses of

(1) [1976] 3 S.C. C. 730.
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citizens is based solely on the caste of the citizen, it
will A perpetuate the vice of caste system Again, if the
classification is based solely on poverty, it will not be
logical....... ... ... . . . . . .
................................................. Soci a
backwar dness which results from poverty is likely to be

magni fied by caste considerations. Occupations, place to
habitation may also be relevant factors in determ ning who
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are socially and educationally backward cl asses. Social and
econom ¢ considerations came into operation in solving the
problem and evolving the proper criteria of determning
whi ch cl asses are socially and educationally
backwar d. . . ... e
................................................. The
problem of determining who are socially and educationally
backward cl asses is undoubtedly not sinple. Sociological and
econom ¢ considerations conme into play in evolving proper
criteria for its determination. This is the function of the
State. The Court’s jurisdiction is to decide whether the
tests appl i ed are

....1f the classification is based solely on caste of the
citizen, it may not ~be logical. Social backwardness is the
result of poverty to a very large extent. Caste and Poverty
are both relevant for determning the backwardness. But

neither caste al.one nor poverty al one will be the
det er m ni'ng tests
........ Ther ef or e, socially and educationally backward

classes of <citizens in Article 15(4) cannot be equated with
castes. In R Chitralekha v. State of Msore [1964] 6 SCR
368 AIR 1964 SC 1823 this Court said that the classification
of backward cl asses based on economic -conditions and
occupations does not offend Article 15(4)."

State of Kerala v. NM ~Thomas(1l) is a very
i mportant case decided by a bench of seven judges consisting
of Ray, C.J., Khanna, Mathew, Beg. Krishna lyer, Gupta and
Murtaza Fazal Ali, JJ.). The question was about the
exenption given to nenbers of the  Scheduled Caste and
Schedul ed Tribes, for a linmted period, from passing a
(1) [1976] 1 S.C. R 906.
423
certain departnmental test to qualify for pronotion fromthe
post of Lower Division Cerk to the post of Upper Division
Clerk. The rule A providing for the exenpti on was attacked
on the ground that it was violative of Art. 16(1). One of
the argunments in support of the attack was that the result
of application of the rule would be to enable the nenbers of
t he Schedul ed Castes and Schedul ed Tribes to claimnore than
50% of the posts inmmediately available for pronption. The
rule was upheld by Ray, C. J., Mathew, Beg, Krishna |yer and
Murtaza Fazal Ali, JJ. and struck down by Khanna and CGupta,
JJ. Ray, C.J. (bserved that the equality of opportunity took
within its fold "all stages of service from initia
appointnent to its , termnation including pronption".
Articles 14 and 16(1) would not be violated by the rule
which would ensure equality of representation in the
services for unrepresented classes, after satisfying the
basi ¢ needs of efficiency of admnistration. A rule giving
preference to an underrepresented backward conmunity woul d
not contravene Arts. ]4, 61(1) and 16(2). Article 16(4)
nerely renoved any doubt in that respect. The classification
of enpl oyees belonging to Scheduled Castes and Schedul ed
Tribes for allow ng them an extended period of two years for
passing the special tests for pronotion was a just and
reasonable classification having rational nexus to the
obj ect of providing equal opportunity for all citizens in
matters relating to enploynent or appointnent to public
office. AIl legitimte methods were available to strive for
equal ity of opportunity in service under Art. 16(1). Article
16(4) enacted one of the methods for achieving equality
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enmbodied in Art. 16(1). Dealing with the argunents that the

rule exceeded the permissible limts of the resulting
preference shown to Schedul ed Castes. Ray, C. J.. Cbserved:

"The Hi gh Court was wong in basing its concl usion

that the result of application of the inpeached Rule

and the orders are excessive and exorbitant nanely that

out of 51 posts, 34 were given to the nenbers of the

Schedule |ed Castes and Schedul ed Tri bes. The

pronmoti ons made in the service as a whole are no where

near 50 per cent of the total nunber of posts. The

Schedul ed Castes and Schedul ed Tribes constitute 10 per

cent of the State’s population. Their share in the

gazetted service of the State is said to be 2 per cent

184 out of 8,700. Their share in the non-gazetted

appointnents is only 7 per cent nanely 11,437 out of

1,62,784. It is, therefore, correct that Rule 13A and

the orders are nmeant to inplenent
424

not only the direction wunder Art. 335, but also the

Directive principal under Art. 46."

One other inportant statement ~in Ray, CJ. 's judgnent
is worth noticing. He said, "Schedul ed Castes and Schedul ed
Tribes are not a caste wthin the ordinary nmeaning of
caste". He referred Bhaiyalal v. Harikishan Singh were it
had been held that an enquiry was not permssible into the
guesti on whether a particular caste was a Schedul ed Caste or
not in view of the provision of Art. 341.

Mat hew, J. who agreed with the conclusions of Ray, CJ.,
observed that resort to sone sort of proportionate equality
was necessary in many spheres to achieve justice. Equality
of opportunity was not sinply a natter of |egal equally, it
depended not nerely on the absence of disability but on the
presence of abilities. The Governnment has an affirmative
duty to elimnate inequalities and to provide opportunities
for the exercise of human rights and cl ains. The Gover nnent
has an affirmative responsibility for elimnation of
inequalities, social, economic or otherwise. There was no
reason for the court not to require the State to adopt a
standard of proportional equality which took account of the
differing conditions and circunstances of  a class of
citizens whenever those conditions and circunstances stood
inthe way of their equal access to the enjoynent of basic
rights and clains. Art. 16(4) was not an exception of Art.
16(1). It was an enphatic way of putting the extent to which
the equality of opportunity could be carried, viz., even up
to the point of making reservation. The state was entitled
to adopt by rmeasure which would ensure an adequate
representation of the nmenbers of the Scheduled Castes and
Schedul ed Tribes and justify it as a conpensatory neasure to
ensure equality of opportunity provided the nmeasure did not
di spense with the acquisition of the m ni num  basic

qualification necessary for t he ef ficiency of
adm ni stration. Beg, J. expressly agreeing wth t he
concl usions of Ray, CJ., MWMathew, Krishna Ilyer and S. M
Fazal Ali, JJ, added that the protection of Art. 16
continued through out t he peri od of servi ce. He

di stingui shed Devasana and Balaji on the ground that if the
overall position and picture was taken into account by
taking the nunber of enpl oyees in al | CGover nirent
departnments, the so-called favoured cl ass of enpl oyees woul d
be | ess than 50 per cent of the nunber of posts.

Beg, J., however, thought that Art. 16(4) was desi gned
"to reconcile the conflicting pulls of Art. 16(1)
representing the dynanics
425
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of justice, conceived of as equality in conditions under
whi ch candi dates actually conpete for posts in Governnent
service, and of Arts. A 46 and 335 enbodying the duties of
the State to pronote the interest of the economcally,

educationally and socially backward so as to release them
fromthe clutches of social injustice’ . According to Beg, J.

the encroachnents on the field of Art. 16(1) could only be
permtted to the extent they were warranted by Art. 16(4)
and to read broader concept of social justice and equality
into Art. 16(1) might stultify the provision itself and nake
Art. 16(4) otiose. W nust straight away demur. There is no
reason whatever to narrow the concept of equality in Art.

16(1) and refuse to read into it broader concepts of socia

justice and equality. In fact, it is necessary to read Art.

16(1) so as not to conme into any conflict with Arts. 46 and
335. A constitutional docurment rmust be read as to synthesis
its provisions and avoid disharmony. To say that equality
al so nmeans that unequal s cannot be treated equally is nerely
to say what is self-evident ~and comon place. Art. 14
inmplies it ~and we do not see why it is not inplied in Art.

16(1) also. True, on a first glance, Art. 16(4) appears to
save the power of the State  to nake provision for the
reservation of appointnents and posts in favour of any
backward class of citizens, but a second | ook shows that it
really recognises /a pre-existing power and expresses the
recognition in an enphatic way |lest there should be any
doubt caste upon that power. Such a device is not unknown to
| egi sl atures and constitution making bodies. Art. 16(4) is
nore in the nature of a rule of interpretation to guide the
construction of Aft. 16(1). The possibility of interpreting
Art 16(1) so as to pronmote the narrower equality rather than
the greater equality is excluded by Art. 16(4).

Krishna lyer, J., while upholding the validity of Rule
13AA nade it quite clear that Art. 16(4) was to be viewed
not as a saving clause but as a clause inserted in Arnt. 16
due to the over-anxiety of the draftsman to make matters
cl ear beyond possibility of doubt. He was enphatic that Art.
16 applied to appointnments and pro- notions as ‘well. He
expressed his agreement with Fazal Ali, J. that arithnetica
[imt of 50 per cent in one year set by sone earlier rulings
could not be pressed too far and that overall representation
in a departnent did not depend on the recruitnment in a
particul ar year, but the total strength of a cadre He al so
agreed with Fazal Ali, J s construction of Art. 16(4) and
his view about the ’'carry forward rule. But we must point
out that Krishna lyer, J. also mmde certain observations

indicating that he too fell into the elitist
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trap of viewing the guestion as one of ’protective
discrimnation’. A The question to which he addressed
hi nsel f was "I's Rul e (13AA) valid as protective
discrimnation to the Heartiness'. View ng the question in

that light, he proceeded to utter sonme words of purported
caution about the fills of reservation. He aid,

A word of sociological caution. In the |ight of
experience, here and el sewhere t he danger of
"reservation’, it seenms to nme, is three-fold. TLC
benefits, by and |large, are snatched away by the top
creany layer of the ’back ward” caste or class, thus
keepi ng the weakest anong the weak always weak and
| eaving the fortunate |layers to consunme the whol e cake.
Secondly, this claimis over played extravagantly in
denocracy by |large and vocal groups whose burden of
backwar dness has been substantially lightened by the
march of time and neasures of better education and nore
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opportunities of enploynent but wsh to wear the
"weaker section’ |abel as a nmeans to score over their
near-equals formally categorised as the upper brackets.
Lastly, a lasting solution to the problemcones only

from inprovenent of soci al envi ronnent , added
educational facilities and cross-fertilisation of
castes by inter-caste and i nter-class marri ages

sponsored as a nmmssive State programme, and this

solution is calcul atedly hidden from view by the higher

"backward’ groups wth a vested interest in the pluns

of backwardness. But social science research, not

judicial inpressionism wll alone tell the whole truth

and a constant process of objective re-evaluation of a

progress registered by the ’'under dog’ categories is

essential |est a once deserving 'reservation’ should be
degraded into 'reverse discrimnation ."

One cannot quarrel with ~the statenment that socia
science research” and not judicial inpressionismshould form
the basis of ~examination, by Courts, of the sensitive
guestion 'of ~ reservation for ~ backward classes. FEarlier we
nmentioned- _how the assunmption that efficiency wll be
impaired if reservation exceeds 50 per cent, if reservation
is extended to promptional posts or if the carry forward
rule is adopted, is not based on any scientific data. One
must, however, enter a caveat to the criticism that the
benefits of reservation are often snatched away by the top
creany |ayer of backward class or caste. That a few of the
seats and posts reserved for backward cl asses are
427
snatched away by the nore fortunate anong themis not to say
that reservation is not  necessary. This is bound to happen
in a conpetitive society such as ours.” Are not the
unreserved seats and posts snatched away, in the sanme say,
by the top creamy |layer on society itself ? Seats reserved
for the backward classes are taken away by the top layers
anongst them on the sane principleof nerit it on which the
unreserved seats are taken away by the top |ayers of
society. How can it be bad if reserved seats and posts are
snatched away by the creany |ayer  of backward cl asses, if
such snatching away of wunreserved posts by the top creany
| ayer of society it self not bad? This is a  necessary
concomtant of the very econonmic and social system under
which we are functioning. The privileged in the whole of
soci ety snatch away the unreserved prizes and the privileged
among the backward cl asses snatch away the reserved prizes,
This does not render reservation itself bad. But it does
enphasis that nere reservation of a percentage of seats in
coll eges and a percentage of posts in the services is not
enough to solve the problem of backwardness. Devel opnenta
facility and opportunity nust be created to enable the
really backward to take full advantage of reservations. It
indicates that the ultinmate solution lies in nmeasures ainmed
firmy at all round economc and social devel oprment. There
is, of course, the danger that it engenders self-denigration
and backwardness may beconme a vested interest. The further
real danger is not reservation but reservation wthout
general all round social and econonic developnent. The
result of such reservation is that all the young men of
merit belonging to the Schedul ed Castes and Backward cl asses
are literally ’'gobbled up’ by the civil services |eaving
very few educated young nen of those classes to nake their
cause on the social, economic and political fronts. The very
constraints of office restrain those who have becone civi
servants from chanpi oning the cause of their brethern. There
is also the historical truth that oppressed persons who
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inmprove their lot, in an effort to forget an unhappy past,
often, rush to join the elite and imtate their ways, habits

and thoughts. 1In the process they tend to forget their |ess
fortunate brethern.
Fazal Ali, J. expressed his satisfaction that the

classification nmade by the Governnent by Rule 13(AA) was
fully justified by Art. 16 of the Constitution- He held that
Art. 16(4) was not to be read in isolation or as an
exception to Art 16(1), but was to be read as part and
parcel of Art 16(1) and (2). Dealing with the question of
the COCKADED excessive reservati on, he enphatically
observed
428
"This means that the reservation should be within
A the permissiblelimts and should not be a cloak to

till all the posts belonging to a particular class of
citizens and thus violate Art. 16(1) of t he
Constitution indirectly. At the same time clause (4) of
Art. 16 ~does not fix any limt on the power of the

CGovernment to nmke reservation. Since clause (4) is a

part-of Art. 16 of the Constitution it is nanifest that

the State cannot be allowed to indulge in excessive
reservation so as to defeat the policy contained in

Art. 16(1). As to what would be a suitable reservation

within permissible limts will depend upon the facts

and circunstances of each case and no hard and fast
rule can be laid down, nor canthis matter be reduced
to a mathematical fornula so as to be adhered to in al

cases. Decided cases of this Court have no doubt |aid
down that the percentage of reservation should not
exceed 50 per cent. As-t read the authorities, this,
is, however, a rule of caution and does not exhaust al

categories. Suppose for instance a State has a large
nunmber  of back ward cl asses of citizens | which
constitute 80 per cent of the jobs for them can it be
said that the percentage of reservation is bad and
violates the permssible limts of clause (4) of Art.

16 ? The answer nust necessarily be in the negative.

The dom nant object of this provision is to take steps

to nmake inadequate representation adquate.”

Fazal Ali, J. next considered the wvalidity of the
"carry forward rule and upheld that rul e also. He saidthat
if in fact the carry forward rule was not allowed to be
adopted, it mght result in inequality to the backward
cl asses of citizen.

Thus, we see that all five judges who constituted the
majority were clear that Art. 16 applied to all stages of
the service of a civil servant, from appointment to
retirenment, including pronotion. Four out of 'sevenjudges
Ray C.J., Beg, Krishna lyer and Fazal Ali JJ., were also of
the clear viewthat the so-called fifty percent rule would
apply to the total number of posts in the service and not to
the nunmber of posts filled up at different tines on
di fferent occasions. The reservation in appointments made on
any single occasion mght well exceed 50 per cent. Four out
of seven judges, Ray, CJ., Mathew, Krishna Iyer and Faza
Ali, JJ., further expressed the viewthat Art.
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16(4) was not an exception to Art. 16(1) and it was nerely
an enphatic way of stating that reservati on was one of the
nodes of A achieving equality for the backward class of
citizens.

In Akhil Bharativa Soshit Karanthari Sangh v. Union of
India & Os.,(l) the Court had to consider the question of
reservation of posts under the State in favour of Schedul ed
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Castes and Schedul ed Tribes and the "carry forward rule. The
reservation and the rule were upheld by the court. One of
the argunents vigorously advanced was the usual plea that
efficiency would suffer. Krishna Ilyer, J. nmeeting the
argunent observed:

"The sting of the argunent against reservation is
that it pronotes inefficiency in admnistration, by
choosi ng sub-standards candidates in preference to
those with better nettle. Conpetitive skill is nore
rel evant in hi gher posts, especially those where
selection is nade by conpetitive exan nations. Lesser
cl asses of posts, wher e pronoti on is secur ed
nmechanically by virtue of seniority except where the
candidate is wunfit. do not require a high degree of
skill as in the case of selection posts. (See [1968] I
SCR p. 721 at 734). 1t is obvious that as between
sel ection and non-sel ecti-on posts the role of nmerit is
functionally nore relevant in the former than in the
latter. And if in Rangachari reservation has been held
valid in the case of selection posts, such reservation
in non-selection posts is an afortiori case. If, in
selecting top officers you may reserve posts for SC ST
with |l esser nerit, how can you rationally argue that
for the posts of peons or lower division clerks
reservation wll spell calamty? The part t hat
efficiency plays is far nore in the case of higher
posts than in the appointnments of the |ower posts. On
thi s approach Annexure K is beyond reproach."

"Trite argunents about efficiency and inefficiency
are a trifle phoney because, after all, at the higher
| evel s the heartiness harijans girijan appointees are a
m croscopi ¢ percentage and even in the case of C asses
1l and |l posts they are negligible. The preponderant
majority com ng from unreserved conmuni ties are
presumably efficient and the dilution of efficiency
caused by the mnimal induction of
(1) [1981] 1 S.C R . 185.
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a small percentage of ’'reserved candi dates, ~cannot
af f ect t he over-al | admnistrative efficiency
significantly. Indeed, it will be gross exaggeration to

vi sualise a coll apse of the Adm nistration because 5 to

10 per cent of the total nunmber of officialsin the

various classes happen to be sub-standard. Moreover,

care has been taken to give in service training and
coaching to correct the deficiency."

VWhile we agree that conpetitive skill “is relevant in
hi gher posts, we do not think it 1is necessary to be
apol ogetic about reservations in posts, higher or |ower so
long as the minimumrequirenents are satisfied. On the other
hand, we have to be apologetic that there still exists a
need for reservation. Earlier we extracted a passage from
Tawney’ s Equality where he benmpaned how degrading it was for
humanity to nmake much of their intellectual and noral
superiority to each other. Krishna Ilyer, J. Once again

enphasi sed that Art. | 6(4) was one facet of the nulti-
faceted character of the central concept of equality. One of
us (Chinnappa Reddy, J.), in the sanme case, explained how

necessary it was to translate the constitutional guarantees
given to the Schedul ed Castes, Scheduled Tribes and ot her
backward classes in to reality by necessary State action to
protect and nuture those classes of citizens so as to enable
themto shake off the heart-crushing burden of a thousand
years’ deprivation fromtheir shoulders and to claima fair
proportion of participation in the admnistration. It was
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pointed out that Art. 16(4) in truth flowed out of Art.
16(1). It was said,

"Art. 16(4) is not in the nature of an exception
to Art. 16(1). It is a facet of Art. 16(1) which
fosters and furthers the i dea of equal ity of
opportunity wth special reference to an under
privileged and deprived class of «citizens to when
egalite do droit (formal or legal equality) is not
egalite de fait (practical or factual equality). It is
illustrative of what the State nmust do to wi pe out the
di stinction between egalite de droit and egalite de
fait, It recognises that the right to equality of
opportunity includes  the right of the under-privileged
to conditions conparable to or conpensatory of those
enjoyed by the privileged Equality of opportunity nust
be such as to yield "Equality of Results’ and not that
whi ch sinply ~enables people, socially and econonically
better placed, to win against the less fortunate, even
when the conpetition is itself otherw se equitable.
John Rawl s in ' A
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Theory of Justice’ demands the priority of equality in
a distributive sense and the setting up of the Socia
System "so that no one gains or loses from his
arbitrary place in the distribution of natural assets
or his own initial position in society w thout giving

or receiving @ conpensatory advantages in return." His
basic principle' of social justice is:  "Al socia
primary goods-liberty and opportunity, - incone and

weal th, and the bases of  self-respect- are to be
distributed equally unless an wunequal distribution of
any or all these goods is to the advantage of ‘the |east

favoured." One of the essential elenents of his
conception of social justice is what he calls the
principle of redress: "This is the principle that

undeserved inequalities <call for redress, and since
inequalities of birth and natural endowrent are
underserved, these inequalities are sonehow to be
conpensated for". Society nust, therefore, treat nore
favorably those with fewer native assets and those born
into | ess favorabl e social positions."

The statenent that equality of opportunity nust yield
equality of results was the philosophical foundation of the
fulfillment of Art. 16(1) in Art. 16(4).

So we have now noticed the historical-and sociologica
background of Cass and Caste, the philosophy, the reason
and the rhetoric behind reservation and anti-reservation,
the Constitutional provisions and the varying judicia
stances. Wat enmerges from these three decades of
Parlianmentary, Executive, Judicial, Political, and practica
wi sdon? Clearly there exist |large sections of people who are
socially and educationally backward, who stand m dway
bet ween the such as forward cl asses the | anded, the |earned,
the priestly and the tradi ng cl asses on the one side and the
out-caste and depressed classes, i.e. the Schedul ed Castes
and the Scheduled Tribes on the other. Poverty, Caste,
occupation and habitation are the principal factors which
contribute to brand a class as socially backward. The
custonms which they honour and observe, the rituals which
they fear and practice the habits to which they adapt and
conform the festivals which they enjoy and celebrate and
even the Gods that they revere and worship are enlightening
elements in recogni sing their soci al gradation and
backwar dness- For instance, it may be possible
432
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to denonstrate that anpbngst very many classes, castes or
conmunities, considered socially inferior, Child narriage
persists to this day despite the Child Marriage Restraint
Act and the Hi ndu Marriage Act. Despite the wi sdom of |ega
pandits and |earned text books on H ndu Laws proclaim ng
that Saptapadi is essential to a vaid H ndu Marriage, nost
of the socially inferior classes rarely followthe rule;
they have their own custons and rituals. Long before the
H ndu Wdows’ Re-narriage Act permitted widows to renarry,
long before the Hindu Marriage Act permtted divorce, the
custom of the several so called socially inferior classes or
conmunities permtted re-marri age of wi dows and divorce. The
di vorce was not by decree of a Court of Law but was granted
by a Caste Panchayat. The Cast e- Panchayat divorce was
i mperm ssible and remarriage of wi dows was al so
i mpermi ssible anong the socially superior classes who used
to |l ook down upon- these custons as primtive. The socalled
inferior classes didmnot and do not have recourse either to
Purohits to performmarriages or the Courts to dissolve
t hem

Dress habits also throw light, while it is difficult to
i magi ne, persons belonging to upper caste or occupationa
groups going about their daily work bare-lacked it is not an
uncomon right to see persons belonging to |ower caste or
occupational groups so going about, Wrk habits also given
an indication. Wnen bel onging to higher social groups would
not generally care to serve in other ~people’ s homes or
fields. Again children of |ower ~social groups take to
donestic and field work quite early in their lives. There
are certainly good econonmic reasons for all these factors.
As we said economc situation and social situation often
reflect each others. W nentioned earlier that even the Gods
that they worship give occasional clues. ~Wile the Hi ndu
Cods proper, Rama, Krishna, Siva etc. are worshi pped by al
Hi ndus generally there are several |ocal Gods and CGoddesses
in each village worshipped only by the inferior castes. In
Andhra Pradesh, for exanple, in(every village the socalled
i nferior castes worship the goddesses Sunkal anma, ~Gangamma,
Pol i meramma (the Goddess guarding. the village  boundary),
Yel | amma (anot her Goddess guardi ng the vi llage linits). They
celebrate Hindu festivals |ike Dasara, Deepawal i~ etc. but
al so other festivals in which the upper —classes do  not
partici pate.

There are nmany other custons, rituals or habits  of
significance which if one only cares to study them mark out
the socially back ward cl asses. The wei ght to be attached to
these factors depends

433
upon the circunstances of the case which can only be
reveal ed by thoughtful, penetrating i nvestigation and

analysis. It cannot be done A by neans of mathematica
fornmul ae but only by 1looking in the round or taking a | ook
at the entire situation. Sometines it nay be possible to
readily identify certain castes or social groups as a whole
as socially forward or socially backward cl asses. Poverty,

of course, is basic, being the root cause as well as the
rueful result of social and educational backwardness. But
nere poverty it seens is not enough to invite the

Constitutional branding, because of the vast majority of the
peopl e of our country are poverty-struck but sone anpong them
are socially and educationally forward and ot hers backward.
In a country like India where 80% of the people Iive bel ow
the bread-line, even the majority of the so called socially
forward cl asses may be poor. For exanple no one will think
of describing Brahmns anywhere in the land as socially and
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educational |y backward however, poor they might be. The idea
that poor Brahmins nmay also be eligible for the benefits of
Articles 15(4) and 16(4) is too grotesque even to be
considered. Simlarly no one can possibly claimthat the
patels of Gujarat, the Kayasthas of Bengal, the Reddys and
Kammas of Andhra Pradesh are socially backward classes,
despite the fact that the npjority of them may be poor
farmers and agricultural laborers. In the rural, socia
| adder they are indeed high up and despite the economc
backwar dness of sizeable sections of them they can not be
branded as socially backward. On the other hand, there are
several castes or other social groups who have only to be

naned to be inmediately identified as socially and
econom cally backward classes, identified as socially
backward classes. Again illustrating from rural Andhra

Pradesh, one can easily identify caste groups, such as,
Kommaras (who traditionally carry on the occupation of bl ack
smths), Kummaris (who traditionally carry on the occupation
of potters), Vadderas (who traditionally carry on the
occupation of Stone breaking), Mangalis (who traditionally
carry on-_the occupation  of Barbers) and Besthas (who
traditionally carry on the occupation of Fisher folk), etc.
as backward classes by the nmere nention of their castes.
True, a few nmenbers of those caste or social groups may have
progressed far enoughand forged ahead so as to conpare
favourably with the leading forward classes economcally,
socially and educationally. In such cases, perhaps an upper
incone ceiling would secure the benefit of reservation to
such of those menbers of the class who really deserve it.
But one is entitled to ask what is to happen to the poorer

sections of the forward classes? The State w || have to-and
it is the duty of the State so to do-to
434

di scover other neans of assisting them neans other than
reservations A under Arts. 15(4) and 16(4). Al this only
enphasises that in the ultimte analysis, attainment of
econom c equality is the final and the only solution to the
besetting problens. There is also one danger in’ adopting
i ndi vi dual poverty as the criterion to identify a menber of
the backward classes, which needs to be pointed out: Howis
one n toidentify the individuals who are economcally
backward and, therefore, to be classified as socially and
educationally backward? Are al | t hose who pr oduce
certificates from an official or a |egislator or sone other
authority that their famly incones are less than a certain
figure to be so classified? It should be easy to visualise
who will obtain such certificates? O course, ‘the rura
elite, the wupper classes of the rural areas who don’'t pay
any incone tax because agricultural income is not taxed. Wo
will find it difficult or inpossible to obtain such
certificates? O course, the truly |lower classes who need
t hem nost .

Cl ass poverty, not individual poverty, is therefore the
primary test. Other ancillary tests are the way of life, the
standard of living, the place in the social hierarchy, the
habits and custons, etc. etc. Despite individual exceptions,
it my be possible and easy to identify socially
backwardness with reference to caste, wth reference to
residence, wth reference to occupation or sone other
dom nant feature. Notw thstanding our antipathy to caste and
sub-regionalism these are facts of life which cannot be
wi shed away. |If they reflect poverty which is the primary
source of social and educational backwardness, they nust be
recogni sed for what they are along with other less primary
sources There is and there can be nothing wong in
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recogni sing poverty wherever it is reflected as an
identifiable group phenonena whether you see it as a caste
group, a sub-regional group, an occupational group or somne
other class. Once the relevant conditions are taken into
consi deration, how and where to drawthe line is a question
for each State to consider since the econom ¢ and socia
conditions differ from area. Once the relevant conditions
are taken into consideration and the backwardness of a class

of people is determined, it will not be for the court to

interfere in the mtter. But, Iest there be any

m sunder standing, judicial revieww Il rot stand excl uded
SEN, J. In view of the inmportance of the question

i nvol ved, would like to add a few words of my own.
435

The real guestion raised is not of excessi ve
reservation for t he advancenent of soci al ly and
educationally backward classes of citizens or for the
Schedul ed Castes” and Schedul ed |, Tri bes under Art. 15(4) or
for reservati on of appointnments or posts in favour of any
backward ‘classes ~of citizens under Art. 16(4) which, in the
opi nion of the State, is not adequately represented in the
services under the State but the questionis as to the
identification of the socially and educationally backward
cl asses of citizens for whose advancenment the State may make
special provisions’ under Art. 1'(4) like those for the
Schedul ed Castes and Scheduled Tribes.” Conceptually, the
maki ng of special provisions for the advancenent of backward
classes of «citizens under Art. 15(4) and the system of
reservation of appointnments or -posts as envisaged by Art.
16(4) as guaranteed in the Constitution, “is a nationa
conmtrent and a historical need to eradi cate age-ol d socia
disparities in our country. But unfortunately the policy of
reservation hitherto fornmulated by the Governnent  for the
upliftment of such socially and educationally backward
classes of ~citizens is caste-oriented while the policy
shoul d be based on economic criteria. Then al one the el enent
of caste in making such special provisions or reservations
under Arts. 15(4) and 16(4) can be renmoved. At present only
the privileged groups within the backward classes i.e. the
forwards anmong the backward cl asses reap all the benefits of
such reservation wth the result that the | owest of the |low
are stricken with poverty and therefore socially and
econom cal |y backwar d remain deprived t hough t hese
constitutional provisions wunder Arts. (15(4) and 16(4) are
meant for their advancenent.

After 37 years of attainnent of independence it cannot
be seriously disputed that poverty is the root  cause of
soci al and economic backwardness. The problem is about
identification of the backward cl asses for whose benefit the
State may nmake special provisions under Art. 15(4). O for
reservation of appointnents or posts under Art. 16(4). In
view of the wi despread public unrest in the State of Mdhya
Pradesh and GQGujarat in recent days, the CGovernnent at the
Centre nust have a second ook at the whole system of
reservation. It is true that nere economc backwardness
would not satisfy the test of educational and socia
backwar dness under Art. 1S(4) but the question is as to the
criteria to be adopted. Econonic backwardness is only one of
the tests to deternine social and educational backwardness.
If that test were to be the sole criterion of social and
educat i onal backwar dness, t he reservation for t he
advancenent of such classes to special treatnment under Art.
15(4) would fail.
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In retrospect, the answer to the question as to who are
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the A nenbers of socially and educationally backward cl asses
for whose advancenent the State nmay nake special provisions
under Art. 15(4) still eludes wus. Wy should not the
expression 'backward classes’ be treated as synonynous with
the weaker sections of the society? Does the word ’class’
denote a caste or sub-caste ambng Hindus so far as Hi ndus
are concerned, or a section or a group so far as Miuslim
Christian or other religious conmunities and denomni nation
are concerned? In my considered opinion. the predom nant and
the only factor for making special provisions under Art.
15(4) or for reservations of posts and appoi ntnents under
Art. 16(4) should be poverty, and caste or a sub-caste or a
group should be used only for purposes of identification of
persons conparable to Scheduled Castes - or Schedul ed
Tribes, till such nenbers of backward classes attain a state
of enlightnment and there -is eradication of poverty anobngst
them and they become equal partners in 8 new social order in
our national life.

In this context, | nust point out that the adequacy or
ot herwi se of representation of the backward classes in the
servi ces has to be determined with reference to the
percentage of that class inthe population and the tota
strength of the service as a whole. The representati on does
not have to exactly correspond to the percentage of that
class in the population; it just to be adequate. Moreover,
in the case of services the extent of representation has to
be considered by taking into account the nunber of nenbers
of that class in ‘the service, whether they are holding
reserved or unreserved posts. |I' cannot overenphasize the
need for a rational exam nation-of the 17 whol e questi on of
reservation in the light of the observation nade by us. The
State should give due inportance and effect to ‘the dua
constitutional nandates of naintenance of efficiency and the
equality of opportunity for all persons. The nature and
extent of reservations nmust be rational and reasonable. It
may be, and often is difficult for the Court to drawthe
line in advance which the State ought not to cross, but it
is never difficult for the Court  to know that an invasion
across the border, however ill-defined, has taken place. The
Courts have neither the expertise nor the sociologica
know edge to define or lay down the criteria for determ ning
what are ’'socially and educationally backward classes of
citizens’ within the nmeaning of Art 15(4) which enables the
State to nmmke 'special provisions for the advancenent’ of
such classes notwithstanding the command of Art. 15(2) that
the State shall not discrimnate against and citizens on the
437
ground only of religion, race, caste, descent, place of
birth, residence or any of them Art. 340 provides for the
appoi ntnent of a Conmission to 'investigate the conditions
of socially and educationally backward classes wthin the
territory of India and the difficulties under which they
| abour and to nmake recomendations as to the steps  that
shoul d be taken by the Union or any State to renove such
difficulties and to inprove their condition. The state of
backwar dness of any class of citizens is a fact situation
which needs investigation and determination by a fact
finding body which has the expertise and the machinery for
collecting rel evant data. The Constitution has provided for
the appoi ntnent of such a Comm ssion for Backward Cl asses by
the President under Art. 340 to nmke recomendations and
left it to the State to nmke special provisions for the
advancenent of such backward classes. The Court is ill-
equi pped to performthe task of determ ning whether a class
of citizens is socially and educationally backward. This
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Court has, however, a duty to interpret the Constitution and
to see what it means and i ntends when it makes provision for
the advancenent of socially and educationally back- ward
classes. In considering this situation then, we nmust never
forget that it is the Constitution we are expoundi ng. Except
for this the Court has very little or no function

Questions as to the validity or ot herw se of
reservations have been agitated several tines before this
Court and resolved. The frequency and vigour wth which
these questions are raised is a disturbing indication of the
tension and unease in society in regard to the manner in
which Art. 15(4) and Art. 16(4) are operated by the State.
The Preanble to our Constitution shows the nation’s resolve

to secure to all its citizens: Justice-Social, economc and
political. The State's objective of bringing about and
mai ntai ning social justice 'must be achieved reasonably
having regard to the .interests of all. Irrational and

unreasonabl e noves by the State will slowy but surely tear
apart the fabric of society. It is primarily the duty and
function ' of the State to inject noderation into the
deci si ons-taken under Arts. 15(4) and 16(4), because justice
l[ives in the hearts of nmen -and growi ng sense of injustice
and reverse discrimnation, fuelled by unwi se State acti on,

will destroy, not advance, social justice. |If the State
contravenes the constitutional mandates of Art. 16(1) and
Art. 335, this Court’ will of course, have to performits
duty.

The extent of reservation wunder Art. 15(4) and Art.
16(4) must necessarily vary fromState to State and from
region to region wthin
438
a State, depending upon the conditions prevailing in a
particular A State or region, of the Backward C asses. r do
feel that the Central Government should consider the
feasibility of appointing a permanent National Comnission
for Backward Cl asses which rmust constantly carry out
soci ol ogi cal and economi ¢ study from State to State /and from
region to region within a State. The franmers of the
Constitution by enacting Art. 340 clearly envisaged the
setting up of such a high-powered National Conmi ssion for
Backward cl asses at the Centre. These problenms can never be
resol ved through litigation in the Courts.

I wish to add that the doctrine of protective
di scrimnation enbodied in Arts. 15(4) and 16(4) and the
mandat e of Art. 29(2) cannot be stretched beyond a
particular limt. The State exists to serve its  people.
There are sone services where expertise and skill ‘are of the
essence. For exanple, a hospital run by the State serves the
ailing nenbers of the public who need nedical aid. Mdica
services directly affect and deal with the health and life
of the populace. Professional expertise, term of know edge
and experience, of a high degree of technical know edge and
operational skill is required of pilots and aviation
engi neers. The lives of «citizens depend on such persons.
There are other simlar fields of governnmental activity
where professional, technological, scientific or other
special skill is called for. In such services or posts under
the Union or States, we think there can be no room for
reservation of posts; nerit alone nust be the sole and
deci si ve consideration for appointnents.

Reasons for this decision will follow

VENKATARAM AH, J. The constitutional validity of
certain CGovernment orders issued by the Governnent of the
State of Karnataka maki ng provisions for reservation of some
seats in technical institutions and some posts in the
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Government services respectively under Article 15(4) and
Article 16(4) of the Constitution of India for being filled
up by students, ‘candidates, as the case may be, bel onging
to certain castes, tribes and comunities which in the
opi nion of the State CGovernment constituted backward cl asses
(other than the Scheduled Castes and the Schedul ed Tri bes)
is questioned in these petitions.

The questions involved in these cases fare delicate
ones and have, therefore, to be tackled with great caution
The issues raised here and the decision rendered on them are
bound to have a great
439
i mpact on society. They are indeed highly sensitive issues.
A superficial approach to the problem has, therefore, to be
avoi ded. A The questions have to be tackled w th synpathy
for persons who are really in need of the benign assistance
at the hands of the State and wth due regard to the
interests of the general public.

"I ndila’ s vast and unparal | el ed experi ment with
"protective” or “conpensatory’ discrimnation in favour of
"backwar d-sections’ of her population betokens a generosity
and farsightedness that are rare anmong nations. The

operation of such a preferential principle i nvol ves
form dabl e burdens ~of policy-making and admnistration in a
devel oping nation. / It also places upon the judiciary tasks

of great conplexity and delicacy. The courts must guard
agai nst abuses of the preferential principle while at the
same time insuring that the government has sufficient |eeway
to devise effective use of the broad powers which the
Constitution places at its disposal”. These are the wi se
words of Marc Galanter, a nmenber of the faculty on socia
Sci ences, University of Chicago, who has nmde a specia
study of the problem of the |ndian backward classes. The
very fact that the governnental agencies and ’'above all the
courts have been obliged to examine the constitutiona
principles in the light of the egalitarian pressures has in
its turn opened up hardly foreseen conplexities that had
lain buried in the doctrine of equality’ . The society which
cherishes the ideal of equality has to definethe nmeaning
and content of the concept of equality and the choices open
toit to bring about an egalitarian society would al ways be
political. But the courts have been forced to scrutinise a
variety of choices, while the society for which they have to
answer has been issuing a proliferation of demands. Wat is

'com ng about, in short, is a transformation of
consci ousness which is tinged with sensations of in justice
and exploitation’. Many inequalities in the past seened
al nost to have been part of the order of ‘nature. . ' The
categories of equality can thus in a sense be seen to
correspond to | evel s of awar eness. Per haps not al

inequalities can ever be rectified and it is certain that
sone can be rectified only by creating new inequalities and
new gri evances. It is this that has made the judiciary the
ful crumof such continuous tension for it is the judiciary
and above all the Suprene Court which has the duty  of
nedi ati ng these conflicting denands back to society through
the prism of constitutional interpretation’. The courts,
however, deal with the problems that society presents.
"Level s of awareness and correspondi ng senses of grievance
have arisen at different times for particular historica
reasons often tend
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ing to differentiate anong the categories of equality rather
than unifying them Inequalities of class, race, religion
and sex have presented thenselves at different periods as
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primary grievances’. Equality of opportunity revol ves around
two doni nant principles-(1) the traditional value of
equality of opportunity and (2) the newy appreciated-not
new y concei ved-i dea of equality of results. ’'Social justice
may demand and political interests may nake expedient a
policy of correction in favour of individual nenmbers of
mnorities or comunities. But at this point whenever any
action was taken the principle of individual equality of
opportunity lost its direction. Such affirmative action
pl ayed off not one individual of one group agai nst anot her
of another group, but the present against the past. In past
many privileged persons of nediocre ability had benefited
fromthe indulgence of 'a systemthat unquestionably biased
in favour of higher castes.’ 'Individual aspirations claim
the protection of society’s rules. But they are not al ways
in harnmony and sonetinmes conflict with the sane society’s
broad interest in achieving certain kinds of racial or group
bal ance:” But rectification of  inmbalance also sometines
tends towards i nequality. 'Societies do not work on absol ute
rationality, excess of rationality often tends to dehunanise
human relations’. The courts are al'so renminded that for
those who are suffering from deprivation of inalienable
rights, gradualism can never be a sufficient remedy because
as Ral ph Buoche observed ’'inalienable rights cannot be
enj oyed posthumously’.  Qurs is a 'struggle for status, a
struggle to take denocracy off parchnment and give it life'.
"Social injustice | always bal ances its books with red ink’

Neither the caprice of personal taste nor the protection of
vested interests can be stand as reasons for restricting
opportunities of any appropriately qualified person. These
are the considerations which  sonetinmes may be conflicting
that should weigh with the courts dealing with cases arising
out of the doctrine of equality. It should, however, be
renmenbered that the courts by thenselves are not ' in a
position to bring the concept of equality into fruitfu

action. They should be supported by the will of the people,
of the Governnment and of the legislators. There shoul d be an
energence of united action on the part of all segnments of
human society. This is not all. Mere will to- bring about
equal ity under the existing economc level night worsen the
situation. There should be at the same tinme a united action
to increase the national resources so that the operation of

equality will be |ess burdensone
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and every nmenber of the society is carried to a higher
social and economic |evel |eaving nobody below a mnimm
whi ch guarantees all the basic human needs to every memnber
of the society. If there is no united ' action the

pronouncenents by courts woul d becone enpty words as nmany of
the high principles adunberated in the chapter ~on the
Directive Principles of State Policy in the Constitution
have turned out to be owing to several factors which need
not be detailed here. W shall proceed to consider this case
agai nst this background.

In this case, the Court is called upon to resolve the

conflict between "the neritarian principle and t he
conpensatory principle’ in the nmatter of admssions into
institutions inmparting higher education and of entry into
CGovernment service in the State of Karnataka. Al the

contestants depend upon one or the other clauses of the
Constitution in support of their case. Hence the problemis
rendered nmore difficult.

Those who argue in support of nerit contend that the
State should renmove all man-nmade obstacl es which are in the
way of an Individual and allow himto attain his goal in an
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at nosphere of free conpetition relying upon his own natura
skill and intelligence. Those who argue for conmpensatory
principle contend that in order that the conpetition may be
"fair and not just free' it is the duty of the State to take
note of the unequal situation of the individuals concerned
which has led to wunequal capacities anmpbngst them and to
reduce the rigours of free conpetition which may, unless
| ooked into by the State, lead to perpetual denial of
equality of opportunity to the weak and the neglected
sections of society. This argunent is based on the well
founded assunption that unequal conditions of cultural life
at home cause wunequal cultural developnment of children
belonging to different strata of society. The need for
social action is necessitated by the environnment factors and

living conditions of ~ the i ndi vi dual s concer ned. The
application of t he principle of i ndi vi dual nmerit,
unm tigated by other considerations, may quite often lead to
i nhuman results. The follow ng illustration given by Bernard

Wl lianms establishes the above statenent:

"Suppose that in a certain society great prestige
is attached to menbership of ~a warrior class, the
duties of which require great physical strength. This
class has in the past been recruited from certain
weal thy famlies
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only ; but egalitarian reforns achi eve a change in the
rul es, by which warriors are recruited from al
sections of the society, on the results of a suitable
conpetition, The effect of = this, however, is that the
wealthy fanmilies still~ provide wvirtually all the
warriors, because the rest of the popul ageis so under-
nouri shed by reason of poverty that their  physica
strength is inferior to that of the weal thy and well -
no nourished. The reformers protest that equality of
opportunity has not really  been achieved; the wealthy
reply that in fact it has, and that the poor now have
the opportunity of becomng( warriors- it is/just bad
luck that their characteristics are such that they do
not pass the test. 'W are not,” they mght say,

"excl udi ng anyone for being poor, we exclude people for

bei ng weak, and it is unfortunate that those who are

poor are al so weak.’

This answer would seem to nobst people feeble and
even cynical This is for reasons simlar to those
di scused before in connection with equality before the
law; that the supposed equality of opportunity is quite
enpty indeed, one may say any that it does not really
exist- unless it is made nore effective than this. For
one knows that it could be nade nore effective: one
knows that there is a casual connection between being
poor and being under nourished, and between being
under nouri shed and being physically weak. One suppose
further that somet hing could be done-subject to
what ever econom c conditions obtain in the inmagined
society to alter the distribution of wealth. Al this
being so, the appeal by the wealthy to the 'bad | uck
of the poor nust appear as disingenuous."

The former princely State of Mysore which now forns
part of the State of Karnataka is one of the earliest States
inthe country in which the system of reservation for
backward classes in public ser vices was introduced. 1In
1918, the Governnment of Hi s H ghness the Maharaja of Mysore
appointed a conmittee under the chairmanship of Sir Leslie
C. Mller, Chief Justice of the Chief Court of Msore to
i nvestigate and report on the problem of backward cl asses.
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The questions referred to that Conmittee were (i) changes
needed in the then existing rules of recruitment to public
services; (ii) specia
443
facilities to encourage higher and professional education
among the nmenbers of backward classes and (iii) any other
special nmeasures which mght be taken to increase the
representati on of backward comunities in the public
services without nmaterially affecting the efficiency, due
regard being paid also to the general good accruing to the
State by a wider diffusion of education and feeling of
increased status which will thereby be produced in the
backward communities. It is significant that the expression
"backward cl asses’ and 'backward communities’ were used
al nost interchangeably and that the idea contained in
Article 335 of the Constitution that any reservation nmade
shoul d not inpair efficiency was anticipated nore than three
decades before the Constitution was enacted. The Committee
submitted its report in 1921 containing its opinion that al
comunities’in the State other than Brahmns should be
under st ood as —backward conmuni ti es regardi ng whom it made
certain recommendati ons.” The Governnent orders issued on the
basis of that Report continued to be in force till 1956 i.e.
the reorganisation ~of States which brought together five
integrating units-the forner State of 'Maysore (including
Bellary District), Coorg, four districts of Bonbay, certain
portions of the State of Hyderabad and the district of South
Kanara and the Kollegal Taluk which formerly forned part of
the State of Madras. There were different |lists of backward
conmunities in the five integrating units ~and they were
allowed to continue — for soneti ne even after t he
reorgani sati on of States- In order to bring about uniformty
the State CGovernnent issued a notification containing the
list of backward classes for the purpose of Article 15(4) of
the Constitution at the beginning of 1959. The validity of
that notification and of another notification issued
thereafter on the sane topic which according to the State
CGovernment had treated all persons except Brahm ns. Bani as
and Kayasthas as backward comunities was chal |l enged before
the High Court of Msore in Rana Krishna Singh v. State of
Maysore. (1) The two notifications were struck down by the
H ghCourt. The H gh Court held that inasnmuch as the inmpugned
notifications contained a |ist of backward cl asses incl uding
95% of the population of the State and all Hi ndu communities
ot her than Brahni ns, Bani as and Kayasthas and all ot her non-
H ndu conmunities in the State except Anglo-Indians and
Parsees had been treated as backward classes it resulted
nore in a discrimnation agai nst the few excluded
conmunities consisting of about 5%of the total population
rat her than making provision for socially and

(1) Al.R. 1960 Mys. 338.
444
educationally backward classes. The Hi gh Court held  that
making A provision for commnities which were slightly
backward to the so called forward communities did not anount
to naking provision for the communities which really needed
protection under Article 15(4) of the Constitution. The
argunent of the petitioners in that case that socially and
educationally backward classes can in no case be determ ned
on the basis of caste was, however, rejected. After the
above decision was rendered by the H gh Court, the State
CGovernment constituted a Conmittee OD January 8, 1960 under
the Chairmanship of Dr. R Nagan Gowda for the purpose of
determining the criteria for the classification of backward
classes in the State with the following ternms of reference:
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(1) to suggest the criteria to be adopted in determ ning
whi ch sections of the people in the State should be treated
as socially and educationally backward and (2) to suggest
the exact manner in which the criteria thus indicated should
be followed to enable the State Governnent to deternine the
persons who should secure such preference as may be
determ ned by Government in respect of admssions to
technical institutions and appoi nt nent to CGover nirent
services. The said conmittee submitted its InterimReport on
February 19, 1960. On the basis of the InterimReport of the
Conmittee, the State Governnent passed an order dated June
9, 1960 regarding adm ssions to professional and technica
institutions reserving 22%of seats for backward cl asses,
15% for Schedul ed Castes and 2% for Schedul ed Tribes and the
remai ning 60% of seats were allowed to be filled upon the
basis of nerit. The ~above Governnent order was, chall enged
before the H gh Court of Mysore.in S.A Partha & Os. v. The
State of Msore & Os.(l) The, H gh Court found that the
direction contained in the Governnent order to the effect
that if  ‘any seat or seats reserved for candi dates bel ongi ng
to the Scheduled Castes and  Scheduled Tribes remained
unfilled, the same shall be filled by candidates of other
backward cl asses was unconstitutional. It also gave somne
directions regarding the manner in which the cal cul ation of
the quota of reservation should be nmde. Thereafter the
Final Report was submitted by the Nagan Gowda Comrmittee on
May 16, 1961 After t aki ng into consi derati on t he
recomendati ons made in the sai.d Report, the State
CGovernment issued an order for the purpose of Article 15 (4)
of the Constitution on July 10, 1961. By -that order, the
State Governnent specified 81 classes of people as backward
classes and 13 S classes of people as nore backward cl asses
and reserved 30% of

(1) AI.R. 1961 Mys. 220.
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seats in the professional and technical institutions for
backward and nore backward cl asses. 15% and 3% of the seats
were reserved for Scheduled Castes and Scheduled Tribes
respectively and the renmaining 52% of the seats were all owed
to be filled up on nerit. The above order was superseded by
a fresh Governnent order made on July 31, 1962 for the
purpose of Article 15 (4). By this new order, 28% of the
seats were reserved for the backward classes, 22%for the
nore backward classes, 15 per cent for the Scheduled Castes
and 3 per cent for the Schedul ed Tribes. Thus 68 per cent of
the seats were reserved under Article 15 (4) of the
Constitution and only 32 per cent of the seats becane
available for being filled up on the basis of nerit. This
order was challenged before this Court under Article 32 of
the Constitution in MR Balaji and Os. v. State of
Mysore. (1) In the decision rendered in that case which is
consi dered to be | and- mar k in t he constitutiona
pronouncenment made by this Court, Gaj endragadkar, J. (as he
then was) explained the neaning of the term’socially and
educationally backward classes’ appearing in Article 15 (4)
of the Constitution at pages 459-461 thus:

"The backwardness under Art. 15 (4) nust be socia
and educational. It is not either social or educationa
but it is both social and educational; and that takes
us to the question as to how social and educationa
backwar dness has to be determ ned.

Let us take the question of social backwardness
first. By what test should it be decided whether a
particular class is socially backward or not ? The
group of «citizens to whomArticle 15 (4) applies are
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described as ’'classes of citizens', not as castes of
citizens. A class, according to the dictionary neaning,

shows division of society according to status, rank or
caste. In t he H ndu soci al structure, cast e,

unfortunately plays an inmportant part in determning
the status of the citizen. Though according to
soci ol ogi sts and Vedic scholars, the caste system may
have originally begun on occupational or functiona

basis, in course of time, it becanme rigid and
inflexible. The history of the growth of caste system
shows that its original functional and occupationa

basis was |ater over- burdened with considerations of
purity based on ritual

(1) [1963] Supp. S.C R 439,

concepts and that Jled to its ramifications which
introduced inflexibility and rigidity. This artificia
grom h inevitably tended to create a feeling of
superiority and inferiority and to foster narrow caste

| oyalties. Therefore, in dealing wth the question as
to whether any class of citizens is socially backward
or not, it may not be 13 irrelevant to consider the
caste of the said group of citizens. In this

connection, it is, however, necessary to bear in m nd
that the special provision is contenplated for classes
of citizens and not for individual citizens as such

and so, though the caste of the group of citizens may
be relevant, 'its inmportance shoul d not be exagger at ed.
If the «classification of backward classes of citizens
was based solely on the caste of thecitizen, it my
not always be |ogical and nmay perhaps contain the vice
of perpetuating the castes thensel ves.

Besides, if the caste of the group of citizens was
made the sole basis for ~determning the 'socia
backwar dness of the 'said group, that test ‘would
inevitably break down in_ relation to nmany sections of
I ndian Society which do not recognise castes in the
conventional sense known to H ndu Society. How is one
going to decide whether Mislins, Christians or Jains,
or even Lingayats are socially, backward or not ? The
test of castes would be inapplicable to those groups,
but that would hardly justify the “exclusion of these
groups in to fromthe operation of Art. 15 (4). It is
not unlikely that in sone States sone Mislins or
Christians or Jains forming groups nay be socially
backward. That is why we think that though castes in
relation to Hindus may be a relevant factor to consider
in determning the social backwardness of | groups or
classes of «citizens, it cannot be nade the sole or the
dominant test in that behal f. Social backwardness is on
the ultimate analysis the result of poverty, ‘to a very
| arge extent. The cl asses of citizens who are
depl orably poor automatically became socially backward.
They do not enjoy a status in society and have,
therefore, to be content to take a backward seat. It is
true that soci al backwardness which results from
poverty is likely | o be aggravated by considerations of
caste to which the poor citizens nay bel ong, but that

only shows the relevance of both caste and poverty in
determ ni ng the backwardness of citizens. A

The occupations of citizens nmay al so contribute to
nake cl asses of citizens Socially backward. There are
some occupations which are treated as i nferior
according to conventional beliefs and classes of
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citizens who follow these occupations are apt to
beconme socially backward. The place of habitation also
pl ays not a minor part in determnmining the backwardness
of a comunity of persons. In a sense, the problem of
soci al backwardness is the problemof Rural India and
in that behal f, «classes of citizens occupying a
socially backward position in rural area-fall wthin
the purview of Art. 15 (4) The probl em of deternmining
who are socially backward classes is undoubtedly very
conpl eat Soci ol ogi cal , soci al and economni ¢
consi derations cone into play in solving the problem
and evolving proper. criteria for determning which
classes are socially backward is obviously a very
difficult task; it will need an el aborate investigation
and col l ection of data and exam ning the said data in a
rational and scientific way. That is the function of
the State which purports ~to act under Art 15 (4). Al
that ‘this Court is called upon to do in dealing which
the present petitions is to decide whether the tests
applied by the inpugned order are valid under Art. 15
(4). 1f it appears that the test applied by the order
in that behalf is inproper and invalid, then the
classification off socially back ward classes based on
that test w ] have to be held to be inconsistent with
the requirenents of Art. 15 (4)."

Dealing with the question of determination of the

cl asses which were educationally backward, Gaj endragadkar

J.

(as he then was) observed in the sane case at pages 463-

464 t hus:

448

"It may be conceded that in determning the
educational backwardness of a class of citizens the
literacy test supplied by the Census Reports nmay not be
adequate; but it is doubtful if the test of the average
of student population in the last three H gh 'Schoo
classes is appropriate in determ ning the educationa
backwar dness. Having regard to the fact that the test
is intended to determ ne who are educationally backward
classes, it may

not be necessary or proper to put the test as high as
has been done by the Committee. But even assum ng that
the test applied is rational and permissible under Art.
15 (4), the question still remains as to whether it
would be legitinate to treat castes or comunities
which are just bel ow the State average as educationally
backward classes. |If the State average is 6.9 per
thousand, a comunity which satisfies the said test or
is just belowthe said test cannot be regarded as
backward. It is only comunities which are well bel ow
the State average that can properly be regarded as
educationally backward classes of citizens. Classes of
citizens whose average of student population @ works
bel ow 50 per cent of the State average are obviously
educational ly backward classes of citizens. Therefore,
in our opinion, the State was not justified in
including in the list of Backward Cl asses, castes or
conmuni ti es whose average of student population per
thousand was slightly above or very near, or just bel ow
the State average." (underlining by us)

Applying the above rule the Court held that the

i nclusion of nenbers of the Lingayat community in the |ist
of backward cl asses was erroneous. On the question of extent

of

reservation that can be nade, this Court observed in the

af oresai d case at pages 469-471 thus:

"The | earned Advocate-General has suggested that
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reservation of a large nunber of seats for the weaker
sections of the society would not affect either the
depth or efficiency of scholarship at all, and in
support of this argument, he has relied on the
observations made by the Backward C asses Comm ssion
that it found no conplaint in the States of Madras,

Andhra, Travancore-Cochin and Mysore where the system
of recruiting candidates from other Backward Cl asses to
the reserve quota has been in vogue for severa

decades. The Committee further observed that the
representatives of the upper «classes did not conplain
about any lack of efficiency in the offices recruited

by reservation (p. 135). This opinion, however, is
plainly inconsistent’ with what is bound to be the
i nevitable consequence of reservation in hi gher
uni versity education.  I'f adm ssion to professional and
technical colleges is unduly liberalist it would be

idle to contend

that the quality of our graduates will not suffer. That
is not to say that reservation should not be adopted; A
reservation should and must be adopted to advance the
prospects of the weaker sections of society, but in
providing for ~special neasures in that behalf care
shoul d be taken not to exclude admission to higher
educational centres to deserving and qualified
candi dates of | other communities. A special provision
contenplated by Art. 15 (4) like reservation of posts
and appoi ntrents . contenplated by Art. 16  (4) nust be
within reasonable limts.  The interests of weaker
sections of society which are a first charge on the
States and the Center have to be adjusted wth the
interests of the comunity as a whole. The adjustnment
of these conpeting clainms is undoubtedly a difficult
matter, but if under the guise of making a specia
provision, a State reserves practically all tho seats
available in all the «colleges, that clearly would be
subverting the object of Art. 15 (4). In this matter
again, we are reluctant to say definitely what woul d be
a proper provision to make. Speaking generally and in a
broad way, a special provision should be |less than 50
per cent; how nuch Iess than 50 per cent woul d depend
upon the relevant prevailing circunstances in each
case. In this particular case, it is renmarkable that
when the State issued its order on July 10, 1961, it
enphatically expressed its opinion that the reservation
of 68 per cent recommended by the ‘Nagging Gowada
Conmittee would not be in the larger interests of the
State. What happened between July 10, 1961 and July 31
1962, does not appear on the record. But the /State
changed its nind and adopted the recommendation of the
Conmittee ignoring its earlier decision that the said
recomendati on was contrary to the larger interests of
the State. In our opinion, when the State nakes a
special provision for the advancenent of the weaker
sections of society specified in Art. 15 (4), it has to
approach its task objectively and in a rational manner
Undoubtedly, it has to take reasonable and even
generous steps to help the advancement of weaker
el ements; the extent of the problem must be wei ghed,
the requirenents of the comunity at large nust be
borne in mnd and a formul a nust be evol ved which woul d
strike a reasonabl e bal ance between the severa
rel evant considerations. Therefore,
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we are satisfied that the reservation of 68 per cent

directed by the inpugned order is plainly inconsistent

with Art. 15 (4)." (Enphasis added)

The petition was thus allowed by this Court.

Then came the CGovernment order dated July 26, 1963
which directed that 30 per cent of the seats in professiona
and technical colleges and institutions should be reserved
for backward classes as defined in that order and that 18
per cent of the seats should be reserved for the Schedul ed
Castes and Schedul ed Tribes. The criteria laid down in that
order for determ ning social and econonic backwardness were
two-fold-incone and occupation. It stated that those who
foll owed occupations of . agriculture, petty busi ness,
inferior service, crafts or other occupations involving
manual | abour and whose famly income was less than Rs.
1,2001- per annum were to be treated as belonging to
backward cl asses. ~This order was questioned before the High
Court in G Viswanathv. Govt. of Mysore and Os.(l) by some
petitioners on various grounds. Wile dismssing the said
petitions, the Hgh Court observed that the determ nation of
the backward classes without reference to caste altogether
was not correct and it expressed the hope that the State
would rmake a nore -appropriate classification lest its
bonafi des should be questioned. In the appeal filed against
this judgment in R Chitral ekha and Anr. v. State of Mysore
and Ors.,(2) the correctness of the above observation was
guestioned. Dealing wth that question Subba Rao, J. (as he
then was), who spoke for the nmajority, said that the
observations of the Hgh Court referred to above were
inconsistent with the decision in Balaji’s case (supra).
After referring to the relevant observations nade by this
Court in Balaji’ case (supra), Subba “Rao, J. (as he then
was) observed at pages 386-387 thus:

"Two principles stand out promnently from the
sai d observations, nanely, (i) the caste of a group of
citizens may be a relevant circunmstance in ascertaining
their social backwardness; and (ii) though it /s a
rel evant factor to determ ne the social backwardness of
a class of citizens, it cannot be the sole or dom nant
test in that behalf.

(1) AI.R 1964 Mys. 132.

(2) [1964] 6 S.C. R 368
451

The observations extracted in the judgment of the H gh

Court appear to be in conflict with the observations O

Athis Court. Wiile this Court said that caste is only

a relevant circunstance and that it cannot be the

dom nant test in ascertaining the backwardness of a

class of <citizens, the H gh Court said that it is an

i mportant basis in determining the class of backward

H ndus and that the Governnent should have  adopted

caste as one of the tests As the said observations nade

by the High Court my lead to some confusion.in the

m nd of the authority concerned who nay be entrusted

with the duty of prescribing the rules for ascertaining

t he backwardness of classes of «citizens wthin the

nmeani ng of Art. 15 (4) of the Constitution, we would

hasten to nmake it clear that caste is only a rel evant

circunmstance in ascertaining the backwardness of a

class and there is nothing in the judgnent of this

Court which precludes the authority concerned from

determ ning the social backwardness of a group of

citizens if it can do so wthout reference to caste.

VWiile this Court has not excluded caste from

ascertaining the backwardness of a class of citizens,
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it has not made it one of the conpelling circunstances
according a basis for t he ascert ai nnent of
backwar dness of a class. To put it differently, the
authority concerned mmy take caste into consideration
in ascertaining the backwardness of a group of persons;
but, if it does not, its order will not be bad on that
account, if it can ascertain the backwardness of a
group of persons on the basis of other relevant
criteria.” (Underlining by us)

Proceedi ng further, Subba Rao, J. (as he then was)

observed at pages 388-389 thus:

452

"The inmportant factor to be noticed in Art. 5(4)
is that it does not speak of castes, but only speaks O
classes. If the makers of the Constitution intended to
take castes also as wunits of social and educationa
backwar dness, they woul d have said so as they have said
in the case of the Schedul ed Castes and the Schedul ed
Tribes. Though it may be 'suggested that the wider
expression "classes" is used incl. (4) of Art. 15 as
ther'e are comunities without castes, if take intention
was to equate classes wth castes,

not hi ng prevented the nmarks of the Constitution fromA
using the enpression "backwarded ¢classes or castes”.
The juxtaposition  of the expression "backward cl asses"
and "Schedul ed /Castes" in Art. 15(4) |eads to a
reasonabl e inference that the _enpression "classes" is
not synonynous with castes. It nmay ‘be that for
ascertai ni ng whether a particular citizen or a group of
citizens belong to a backward class or not, his or
their caste nmay have sone rel evance, but it can not be
either the sole or the doni nant criterion for
ascertaining the class to which he or they bel ong.

This interpretation wll carry out the intention
of the Constitution expressed in the af oresaid
Articles. It helps the really backward cl asses instead
or pronmoting the interests (of individuals or groups
who, though they belong to a particular caste a

majority whereof is soci ally and educational ly
backward, really belong to a class which is socially
and educational ly advanced. To illustrate, take a caste

in a State which is nunerically the largest therein. It
may be that though a majority of the people in that
caste are socially and educationally backward, — an
effective mnority nay be socially and educationally
far nore advanced than another small-sub-caste the
total nunber of which is far less then the said
mnority. If we interpret the enpression !"classes" as
"castes" the object of the Constitution will be
frustrated and the people who do not deserve any
adventitious aid may get it to the exclusion of those
who really deserve. This anomally will not arise if,
wi t hout equating caste with class, caste is taken as
only one of the considerations to ascertain whether a
person belongs to a backward class or not. On the other
hand, if the entire sub-caste, by and large, is
backward, it nay be included in the Schedul ed Castes by
following the appropriate procedure 1|aid down by the
Constitution".

In 1972, tho State Government appointed the Karnataka

Backward C asses Commi ssion under the chairmanship of Shri
L. G Havanur which after an el aborate enquiry submtted its
Report on Novenber 19, 1975 in four nassive volunes, the
first volume containing two parts. rt is stated that the
conmi ssion counted a socio-econom c survey of 378 villages
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and town/city blocks in their entirety covering nore than
3, 55,000 individuals belonging to
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171 castes and conmunities wth the help of nore than 425
i nvestigators and supervisors. About 365 wtnesses were
exam ned by A the Conmm ssion. The Report of the Comm ssion
is full of tabular statenments and it refer to a nunmber of
witings by sociologists, denbgraphers, jurists and persons
will versed in social sciences. The work of the Comm ssion
deserves to be commended as such an extensive investigation
into the conditions of backward classes had not been
conducted in the State so far Perhaps till than in no other
part of India, such on elaborate investigation had been
carried out wth reference. to so nany mnute details. The
conmi ssi on reconmended 't hat persons belonging to backward
cl asses for purpose of Article 15(4) of the Constitution
shoul d be divided into three groups-(a) backward comrunities
consi sting of 15 castes, (b) backward castes consisting of
128 castes and (c) backward tribes consisting of 62 tribes.
For purposes O Article 16(4) of the Constitution, the
Conmi ssi on divided the backward classes into (a) backward
conmunities consisting of 9 -castes. (b) backward castes
consi sting of 115 castes and (c) backward tribes consisting
of 61 tribes. According to the Conm ssion, backward
conmunities were those castes whose student average of
students passing S. /S. L. C examnation in 1972 per
t housand of population was below the State average (which
was 1.69 per thousand) but above 50 per cent of the State
average and backward castes and backward tribes were those
castes and tribes whose student average was below 50 per
sent of the State average except in the case of Donbars and
Voddars and those who were Nomadic and de-notified tribes.
The total population of these backward classes (other then
Schedul ed Castes and Schedul ed Tribes,  according to the
Conmmi ssi on, was about 45 per cent of the total popul ation of
the State. The difference betweenthe two |ists-one under
Article 15(4) and the other under Article 16(4) of the
Constitution was due to the excl usi on of certain
comunities, castes and tribes which were socially and
educational ly backward but which had adequate representation
inthe services from the list prepared for the purpose of
Article 16(4). The Comm ssion recomended both for purpose
of Article 15(4) and Article 16 4) the foll ow ng percentage
of reservations:

(i) Backward conmunities 16 percent
(ii) Backward castes 10 percent
(iii) Backward tribes 6 percent

Tot al : 32 percent
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The above reservation of 32 per cent along with 18 per
cent reserved for Scheduled Castes and Scheduled' Tribes
together ambunted to 50 per cent of the total seats or
posts, as the case may be. The Commi ssion further
recormended that if seats/posts renmained unfilled in the
guota allotted to backward tribes, they should be nade over
to backward conmunities and backward castes. Sinmilarly if
seat s/ posts remin unfilled in the quota allotted to
backward castes, they should be nade over to backward
conmmunities and backward tribes. [If, however, seats/posts
remain unfilled in the quota allotted to any of those three
categories, they should be made over to Schedul ed Castes and
Schedul ed Tribes. In the event of seats/posts remnaining
unfilled by any of these categories, they should be
transferred to the general pool
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After considering the Report of the Backward Cl asses
Commi ssion, the State Governnent issued an order dated
February 22, 1977 the wmaterial part of which read as
fol | ows:

"1 After careful consi deration of t he vari ous

recommendati ons made by the Conm ssion, Governnent are

pl eased to direct as foll ows:

|. The Backward Comunities, Backward Castes and
Backward Tribes as nentioned in the |ist appended to
this Order shall be treated as Backward C asses for
purposes of Article 15(4) and Article 16(4) of the
Constitution of India. Only such citizens of these
Backward Cl asses whose fam |y incone per annum from al
sources is Rs. 8,000 , (Rupees eight thousand only) and
bel ow shall be entitled to special treatnent under
these Articles.

1. The followng five categories of «citizens
shall. be considered as 'a special group and such
citizens of this Special ~Goup whose famly incone is
Rs. 4,800 (Rupees Four Thousand ei ght Hundred only) and
bel ow per-—annum shal | “be eligi blle for special treatnent
under these Articles:

(i) an actual cultivator;

(ii) an artisan;

(iii) a petty busi nessman
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(iv) one holding an appoi-nt nent ei t her in
CGovernment service or-correspondi ng services
under. A private enploynment including casua
| abour; and

(v) any person_ self enployed or engaged in any

occupation invol ving manual | abour

Note :- Family income wunder sub-paras | and |l above

means income of the citizen-and his parents and if

either of the Parents is dead, his |egal guardian.

[11. To fix the reservation for purposes of
Articles ] 5(4) and 16(4) ( of the Constitution in
respect of the Backward Classes and the Special G oup
of citizens at 40 per cent, ‘the allocation being as
fol | ows:

(a) Backward Conmunities 20 (twenty per cent)

(b) Backward Castes 10 (ten per cent)

(c) Backward Tribes 5(five per cent)

(d) Special G oup 5(five per cent) E
In the list of Backward comunities ~nmentioned in the

Governnment order, the State GCovernment included 'Muslins’
thus making a total of 16 backward comunities I'n the Iist
of backward castes, there were 129 castes including converts
into Christianity from Schedul ed Castes/ Scheduled Tribes up
to second generation and 62 Schedul es Tri bes. The
reservation for backward classes was 40 per cent “and taken
along with 18 per cent for Schedul ed Castes and Schedul ed
Tribes, the total reservation of seats/posts cane to 58 per
cent leaving only 42 per cent for merit pool. By an order
dated May 1, 1979, the reservation for backward comrunities
was reduced to 18 per cent for purposes of Article 16(4). By
an order dated June 27, 1979, the State CGovernnent nodified
the CGovernment order dated February 22, 1977 by increasing
the reservation for 'Special Goup’ from 5 per cent to 15
per cent both for purposes of Article 15(4) and Article
16(4) of the Constitution. Thus as on date, the tota
reservation for purposes of Article 15(4) in 68 per cent and
tor purposes of Article 16(4) is 66 per cent. There are only
32 per
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cent seats in professional and technical colleges and 34 per
cent posts in Governnment services which can be filled up on
the basis of nerits.

In these wit petitions filed under Article 32 of the
Constitution the above CGovernnent orders dated February 22,
1977 as nodified by the Governnent orders dated May 1, 1979
and June 27, 1979 are chall enged.

It should be stated here that the Government orders
dat ed February 22, 1977 and another notification dated March
4, 1977 issued for purposes of Article 16(4) had al so been
chall enged in a nunber of wit petitions filed under Article
226 of the Constitution before the H gh Court of Karnataka
in S.C.  Sommshekarappa & Os. v. State of Karnataka &
Os.(l) The H gh Court allowed the wit petitions in part.
It quashed the inclusion of »Arasu’ community in the |ist of
"Backward Comunities” both for purposes of Article 15(4)
and Article 16(4). It _also quashed inclusion of the (i)
Bal aji,(ii) Devadiga, (iii) Gangia, (iv) Nayiada, (v) Rajput
and (vi) /Satani in'the list of backward comunities and the
i nclusion of (1) Banha, (2) Gurkha, (3) Jat, (4) Konga, (5)
Kotari, (6) Koyava, (7) Mal ayali, (& Maniyanani or
(Muniyani), (9) Padarti, ( 10) Padiyar, (11) Pandavakul am
(12) Raval and (13) Rawat in the |list of Backward Castes for
purposes of Article 16(4) of the Constitution. Reservation
of 20 per cent nade for Backward Communities in the State
Cvil Services under Article 16(4) was quashed reserving
liberty to the State GCovernment to determnine the extent of
reservation in accordance with |aw The classification and
reservation in other respects was upheld. S.L.P. . (Cvil) No.
6656 of 1979 is filed against the said judgment of the Hi gh
Court under Article] 36 of the Constitution. The two
Covernment orders dated May 1, 1979 -and June 27, 1979
referred to above nodifying the earlier ~Governnent orders
were passed after the judgnent of the H gh Court was
pronounced, as stated above.

Vol umes have been witten on the caste system
prevailing in India. The caste (varna) has its originin
antiquity. W find reference to it in the vedic lore and in
the great epics, inthe Snritis and. in the Puranas. Purusha
Sukta refers to the prevalence of the four Varnas (caste)
(See Rig Veda X-90-12). The Lord says in the

(1) Wit Petition No. 4371 of 1977 and connected wit
petitions di sposed of on April 9, 1979.
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Bhagavadgita (I1V- 13) that the fourfold caste was created by
himby the varying distribution of guna and karma. Varna
Dharma is extold in many ancient treaties. However |audable
the division of society into different castes at. the
commencenent m ght have been, during the several centuries
that followed these castes becane petrified naking nmobility
fromone caste to another al nbst inpossible. The caste of a
person was known by his birth. There arose in course of tinme
a social hierarchy built upon the caste system The stigma
of low caste was attached to a person during his whole life
with all the attendant disadvantages. Karua, the tragic hero
of the Mahabharata though born of a Kshatriya princess had
to suffer ignomny during his entire life time as he cane to
be known as the son of a charioteer (Suta) belonging to a

| ow caste. He was made to say '| may be a charioteer or a
charioteer’s son. | may be anybody. What does it matter ?
Being born in a (high) caste is God's wll but valour

bel ongs to nme.’ (See Veni Sanhara by Bhatta Narayana).

There were nmany sub-castes of different degrees in the
hi erarchy. Some were even treated as untouchabl es. Peopl e of
| ow castes becanme socially backward and they in their turn




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 82 of 106

negl ect ed st udi es. Thus t hey becane socially and
educationally backward. This part of the Indian history is
di smal i ndeed. A page of history is worth a volune of |ogic.

We are aware of the neanings of the words caste, race,
or tribe or religious mnorities in India. A caste is an
associ ati on of famlies which practice the custom of
endogany i.e which permts nmarriages anongst the nenber.
bel onging to such fanmlies only. Caste rules prohibit its
nmenbers from marrying outside their caste. There are
subgroups anongst the castes which sonmetines inter narry and
sometines do not. A caste is based on various factors,
sometines it may be a class, arace or a racial unit. A
caste has nothing to do with wealth. The caste of a person
is governed by his birthin a famly. Certain ideas of
cerenonial purity are peculiar to each caste. Sonetines
caste practices even led to segregation of sane castes in
the villages- Even the choice of occupation of nembers of
castes was predeterm ned in many cases, and the nmenbers of a
particul ar caste were prohibited from engagi ng thensel ves in
ot her types~ of callings, professions or occupations Certain
occupations were considered to be degrading or inpure. A
certain ambunt of rigidity devel oped in several matters and

many who
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bel onged to castes which were lower in social order were
nmade to A suffer many restrictions, privations and

hum liations. Untouchability was practised -agai nst nmenbers
bel onging to certain castes. Inter dining was prohibited in
some cases. None of ‘these rules governing a caste had
anything to do with either the individual nerit of a person
or his capacity. The wealth owned by hi mwoul d not save him
from many social discrimnations practised by  nenbers
bel ongi ng to hi gher castes. Children who grew in this caste-
ri dden atnosphere naturally suffered” from many 'socia
di sadvant ages apart fromthe denial of opportunity to live
in the sane kind of environment in which persons of higher
castes lived. Many social reforners have tried in/the | ast
two centuries to renove the stigna of caste from which
people born in |lower castes were suffering. Many | aws were
al so passed prohibiting some of the inhuman caste practices.
Article 15 (2) of the Constitution provides that no citizen
shall on grounds only of religion, race, caste, sex, place
of birth or any of them be subject to any disability,
liability, restriction, or condition with regard to (a)
access to shops, public restaurants, hotels and places of
public entertainment or (b) wuse of wells, tanks, ~ bathing
ghats, roads and places of public resort naintained wholly
or partly out of State funds or dedicated to the use of the
general public. Article 16 (2) declared that no person shal
be ineligible to hold any civil post on grounds of religion
race, caste or descent . Article 17 abol i shed
"untouchability’ and its practice in any form Yet the
di sadvant ages from whi ch many of the persons who bel onged to
various | ower castes were suffering are still persisting
notw thstanding the fact that sone of them have progressed
econom cally. socially and educationally. Pandit Jawaharl a
Nehru wites on the social problenms created by tho caste
systemwhich is peculiar to India in those terns:

"The conception and practice of caste enbodi ed the

aristocratic ideal and was obvi ously opposed to
denocratic conceptions. It had its strong sense of
nobl esse obli ge, provi ded people kept to their
hereditary stations and did not chall enge the
established order. India s success and achievenents

were on the whole confined to the upper classes; those
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| ower down in the scale had very few chances and their
opportunities were strictly limted. These upper
classes were not small limted groups but Jlarge in
nunbers and there was a difusion of power, authority
and influence. Hence they carried on successfully
459
for a very long period. But the ultinmte weakness and
failing of the caste system and the Indian socia
structure were that they degraded a nass of human
bei ngs and gave them no opportunities |o get out of
t hat condi tion- educational ly, culturally, or
econom cal ly. That degradation brought deterioration
all along the line ‘including in its scope even the
upper classes. It led to the petrification which becane
a dom nant feature of India s econony and life. The
contrasts between this  social structure and those
exi sting el sewhere in the past were not great, but with
the changes that have taken place all over the world
during the past few generations they have becone far
nore pronounced. In the context of society today, the
caste system and much that goes with it are wholly
i nconpati bl e, reactionary, restrictive and barriers to
progress. There -can be no equality in status and
opportunity within its framework “nor can there be
political dempbcracy and rmuch |ess econom ¢ denocracy.
Bet ween these two conceptions conflict is inherent and
only one of them can survive." (Jawaharlal Nehru: ’'The
Di scovery of ‘India 1974 Edn. Chapter VI at pp. 256-
257).
An exami nation of the question in the background of the
I ndi an social conditions shows that the expression ' backward
classes used in the Constitution referred only to those who
were born in particular castes, or who belonged to
particular races or tribes or religious mnorities  which
wer e backwar d.
It is now necessary to ascertain the true neaning of
the expression ’'backward classes’” found in Articles 15,
Article 16, Article 338 (3) —and Article 340 of the
Constitution. Article 338 and Article 340 are inPart XVl of
the Constitution entitled 'special provisions relating to
certain classes’. The corresponding part in -the Draft
Constitution was Part XIV entitled special provisions
relating to mnorities which contained nine Articles,
Articles 292 to 301. Article 292 of the Draft Constitution
referred to reservation of seats for minorities in the House
of the People, the minorities being, the Mislimcomunity
and the Schedul ed Castes, certain Schedul ed Tribes and the
Indian Christian community. Article 293 of the Draft
Constitution nade speci al provi si on regar di ng the
representati on of the Anglo-Indian community in the House of
the People. Article 294 of the Draft Constitution dealt with
reservation
460
of seats for the Muslimcommunity, Schedul ed Castes, certain
A Schedul ed Tribes and the Indian Christian community in-the
State Legislatures. Article 295 of the Draft Constitution
aut horised the Governor to nomi nate a representative of the
Angl o-I ndi an comunity to a State Legislature in certain
cases. Article 296 of the Draft Constitution required the
Union and the States to appoint nmenbers belonging to al
mnority communities in the State services consistently with
the mmi ntenance of efficiency of adm nistration. Article 297
of the Draft Constitution required the Union to appoint
menbers of the Anglo-Indian comunity in certain services as
stated therein and Article 298 of the Draft Constitution
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provided for certain educational concessions to the Anglo
I ndian community over a certain specified period. Article
299 of the Draft Constitution required the President to
appoint a Special Oficer for mnorities for the Union and
the CGovernor to appoint a Special Oficer for mnorities for
a State. Admnistration of Scheduled areas and welfare of
certain Scheduled Tribes were entrusted to the President by
Article 300 of the Draft Constitution and it nmde provision
for appointnment of a conmission for that purpose. Article
301 of the Draft Constitution authorised the President to
appoint a commission to investigate the conditions of
socially and educationally backward classes. It read as
fol |l ows:
"301. (1) The President nmmy by order appoint a
Conmi ssion consisting of such persons as he thinks fit
to investigate ~ the  conditions’ of socially and
educational |l y backward classes within the territory of
India and the difficulties under which they |abour and
to nake recommendations as to the steps that shoul d be
taken ~by the Union or any State to renbve such
di fficulties and to inprove their condition and as to
the grants that should be given for the purpose by the
Union or any State and the conditions subject to which
such grants should be given, and the order appointing

such Commission ~shall define the procedure to be
foll owed by the Commi ssion.
(2) A Conmission so appointed shall investigate

the matters ‘referred to them and present to the

President a report setting out the facts as found by

them and maki ng such recommendations ~as they think

pr oper.
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(3) The President shall cause a copy of the report

SO
presented, together wth a menmorandum explaining the A
action taken thereon to be laid before Parlianent."”

The Constituent Assenbly after considering the report
of the Advisory Committee appointed on July 24, 1947 for the
purpose of making its recomendations on the  provisions
contained in Part XIV of the Draft Constitution referred to
above adopted a resolution nmoved by Sardar Vall abhbhai Pat el
whi ch read as foll ows:

"Resol ved that the Constituent Assenbly do proceed
to take into consideration the Report dated the 11th
May 1949 on the subject of certain political safeguards
for mnorities subnmitted by the Advisory Conmittee
appointed by the resolution of the Assenmbly on 24th
January 1 47.

Resol ved furt her-

(i) that notwithstanding any decisions already
taken by the Constituent Assenbly in this behalf, the
provisions of Part X[V of the Draft Constitution of
India be so anended as to give effect to the
recomendati ons of the Advisory Commttee contained in
the said report; and E

(ii) that the following classes in East Punjab
nanel y, Mazhbis, Randasias, Kabirpanthis and Sikligars
be included in the Ilist of Scheduled Castes for the
Province so that they would be entitled to the benefit
of representation in the Legislatures given to the
Schedul ed Castes".

(Vide "the Franming of India’s Constitution by B. Shiva
Rao, Vol. IV p. 606).

In the Revised Draft Constitution which was introduced
in the Constituent Assenbly on Novenber 3, 1949, the
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provisions relating t mnorities were incorporated in Part
XVl and the title of that Part read as ' Special Provisions
Relating to Mnorities’ and it contained thirteen Articles,
Article 330 to Article 342. Article 330 provided for
reservation of seats for Scheduled Castes and certain
Schedul ed Tribes in the Lok Sabha and Article 332 provided
for reservation for them in the Legislative Assenblies of
States. Article 331 and Article 333 dealt with domi nation of
representatives of the

462

Angl o- I ndi an comunity respectively to the Lok Sabha and the
A Legislative Assenblies of States. Article 334 fixed the
period during which reservations and nom nations could be
nmade under the above said Articles. Article 335 required the
Union and the States to recognise the clains of nmenbers of
the Schedul ed Castes and the Schedul ed Tribes consistently
with the maintenance of efficiency of administration in the
maki ng .of .~ appointnents by the Union or the States, as the
case may be. Article 336 contained special provision for the
Angl o- I ndian comunity in certain services during the first
two years _after the commencenent of the Constitution and
Article 337 contained special” provision wth respect to
educational grants for the benefit of the Anglo-Indian
conmmunity during a certain period after the commencenent of
the Constitution. /Article 338 required the President to
appoi nt a Special Oficer for Schedul ed Castes and Schedul ed
Tribes. Article 338(3) stated that references to Schedul ed
Castes and Scheduled Tribes in Article 338 should be
construed as references to such other backward classes as
the President mght on receipt of the report of the
Conmi ssi on appoi nted under Article 340 by order specify and
also to the Anglo-Indian comunity. Article 340 provided for
the appoi nt nent of a Conmission by the President to
i nvestigate the conditions of socially and educationally
backward classes and the difficulties wunder which they
| abour, Article 341 and Article 342 expl ai ned what the terns
" Schedul ed Castes’ and 'Scheduled Tribes' neant. The above
Articles (Art. 330 to Art. 342 of the Revised Draft of the
Constitution) were finally passed by the Constituent
Assenmbly with the anmendnent that for the word 'minorities’
wherever it occurred in Part XVlI, the words ’certain
cl asses’ be substituted The heading of the Part was,
therefore, changed to 'Special Provisions Relating to
certain Cl asses’.

It is significant that the expression 'backward classes
used in Part XVl of the Constitution and the particular in
Article 338(3) is used along with the Schedul ed Castes, the
Schedul ed Tribes and the Anglo-Indian Comunity. In_the
original Draft Constitution, the Mislimconmunity and the
I ndian Christian conmunity al so had been referred to in Part
XVI. In the course of the debates, the question  of the
menbers of the Sikh conmmunity was along considered  al ong
with these communities. The meani ng of backward cl asses has,
therefore, to be deduced having regard to the other words
preceding it. It is a rule of statutory construction that
where there are general words following particular and
specific words, the general words nmust be confined to things
of the sanme kind as those specified. It is true that this
rule which is called as the ejusdem generies rule or
463
the rule noscitur a socis cannot be carried too far. But it
is reasonable to apply that rule where the specific words
refer to a distinct A genus or category. The Schedul ed
Castes are those castes, races and tribes or parts of or
groups wthin the castes, races and tribes which are
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specified in the Public Notification issued by the President
under Article 341(1). Similarly Scheduled Tribes are those
tribes or tribal commnities or parts of or groups of within
tribes or tribal comunities which are specified in the
Public Notification issued by the President wunder Article
342(1). This is clear fromthe definitions of ' Schedul ed
Castes’” and ’'Scheduled Tribes” in Article 366(24) and
Article 366(25). The notifications issued under Article 341
and Article 342 can be nodified only by a |law nade by the
Parliament (Vide Article 341(2) and Article 342(2). It is
thus seen that Part XVl of the Constitution deals wth
certain concessions extended to certain castes, tribes and
races which are Schedul ed Castes and Schedul ed Tribes and to
the Anglo-Indian comunity. In the above context if Article
338(3) and Article 340 are construed, the expression
"backward cl asses’ can only refer to certain castes, races,
tribes or conmunities or parts thereof other than Schedul ed
Castes, Schedul ed Tribes and the Anglo-Indian community,
whi ch are  backward. Thus view also gains support fromthe
resol ution regarding the ains and obj ects of t he
Consti tution noved by Pandit~ Jawaharlal Nehru in the
Constituent Assenbly on Decenber 13, 1946. He sid: E
"I beg to nove:
(1) This Constituent Assenbly declares its firm and
solemm resolve to proclaim India '‘as an |ndependent
Sovereign Republic and to draw up for her future
governance a Constitution;
(2) Wiere inthe territories that now conprise British
India, the territories that now formthe Indian States.
and such other parts of India as are outside British
India at the States as well as such other territories
as are wlling to be constitutedinto the |Independent
Sovereign India, shall be a Union of themall; and
(3) Were in the said territories, whether with their
pre sent boundaries or with such others as my be
determ ned by the Constituent Assenbly and there after
according to the Law of the Constitution, shal
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possess and retain the status of autononous Units,
together with resi duary powers, and  exercise al
powers, and exercise all powers and functions as are
vested in or assigned to the Union, or as are inherent
or inplied in the Union or resulting therefrom and
(4) Werein all power and authority of the Sovereign
I ndependent India, its constituent parts and organs of
government, are derived fromthe people; and
(5) Werein shall be guaranteed and securedto all the
peopl e of India justice, soci al , econom ¢ and
political; equality of status, of opportunity, and
before the | aw, freedom of thought, expression, belief,
faith, worship, vocation, association and- action
subject to law and public norality; and
(6) Wierein adequate safeguards shall be provided for
mnorities, Backward and tribal areas, and depressed
and ot her backward cl asses; and
(7) Werein shall be maintained the integrity of the
territory of the Republic and its sovereign rights on
| and, sea, and air according to Justice and the |aw of
civilised nations: and

(8) this ancient land attains its rightful and
honoured place in the world and nmeke its full and
willing contribution to the pronotion of world peace

and the welfare of mankind." (Underlining by us)
Clause (6) of the above resolution which was later
adopted by the Constituent Assenbly pl edged to nmake adequate
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safeguards in the Constitution for "mnorities, backward and
tribal areas and depressed and other backward cl asses’ The
above resolution and the history of the enactnent of Part
XVl of the Constitution by the Constituent Assenbly lead to
the conclusion that backward cl asses are only those castes,
races, tribes or comunities, which are identified by birth,
whi ch are backward. It is, therefore, difficult to hold that
persons or groups of persons who are backward nerely on
account of poverty which is traceable to econonic reasons
can al so be considered as backward classes for purposes of
Article 16(4) and Part XVl of the Constitution
465
The word ’'backward was not there before the words
"class of «citizens’ in Article 10(3) of the original draft
of the Constitution (the personal Article 16(4)). The
Drafting Conmittee presided over by Dr. B.R Anbedkar
deliberately introduced it. Dr.- Anbedkar gave the reason for
introducing that termas foll ows:
"Supposing, for instance, reservations were nade for a
conmunity or~ a collection of comunities, the total of
whi ch cane to sonething l|ike 70 per cent of the tota
posts under the State and only 30 per cent are retained
as the unreserved, coul d anybody say that the
reservation of 30 per cent as open to genera
conpetition would be satisfactory fromthe point of
view of giving effect to the first principle, namely
that there shall be equality of opportunity? It cannot
be in ny judgnment. Therefore the seats to be reserved,
if the reservation is to be consistent with sub-clause
(1) of Article 10, rmust be confined to a mnority of
seats. It is then only that the first principle could
find its place in the Constitution and effective (sic)
in operation. If Honourable Menber under stand this
position then we have to safeguard two things, nanely,
the principle of equality of opportunity and at the
sane time satisfy the demand of communities which have
not had so far representation in the state, then, | am
sure they will agree that unless you use sonme such
qual i fying phrase as "backward' the exception made in

favour of reservation will ultimately eat up the rule
altogether Nothing of the rule wll remain." (Vide
Constituent Assenbly Debates, 1948-1949, Vol. VII, pp
701-702). F

The Drafting Committee by qualifying the expression
classes of citizens' by ’'backward in Article 16(4) of the
Constitution tried to reconcile three different points of
view and produced a workable proposition whi ch was
acceptable to all, the three points of view being (1) that
there should be equality of opportunity for all citizens and
that every individual qualified for a particular post should
be free to apply for that post, to sit for exani nations and
to have his qualifications tested so as to determn ne whether
he was fit for the post or not and that there ought to be no
[imtations, there ought to be no hindrance in the operation
of the principle of equality of opportunity; (2) that if the
principle of equality of opportunity was to be operative the
Qught to b no reservations of any sort for any class or
466
conmunity at all and that all citizens if they are qualified
shoul d be A placed on the same footing of equality as far as
public services were concerned and (3) that though the
principle of equality of opportunity was theoritically good
there nust at the same time be a provision nade for the
entry of certain comunities which have so far been outside
the admi nistration. The whole tenor of discussion in the
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Constituent Assenbly pointed to nmking reservation for a
mnority of the population including Scheduled Castes and
Schedul ed Tribes which were socially backward. During the
di scussion, the Constitution (first Arendnent) Bill by which
Article 15(4) was introduced, Dr. Anbedkar referred to
Article 16(4) and said that backward classes are ’'nothing
el se but a collection of <certain castes’ (Parlianentary
Debates 1951, Third Session, Part Ir Vol. XI| at p. 9007).
This statenent |eads to a reasonable inference that this was
the meaning which the Constituent Assenbly assigned to
classes’ at any rate so far as Hi ndus were concerned.

In Balaji’s case (supra) and in Chifralekha s case
(supra) this Court exhibited a |lot of hesitation in equating
the expression 'class’ with 'caste' for purposes of Articles
15(4) and Article 16(4) of the Constitution. It observed, as
stated earlier, that while caste nmight be a relevant
circunmstance to determne a backward class, it could not,
however, be dom nant test. One of the reasons given for not
accepting caste insofar as H-ndu community in which caste
system was preval ent was concerned as a dom nant test for
determning a backward class” was that as there were
conmuni ties without castes, nothing prevented the nakers of
the Constitution to use the expression ’'backward cl asses or
castes’. The juxtaposition of the expression ’'backward
classes’ and ’'Scheduled Castes’ in Article 15 of the
Constitution, according to the above two decisions, led to a
reasonable inference that expression ’'classes’ was not
synonynous wth 'caste’. The Court while making these
observations did not give adequate inportance to the evils
of caste systemwhich had |ed to the backwardness of people
bel onging to certain castes and the debates that preceded
the enactnment of Part XVI and Article 15(4) and Article
16(4) of the Constitution- What was in fact overlooked ! was
the history of the Indian social institutions. The makers of
the Il Indian Constitution very well knew that there were a
nunber of | castes the conditions of whose nenbers were
alnost simlar to the conditions of nenbers belonging to the
Schedul ed Castes and to the Schedul ed Tri bes and 't hat they
al so needed to be given adequate protection in order tide
over the difficulties in the way of their
467
progress which were not so much due to poverty but due to
their birth in a particular caste. As nentioned el sewhere in
the course of this judgenent. the word 'classes’ was
substituted in the place of the word ’'conmunities’ by the
Constituent Assenbly just at the last noment. The word
conmunity nmeant a caste anongst Hi ndus or Mislins, or Indian
Christians or Anglo-Indians. Part XVI was not enacted for
the purpose of alleviating the conditions of poorer classes
as such which was taken care of by the provisions of Part |V
of the Constitution and in particular by Article 46 and by
Article 14, Art. 15(1) and Art. 16(1) of the Constitution
which permtted classification of persons on economc
grounds for special treatnent in order to ensure equality of
opportunity to all person.

It is of significance that the views expressed by
this Court, however, stood nodified by the decisions of this
Court in Mnor P. Rajendran v. State of Madras & O's., (I)
State of Andhra Pradesh & Anr. v. P. Sagar,(2) Triloki Nath
& anr. v. State of Jammu Kashmir & Os.(s) A Peeriakaruppan
etc. v. State of Taml Nadu & Os.(4) and State of Andhra
Pradesh & Os. v. U S V. Balrametc.(5) In Rajendran’s case
(supra) while holding that the allocation of seats in
Medi cal Colleges on the basis of the district to which a
candi dat e bel onged was not warranted by Art. 15(4), the
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Court observed that a caste was also a class of citizens and
if the caste as a whole was socially and educationally
backward reservation could be nade in favour of such caste
under Art. 1 5(4) |In Sagar’s case (supra) reservation of
seats was done solely on the basis of caste or comunity.
There appeared to be no determination of the fact whether
nmenbers bel onging to such castes or comunities were in fact
socially and educationally backward. The court struck down
the reservation as being outside Article | C(4) of the
Constitution. The Court. however, observed at page 600 thus:

" In the context in which it occurs the expression

"class" means a honpbgeneous section of the people

grouped together because of certain |ikeness or commobn

traits and who are identifiable by some common
attributes such as status, rank, occupation residence
inalocality, race

(1) [1968] 2 S.C R 786.

(2) [1968] 3 S.C R 595

(3) [1969] 1 S C R 103.

(4) [1971] 2 S.C. R 430.
(5)[1972] 3 S.C R 247,
468

religion and the like, In determning whether a

particul ar section forms a class, caste cannot be

excluded altogether. But the determination of a class a

test solely based upon the caste or comunity cannot

al so be accepted. By cl. (1), “Art. 15 prohibits the

State from discrimnating against any citizens on

grounds only of ‘religion, -race, caste,  sex, place of

birth or any of them By c¢l. (3) O Art. 15 the State

is, notwi thstanding the provisions contained in d.

(1), permitted to make special provision for wonen and

children. By cl. (4) a special provision for the

advancenent of any socially and educationally backward
cl asses of citizens or for the Schedul ed Castes and

Schedul ed Tribes is outside the purview of cl. (1). But

cl. (4) is an exception to cl. (1). Being an exception

it cannot be extended so as in effect to destroy the
guarantee of «c¢l. (1). The Parlianment has by enacting
cl. (4) attenpted to balance as against the right of
equality of «citizens the special necessites of the
weaker sections of the people by allowing a provision
to be nmade for their advancenent. |In order that effect
may be givento «cl. (4), it nust appear that the
beneficaries of the special provision are classes which
are backward socially and educationally and they are
ot her than the Schedul ed Castes and Schedul ed Tri bes,

and that the provision nade is for their advancenent.

Reservation may be adopted to advance the interests of

weaker sections of society, but in doing so, care nust

be taken to see that deserving and qualified candi dates
are not excluded from admi ssion to higher educationa

institutions. The criterion for det er m ni ng t he
backwar dness nust not be based solely on religion

race, caste, sex, or pl ace of birth, and the
backwar dness being social and educational nust be
simlar to the backwardness fromwhich the Schedul ed

Castes and the Scheduled Tribes suffer."” (enphasis

added)

In Triloki Nath's case (supra) which was a case in
which Article 16(4) cane up for consi derati on, a
Constitution Bench of this Court observed at page 105 thus -

"Article 16 in the first instance by cl. (2) prohibits

di scrimnation on the ground, inter alia, of religion

race, caste, place of birth, residence and permts an
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page

Conmmi
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exception to be

made in the matter of reservation in favour of backward
cl asses of citizens. The expression "backward class" is
not used as synonymous with "backward caste" or "back
ward comunity". The menbers of an entire caste or
conmunity may in the social, econonic and educati ona

scale of values at a given tine be backward and nmay on
that account be treated as a backward class, but that
is not because they are nenbers of a caste or
conmunity, but because they form a class In its
ordi nary connotation the expression "class" nmeans a
honogenous section of the people grouped together
because of certain |ikenesses or comon traits, and who
are identifiable by sone common attributes such as
status, rank, occupation, residence in a locality, race
religion and the like. But for the purpose or Art.
16(41 in determ ning whether a section forns a class, a
test 'solely based on caste, comunity, race, religion

sex, descent, place of ~birth or residence cannot be
adopted, —because it would directly of f end t he
Constitution." (enphasi s added)

I n Peeriokaruppan’s case (supra) Hegde. J. (Observed at
443 t hus;

"A caste has al ways been recognised as a class. In
construing the /expression "classes of H's Mjesty's
subjects" found ins. 153-A O the Indian Penal Code,
Wassoodew, J. . Qbserved in Narayan Vasudev v. Enperor A
. R 1943 Bom 379.

“I'n my- opinion" the expression ’'classes of

H's Majesty’ s subjects’ in Section 153-A of the
Code is wused in restrictive sense as denoting a
collection of individuals “or groups bearing a
conmon and excl usi ve designati on and al so
possessi ng conmon and- exclusive characteristics
whi ch may be associated with their origin, race or
religion, and that the term’class’ wthin that
section carries wth it the idea of ‘nunerica
strength so large as could be groupedin a'single
honbgeneous comunity,"

I n Paragraph 10, Chapter V of the backward C asses
ssion’s Report, it is observed:

"We tried to avoid caste but we find it difficult
to Aignore caste in the present prevailing conditions.
We wi sh it were easy to dissociate from socia
backwar dness at the present juncture. In nodern tines
anybody can take to any profession. The Brahman taking
to tailoring, does not beconme a tailor by caste, nor is
his social status |owered as a Brahman. A Brahnman nay
be a seller of boots and shoes, and yet his socia
status is not |lowered thereby. Social backwardness,
therefore, 1is not today due to the particular
prof ession of a person, but we cannot escape caste in
consi dering the social backwardness in India"

Paragraph 11 of that Report it is stated:

"It is not w ong to assune t hat soci a
backwar dness has largely contributed to the educationa
backwar dness of a | arge nunber of social groups."”
Finally in Paragraph 13, the Comittee concludes with
fol |l owi ng observati ons:

"Al'l this goes to prove that social backwardness
is minly based on racial, tribal, caste and
denomi nationals differences."

The | earned Judge then proceeded to state at page
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444:

"There is no gainsaying the fact that there are
numerous castes in this country which are socially and
educationally backward. To ignore their existence is to
ignore the facts of life. Hence we are enable to uphold
the contention that inpugned reservation is not in
accordance with Art. 15(4). But all the sane the
CGovernment should not proceed on the basis that once a
class is considered as a backward class it should
continue to be backward class for all tines. Such an
approach woul d defeat the very purpose of the
reservation because once a class reaches a stage of
progress which sone nodern witers call as take off
stage then conpetition is necessary for their future
progress. The Governnment should always keep under
review the question of reservation of seats and only
the cl asses which

471

are really socially and educationally backward shoul d

be . ‘allowed to have ~the benefit of reservation

Reservation of A seats should not be allowed to become

a vested interest. The fact that candi dates of backward

cl asses have secured about 50 per cent of the seats in

the general pool does show that the time has conme for a

de novo conprehensive exam nation of the question. It

nmust be renmenbered that g the Governnent’s decision in
this regard i's open to judical review"

In Balaram s 'case (supra) the State was the appell ant.
it had cone up in appeal against the judgnent of the High
Court of Andhra Pradesh which had struck down its order
maki ng reservation of seats of seats under Article 15(4).
This Court allowed the appeal upholding the Governnent
order, Vaidialingam J. in the course of his 'judgment
observed at page 280 thus: -

"Art. 15(4) wll have to be given effect to in
order to assist the weaker sections of the citizens, as
the State has been charged with such duty. No doubt, we
are aware that any provision made under thi's clause
must be within the well defined lints and shoul d not
be on the basis of caste alone. But it should not also
be mssed that a caste is also a class of citizens and
that a caste as such may be social ly and educationally
backward. If after collecting the necessary date, it is
found that the caste as a whole is socially -and
educational | y backward, in our opinion, the reservation
made of such persons will have to be uphel d
notw t hstandi ng the fact that a few individuals in that
group may be both socially and educationally above the
general average. There ii no gainsaying the fact that
there are nunerous castes in the country, which are
socially and educationally backward and therefore a
suitable provision will have to be made by the State as
charged in Art. 15(4) to safeguard their interest."

The learned Judge felt that the Backward C asses
Conmi ssion on the basis of whose Report the Governnent order
had been passed had given good reasons in support of its
recomendati ons. Accordingly the Governnent order was
uphel d.

472

If we depart from the viewthat caste or conmmunity is
an inportant relevant factor in determning social and
educational backwardness for purposes of Article 15 (4) and
Article 16 (4) of the Constitution, several distortions are
likely to follow and may take us away fromthe sol e purpose
for which those constitutional provisions were enacted.
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Several factors such as physical disability, poverty, place
of habitation, the fact of belonging to a freedomfighter’s
famly, the fact of belonging to the famly of a nmenber of
the armed forces might each becone a sole factor for the
purpose of Article 15 (4) or Article 16 (4) which were not
at all intended to be resorted to by the State for the
purpose of granting relief in such cases. Wile relief may
be given in such cases under Article 14, Article 15 (1) and
Article 16 (1) by adopting a rational principle of
classification, Article 15 (4) and Article 16 (4) cannot be
applied to then. Article 15 (4) and Article 16 (4) are
i ntended for the benefit of those who bel ong to
castes/communities which are "traditionally disfavoured and
whi ch have suffered societal discrimnation’ in the

past. The other factors nentioned above were never in the
contenplation of the nmekers of the Constitution while
enacting these cl auses.

In"D:N. Chanchala v. State of Mysore and Ors. etc.(1) a
classification based on sone of these factors was uphel d but
not under. Article 1 5 (4). The observation nade in State of
Kerala v. Kumari  T.P. ~Roshana and Anr.(2) that ’the
principle of reservation with weightage for the geographica
area of Ml abar District has our approval in endorsenent of
the view of the Hgh Court’ is outside the scope of Article
15 (4) even though it may be sustained under Article 14.
Wil e caste or conmmunity is a relevant factor in determning
the social and educational backwardness, it cannot be said
that all menbers of ‘a caste need be treated as backward and
entitled to reservation under Article 15 (4) or Article 16
(4). Caste-cum neans test would be a rational test in
identifying persons who are entitled to the benefit of those
provisions. This principle has received acceptance at the
hands of this Court in Kumari K. S. Jayasree and Anr. v. The
State of Kerala and Anr.,(2) In that -case a Comm ssion
appoi nted by the CGovernment of  the State of Kerala to
enquire into the social and economc conditions of the
peopl e of that State and

(1) [1971] Supp. S.C.R 60

(2) [1979] 2 S.C R 974.
(3) [1977] 1 S.C R 194.
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to recommend as to what sections of the people should be
extended the benefits under Article 15 (4) of the
Constitution found that only the rich anpbngst certain castes
or communities were enjoying the benefit ~of reservations
made earlier. |It, therefore, reconmended adoption of a
means-cum caste/community test for determ ning the sections
of the people who should be given the benefit under. the
rel evant constitutional provisions. The State  Governnent
accordingly stipulated that applicants who were nmenbers of
certain castes or communities and whose famly incone was
less than Rs. 1(),000 per vyear were only entitled to
reservation under Article 15 (4). The petitioner in the
above case who belonged to one such community but whose
famly incone was above Rs. 10,000 per year questioned the
order before the Kerala H gh Court on the ground that the
i mposition of t he ceiling of famly i ncone was
unconstitutional. The |earned Single Judge who heard the’
petition allowed it. The Division Bench of the Kerala High
Court, however, reversed the decision of the |earned Single
Judge and di sm ssed the petition. On appeal, the Court while
affirmng the decision of the Division Bench in the above
case on the question of social backwardness observed at
pages 199-200 t hus:

"I n ascertaining social backwardness of a class of
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citizens it may not be irrelevant to consider the caste
of the group of citizens. Caste cannot however be nade
the sole or dominant test. Social backwardness is in
the ultimate analysis the result of poverty to a |arge
extent. Social backwardness which results from poverty
is likely to be aggravated by considerations of their
caste. This shows the relevance of both caste and
poverty in deter- mining the backwardness of citizens.
Poverty by itself is not the determning factor of
soci al backwardness. Poverty is relevant in the context
of social backwardness. The Commission found that the
| ower i ncome group constitutes soci ally and
educationally backward classes. The basis of the
reservation is not incone but social and educationa
backwar dness det erm ned on the basis of relevant
criteria. If any classification of backward cl asses of
citizens is based solely ~on the caste of the citizens
it will perpetuate the vice of caste system Again, if
the classification is based solely on poverty it wll
not ‘be logical. The society is taking steps for uplift
of the people. In such a task groups or classes who are
soci ally and
474
educationally backward are hel ped by the society. That Ais
the phil osophy of ‘our Constitution. It 1is in this context
that social backwardness which results from poverty is
likely to be nagnified by caste considerations. Cccupations,
pl ace of habitation my also be relevant factors in
determ ning who are 'socially and educationally backward
cl asses. Soci al and econom ¢ considerations .cone into
operation in solving the problemand evolving the proper
criteria of determining which classes are socially and
educational ly backward. That is why our Constitution
provided for special consideration socially and ‘educa-
tionally backward classes of citizens as also Scheduled
Castes and Tribes. It is only by directing the society and
the State to offer them all facilities for social and
educational uplift that the problemis solved. It i's in that
context that the Conmission in the present case found that
i ncome of the classes of citizens nentioned in Appendix VIII
was a relevant factor in determining their social and
educati onal backwar dness. "

When once the relevance of caste is not adhered to
several difficulties mght arise as can be seen fromthe
decision in the State of Utar Pradesh v. Pradip Tandon and
Os.,(1) In that case the Court had to examine the validity
of a CGovernnent order which had made reservation of seats
under Article 15 (4) in favour of two classes of students -
(1) those who cane fromrural areas and (2) those who cane
fromhill areas and Uttrakhand. The H gh Court of All ahabad
uphel d the said reservations in Subhash Chandra v. “The State
of U P. and ors.(2) but struck themdown in a later case in
Dilip Kumar v. The Government of U P. and Os.(3) wthout
noticing its earlier decision in Subash Chandra’ s case
(supra) Wien the sane question cane before this Court in _an
appeal preferred by the State Governnment, the State
Covernment attenpted to justify the classification of
students for admi ssion into medical colleges as stated above
on the ground that it was a notorious fact that rural, hil
and Uttrakhand areas were socially backward because of
extrene poverty; t hat t hose ar eas wer e backwar d
educational ly because the

(1) [1975] 2 S.C.R 761.

(2) Al.R 1973 All. 295.
(3) AI.R 1973 All. 592.
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standard of literacy was poor and there was |lack of
educational facilities and that there was dearth of doctors
in the said areas. A The geographical, territorial

historical and the economic conditions in the said areas
were enphasised to support the classification. In the State
of Uttar Pradesh v. Pradip Tandon’s case (supra) Court first
rejected the pl ea that party could be a basis of
classification for purposes of Art. | (4) in these terns at
page 7
"In Balaji’s <case (supra) the Court said that
soci al backwardness is on the ultimate analysis the
result of poverty to a large extent and that the
problem of back ward classes is in substance the
problemof rural India. Extracting these observations
the Attorney General contended that poverty is not only
rel evant but i's one, of the elenents in determning the
soci al backwardness. W are unable to accept the test
of poverty as the determ ning factor of socia
backwardness." D
Then-it ~held that reservation for rural areas on the

ground of poverty was unconstitutional. In doing so it
observed at page 769 thus:
"The reservation for rural areas cannot be

sustained on /'the ground that the rural areas represent
socially and educationally backward cl asses of
citizens. This reservation appears to be nade for the
majority population of the State. 80 per cent of the
popul ati on of ‘the State cannot be a honbgeneous cl ass.
Poverty in rural  areas cannot be the basis of
classification to support reservation for rural areas.
Poverty is found in all parts of India. In the
instructions for reservation of seats it is provided
that in the application forma candidate for reserved
seats fromrural areas nust submit a certificate of the
District Magistrate of - the District to which he
bel onged that he was born in rural area and had a
per manent honme there, and is residing there or that he
was born in India and his parents and guardi ans are
still living there and earn their livelihood there. The
incident of birth in rural areas is nade the basic
qualification. No reservation can be made on the basis
of place of birth, as this would offend Article 15. "

476

But it wupheld the reservations made ~in favour of the
hill and A Uttrakhand areas with these observations at page
767:

"The hill and Uttrakhand areas in Utar Pradesh
are instance of socially and educationally backward
classes for these reasons. Backwardness is judged by
econom ¢ basis that each region has its own nmeasurable
possibilities for the nmaintenance of human nunbers,
st andards of living and fixed property. From an
econom ¢ point of viewthe classes of citizens are back
ward when they do not make effective use of resources.
When large areas of land maintain a sparse, disorderly
and illiterate population whose property is small and
negligible the elenent of social backwardness is
observed. When effective territorial specialisation is
not possible in the absence of means of conmunication
and technical processes as in the hill and Utrakhand
areas the people are socially backward classes of
citizens. Neglected opportunities and people in renote
pl aces raise walls of social backwardness of people.

Educati onal backwar dness is ascertained with
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reference to these factors. Wer e peopl e have
traditional apathy for education on account of socia
and envi ron nment al condi tions or occupati ona
handi caps, it is an illustration of educationa
backwar dness. The hill and Utrakhand areas are
i naccessible. There is |lack of educational institutions
and educational aids People in the hill and Uttrakhand
areas illustrate the educationally backward cl asses of

citizens because |ack of educational facilities keep

them stagnant and they have neither neaning and val ues

nor awareness for education.”

The reading of the above passages shows that there is
i nherent inconsistency between one part of the decision and
the other. The Court could not have arrived at the two
di vergent conclusions set out above since many of the
reasons urged by the State CGovernment were al nost identical
This is due to the earlier approach adopted by the Court to
the question. |If caste had been taken into consideration as
a relevant test which could not be ignored in determ ning
the classes entitled to the benefit of Article 15 (4) and
Art. 16 (4), there would have been no roomfor the above
i nconsi st ency.
477

Article 14 of ‘the Constitution consists of two parts.
It asks the State 'not to deny to any person equality before
law. It also asks A the State not to deny the equa
protection of the |aws. Equality before law connotes absence
of any di scrimnation in | aw.~ The concept of equa
protection required the State to nmeet out differentia
treatment to persons.in_ different situations in order to
establish an equilibriumanongst all. This is the basis of
the rule that equals should be treated equally and unequal s
must be treated unequally if the doctrine of equality which
is one of the corner stones of our Constitution is to be
duly inplenmented. 1In order to do justice anmpngst unequal s,
the State has to resort to conpensatory or protective
discrimnation, Article 15 (4) and Article 16 (4) of the
Constitution were enacted as neasures of conpensatory or
protective discrimnations to grant relief to persons
bel onging to socially oppressed castes-and mnorities. Under
them it 1is possible to provide for reservation of seats in
educational institutions and of posts in Government services
to such persons only. But if there are persons who do not
belong to socially oppressed castes and minorities but who
ot herwi se belong to weaker sections, due to poverty, place
of habitation, want of equal opportunity etc. the question
ari ses whether such reservation can be made in their favour
under any other provision of the Constitution such as
Article 14, Article 15 (1), Article 16 (1) or Article 46.
The decision in State of Kerala and Anr. v. N.M Thonas and
Os.(l) which was rendered by 15 a Bench of seven |earned
Judges of this Court attenpted to deal wth the  above
guestion. The facts of that case were these: Rule 13 (a) of
the Kerala State Subordinate Service Rules, 1958 provided
that no person would be eligible for appointnent to —any
service or any post unless he possessed such specia
qualifications and had passed such special tests as night be
prescribed in that behalf in the |Ir Special Rules. For
promotion of a lower division clerk to the next higher post
of upper division clerk, the Government prescribed certain
departnental tests. By Rule 13A which was introduced |ater
on tenporary exenption was given for a period of two years.
That Rule also provided that an enployee who did not pass
the unified departnental tests wthin the period of two
years from the date of introduction of the tests would be
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reverted to the |lower post and further stated that he woul d
not be eligible for appointnment under that Rule. Proviso (2)
to this Rule gave tenporary exenption for an extended period
of two years in the case of candi dates bel ongi ng

(1) [1976] | S.C R 906.

478
to Schedul ed Castes and Scheduled Tribes. Wen the
CGovernment A found that a Ilarge nunber of candidates
bel ongi ng to Schedul ed Castes and Scheduled Tribes were
facing reversion wunder that Rule, on a representati on nade
on their behalf, it gave exenption to them for a further
period of two years by pronulgating Rule 13A. As a result of
this Rule, respondent No. | in the above case who had passed
the speci al test in 1971 was not pronoted but sone
candi dat es bel ongi ng to Schedul ed Castes or Schedul ed Tri bes
who had not passed the tests were pronoted. Respondent No. |
there fore challenged the validity of Rule 13A before the
H gh Court of Kerala on the ground that it violated Article
16 (1) of the Constitution. The Hi gh Court struck down the
Rul e holding that it was outside the scope of Article 16 (4)
and therefore ~was violative of Article 16 (1) of the
Constitution The State CGovernnment questioned in the above
case before this Court the correctness of the decision of
tho Hi gh Court. Fromthe facts narrated above, it is obvious
that the case did/ not concern itself with reservation of
posts in the higher /cadre as such but' only involved the
classification of | enployees of Governnent into two groups-
those bel ongi ng to Schedul ed Castes and Scheduled Tri bes and
those who did not 'belong to Schedul ed Castes and Schedul ed
Tri bes for purposes of  given exenption from possessi ng one
of the m ni mum qual ifications i.e. from passing the
prescribed tests during a further period of tw years 13
Ray, C.J. wupheld the Rule by wupholding the classification
under Article 14 and Article 16 (1). ~The |learned  Chief
Justice observed at page 933 thus:
"Al'l legitimate methods are available for equality

of opportunity in services under Article /16 (1).

Article 16 (4) is affirmative whereas Article 14 is

negative in |anguage. Article 16 (4) indicates one of

the methods of achieving equality enbodied in Article

16 (1). Article 16 (1) using the expression "equality"

makes it relatable to all matters of enploynment from

appoi nt nent through pronoti on and term nation to
paynment of pension and gratuity. Article 16 (1) pernmits
classification on the basis of object and purpose of
law or State action except classification involving

di scrimnation prohibited by Article 16 (2). Equa

protection of |laws necessarily involves classification

The validity of the classification nust be adjudged

with ref erence to t he pur pose of I aw. The

classification in the present case is justified because
479

the purpose of classification is to enable nenbers of

Schedul ed Castes and Tribes to find representation by A

pronmotion to a linmted extent. Fromthe point of view

of time a differential treatnent is given to nmenbers of

Schedul ed Castes and Tribes for the purpose of giving

themequality consistent with efficiency".

Khanna, J. who upheld the judgment of the H gh Court
was of the view that since the inpugned Rule did not get the
protection of Article 16 (4) which was the only provision
under which preferential treatnment could be given to nenbers
bel onging to backward cl asses, Schedul ed Castes and
Schedul ed Tribes, the Rule could not be upheld on the basis
of classification under Article 14 and Article 16 (1) of the
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Constitution. The |earned Judge observed at pages 939-940
t hus;

"It has been argued on behalf of the appellants
that equality of treatnment does not forbid reasonable
classification. Reference in this context is nmade to
the well accepted principle that Article 14 of the
Constitution forbids class legislation but does not
forbid classification. Permissible classification, it
is equally well established, nmust be founded on an
intelligible differential which distinguishes persons
or things that arc grouped together fromothers |eft
out of the group and the differential must have a
rational relation to the object sought to be achieved
by the statute in question. It is urged that the sane
principle should apply when the court is concerned with
the equality of opportunity for all citizens in matters
Prelating to enmploynent - or appointment to any office
under the State. In this respect | may observe that
this Court has recogni sed the principle of
classification in the context of clause (1) of article
16 in matters where appointnments are fromtwo different
sources, e.g. guards and-station masters, pronotees and
direct recruits, degree holder and diploma holder
engineers. [See Al India Station Masters and Asstt.
station Masters’ ~“Assn. and Os. v. General Manager
Central Railway ~and Os. [1960) 2 S.CR 311, S G
Jai si nghani v. Union of India and Os. [1967] 2 S.C R
703 and State of Jammu & Kashmir v. Triloki Nath Khesa
and Ors. [1974] | S.C.R 771.) The question with which
we are concerned, however, is

480

whet her we can extend the above principle of classification
so as to allow preferential treatnent to enployees on the
ground that they are nenbers of the scheduled castes and
schedul ed tribes. So far as this question is concerned I am
of the view that the provision of preferential treatnent for
menbers of backward cl asses, including schedul ed castes and
schedul ed tribes, is that contained in clause (4) of article
16 which permits reservation of posts for them There is no
scope for spelling out such preferential treatnment fromthe
| anguage of clause (1) of article 16 because the language of
that clause does not warrant any preference to any citizen
agai nst another citizen. The openi ng words of clause (4) of
article 16 that "nothing in this article shall prevent the
State from naking any provision for the reservation of
appoi ntnents or posts in favour of backward class of
citizens’ indicate that but for clause (4) it would not have
been perm ssible to make any reservation of appointnents or
posts in favour of any backward class of citizens."

Khanna, J. proceeded to observe at page 944 thus:

"The matter can also be |locked at from- another
angle. |If it was pernmissible to accord favoured
treatment to nenbers of backward cl asses under cl ause
(1) of article 16, there would have been no necessity
of inserting clause (4) in article 16. Cause (4) in
Article 16 in such an event woul d have to be treated as
whol | y superfluous and redundant. The normal rule of
interpretation is that no provision of the Constitution
to be treated as redundant and superfluous. The Court
woul d, therefore, be reluctant to accept a view which
woul d have the effect of rendering clause (4) of
Article 16 redundant and superfl uous”.

Mat hew, J. nore or less agreed with Ray, C. J. He said
at pages 954-955 thus:

"It is said that Article 16 (4) specifically
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provi des for reservation of posts in favour of backward
cl asses which according to the decision of this Court
woul d i nclude the power of the State to rmake
reservation at the

stage of pronotion also and therefore Article 16 (1)
cannot include within its conpass the power to give any
adventitious aids by legislation or otherwise to the
back ward classes which would derogate from strict
nurerical equality. |If reservation is necessary either
at the initial stage or at the stage of pronotion or at
both to ensure for the menbers of the Schedul ed Castes
and Scheduled Tribes equality of opportunity in the
matter of enploynment, | see no reason why that is not
perm ssi ble under ~Article 16 (1) as that al one night
put them on a parity with the forward comunities in
the matter of achieving the result which equality of
opportuni ty woul d produce. Whether there is equality of
opportunity can be gauged only by the equality attained
inthe result. Formal ~equality of opportunity sinmply
enables people wth nore education and intelligence to
capture all the posts  and to wn over the |less
fortunate in education and talent even when the
conpetition is  fair. Equality of result is the test of
equal ity of opportunity".

Beg, J. (as he then was) agreed with the view of

Khanna, J. that the principle of classification could not be
extended to cases of this nature but upheld the Rule as
squarely falling within the scope of Article 16 (4) itself.
He observed at page 959:

482

t hus:

"Strictly speaking, the view adopted by ny | earned
br ot her Khanna, that the ambit of the " specia
protection of "equality of opportunity in matters
relating to public service", which can be nade
avail able to nmenbers of - backward cl asses of citizens,
is exhausted by Article 16 (4) of the Constitution
seens inescapable. Article 16 is, after all, a facet of
the grand principles enbraced by Article 14 of our
Constitution. It guarantees: "Equality of opportunity
in matters of public appointnent”. It does so in
absolute terns. It is a necessary consequence and a
speci al application of Article 14 in an inportant field
where denial of equality of opportunity cannot be
permt ted. Wiile Article 16 (1) sets out the positive
aspect of equality of opportunity in mtters relating
to enploynent by the State, Article 16 (2) negatively
prohi bits discrimnation on the grounds given in
Article 16 (2) in the area covered by Article 16 (1) of
the Constitution. If

Schedul ed Castes do not fall wthin the “anbit of
Article 16 (2), but as a "backward class" of citizens,
escape the direct prohibition it 1is because the
provisions of Article 16 (4) make such an escape
possible for them They could also avoid the necessary
consequences of the positive nandate of Article 16 (1)
if they come within the only exception contained in
Article 16 (4) of the Constitution. | respectfully
concur with ny | earned brother Khanna and CGupta that it
woul d be dangerous to extend the Iimts of protection
against the operation of the principle of equality of
opportunity in this field beyond its express
constitutional authorisation by Article 16 (4) '.

Beg, J. (as he then was) proceeded to hold at page 961
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"Menbers of a backward class could be said to be

di scrimnated against if severer tests were prescribed for
them But, this is not the position in the case before us.
Al'l pronotees, belonging to any class, caste, or creed, are
equal ly subjected to efficiency tests of the sanme type and
standard. The inmpugned rules do not dispense wth these
tests for any class or group. Indeed, such tests could not
be dispensed wth for enployees from Schedul ed Castes, even
as a backward class, keeping in view the provisions of
Article 335 of the Constitution. Al that happens here is
that the backward class of enployees is given a |onger
period of tinme to pass the efficiency tests and prove their
nerits as determ ned by such tests. It has been, therefore,
argued that, in this respect, there is substantial equality.
In other words, the argunent \is that if Article 16 (1) could
be interpreted a little less rigidly and nore liberally the
di scrimnation involved “here will not fall outside it. Even
if this® was a tenable view, | would, for all the reasons
given here, preferto find the justification, if this is
possible, in the express provisions of Article 16 (4)
because this is where such a justification should really
lie."

Krishna lyer, J. after recording the statenent of the
Advocate General for Kerala that the Rule could not be
sustai ned under Article 16 (4) upheld it under article 14
and Article 16 (1) as it
483
related to nmenbers belonging to the Scheduled Castes and
Schedul ed Tribes. Perhaps he woul'd have struck down the Rule
if the benefit A of the Rule had been extended to other
backward cl asses as can be seen fromthe follow ng passage
occurring at page 981

“If Art. 14 adnmits of reasonable classification
so does Art. 16(1) and this Court-has held so. In the
present case, the economic advancenent and pronotion of
the clains of the grossly under-represented and
pat hetically neglected classes, otherw se described as

Schedul ed Castes and Scheduled Tribes, consistently

with the maintenance of administrative efficiency, is

the object, constitutionally sanctioned by Arts. 46 and

335 and reasonably accommodated in Art. 16(1). The

differentia so loudly obtrusive, is the dismal socia
mlieu of harijans. Certainly this has a rationa
relation to the object set out above. | nust repeat the
note of caution earlier struck. -~ Not all ~caste

backwar dness is recognised in this formula. To do so is
subversive of both Art. 16(1) and (2). The socia
di sparity must be so grimand substantial as to serve
as a foundation for benign discrimnation. |f we search
for such a class, we cannot find any |arge segnent
other than the Schedul ed Castes and Schedul ed Tri bes.
Any ot her caste, securing exenption fromArt. 16(1) and
(2), by exerting political pressure or other influence,
wil | run the hi gh risk of unconstitutiona
discrimnation. If the real basis of classification.is
caste masked as backward class, the Court must strike
at such comunal mani pul ati on. Secondl y, t he
Constitution recognizes the clainms of only harijans
(Art. 335) and not of every backward class. The profile
of Art. 46 is nore or |less the sane. So, we may readily
hold that casteismcannot come back by the back door
and, except in exceptionally rare cases, no class other
than Harijans can junp the gauntlet of 'equa
opportunity’ guarantee. Their only hope is in Art.
16(4)". (Enphasis supplied).




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 100 of 106

Gupta, J. agreed generally wth Khanna, J. and upheld

the judgnent of the High Court. GQupta, 1. after referring to
Article 335 observed at page 986 thus: H

484

"This Article does not <create any right in the
menbers of the Scheduled Castes and the Schedul ed
Tri bes which

they mght claimin the matter of appointnents to
services A and posts; one has to |ook elsewhere,
Article 16(4) for instance, to find out the «clains
conceded to them Article 335 says that such clains
shall be considered consistently wth admnistrative
efficiency, thus is a provision which does not enlarge
but qualify such clainms as they may have as nenbers of
the Schedul ed Castes or Schedul ed Tribes. Article 335,
it seens clear, cannot furnish any clue to the
under st andi ng-of Article 16(1)".

Fazal Ali, ~J. also wupheld the inmpugned Rule under

Article 16(1). The learned Judge said at page 1001 thus: "

485

"Article 335 of the Constitution contains a mandate to
the State for considering the clains of the nenbers of
tho Schedul ed Castes ~and t he schedul ed tribes
consistently with the maintenance of efficiency of
adm nistration.” By giving the special concessions to
the pronotees’ thi's man date is sought to be obeyed by
the Government. /M. T.S. Krishnanoorthy Iyer, counse
for the respondent No. | submitted that the nandate
given in Art. 335 is violated because by granting
exenption to the nenmbers of the scheduled castes and
tribes the standard of efficiency of the services would
be impaired. W are, however, unable to agree with the
argunent. Both the respondent No. | and the pronotees
were nenbers of the sane service and had been working
as Lower Division Cerks for a pretty long time. The
pronmot ees were nenbers of ~the -scheduled castes and
tribes are admittedly senior ~to respondent No. | and
have gai ned nore experience. Further the rul e does not
grant conplete exenption to the pronotees from passing
the test; it only provides for grant of extension of
time to enable them to clear the test. In these
circunmstances it cannot be held that the State’'s action
in incorporating r. 13-AA in any way violates the
mandate contained in Art. 335. In these circunstances,
therefore, | amclearly satisfied that the concesion
gi ven in r. 13-AA anmounts to a _~ reasonabl e
classification which can be nmade under Art. 16(1) of
the Constitution and does not ampunt to the selection
of the respondent No. 1 for hostile discrimnation so
as to be violative of Art. 16(1) of the Constitution of
I ndi a"

But Fazal Ali, J. was, however, of the view that

Article 16(4) of the Constitution was a conplete code so far
as reservation of posts A was concerned. The | earned Judge
observed at page 1002 thus:

"Clause (4) of Art. 16 of the Constitution cannot
be read in isolation but has to be read as part and
parcel of Art. 16(1) & (2). Suppose there are a numnber
of backward classes who forma sizable section of the
popul ation of the country but are not properly or
adequately represented in the services under the State
the question that arises is that can be done to enable
themto join the services and have a sense of equa
participation. One course is to nake a reasonable
classification under Art. 16(1) in the manner to which
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| have already adverted in great detail. The other
nethod to achieve the end may be to nake suitable
reservation for the backward classes in such a way so
that the inadequate representation of the backward
classes in the services is nade adequate. This form of
classification which is referred to as reservation, is,
inm opinion, clearly covered by Art. 16(4) of the

Constitution which is conpletely exhaustive on this

point. That is to say clause (4) of Art. 16 is not an

exception to Art. 14 in the sense that whatever
classification can be nmade can be done only through
clause (4) of Art. 16. Cause (4) of Art. 16, however

is an expl anati on . cont ai ni ng an exhaustive and
excl usive provision regarding reservation which is one
of the forms of classification. Thus clause (4) of Art.

16 deals exclusively with reservation and not other

fornms of classifiable which can be made wunder Art.

16(1) itself. Since clause (4) is a special provision

regardi ng reservation, it 'can safely be held that it

overrides Art. 16(1) to that extent and no reservation
can be nade under Art. 16(1)". (Enphasis added)

The result is that” at least according to four |earned
Judges - Khanna; Beg, GQupta and Fazal Ai, JJ. no
reservation of posts can be made in CGovernment services for
backward cl asses i'ncluding Schedul ed Castes and Schedul ed
Tri bes under Article 14 or Article 16(1). According to
Krishna lyer, J. preferential treatnent as was done in this
case on the basis of classification  ordinarily could be
gi ven under Article 16(1) to the Scheduled Castes and
Schedul ed Tribes only. Oher backward classes could not,
except in exceptionally rare cases be extended the sane
benefit and their only hope was Article 16(4) of the
constitution,

486

Now reverting to the power of the Government to make
reservations under Article 15(4) and Article 16(4) of the
Constitution, we may state thus: The determ nation of the
guesti on whether the nmenbers belonging to a caste or a group
or a conmunity are backward for the purpose of Article 15(4)
and Article 16(4) of the Constitution is no doubt'left to
the CGovernment. But it is not open to the Governnent to call
any caste or group or comunity as backward according to its
sweet will and pleasure and extend the benefits that may be
granted under those provisions to such caste or ~group or
conmunity. The exercise of uncontrolled power by the
CGovernment in this regard may lead to political favouritism
leading to denial of the just requirenments of classes which
are truly backward. The power of the Government to classify
any caste or group or community as backward has to be
exercised in accordance with the guidelines that ~can be
easily gathered fromthe Constitution. It is now accepted
that the expressions 'socially and educationally backward
classes of citizens’ and ’'the Scheduled Castes and the
Schedul ed Tribes” in Article 15(4) of the Constitution
together are equivalent to backward cl asses of citizens’ in
Article 16(4). Dealing with the question whether any
particular caste or group or comunity could be treated as
socially and educationally backward for purposes of Article
15(4), the Court observed in Balaji’'s case (supra) at page
465 t hus:

"Therefore, we are not satisfied that the State was

justified in taking the view that communities or castes

whose ave rage of student popul ati on was the sane as,
or just below, the State average, should be treated as
educationally back ward classes of citizens. |If the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 102 of 106

test has to be applied be a reference to the State

average of student population, the legitinmate viewto

take would be that the classes of citizens whose
average is well or substantially below the State
average can be treated as educationally backward."

This was further explained by Shah, J. (as he then was)
in Sagar’'s case (supra) when he observed that the criterion
for deter nining the backwardness must not be based solely
on religion, race, caste, sex or place of birth and the
backwar dness bei ng soci al and educational must be sinilar to
the backwardness fromwhich the Scheduled Castes and the
Schedul ed Tribes suffered. A Constitution, Bench of this
Court reiterated the above principle in Janki Prasad Parinpo
& Os. etc. etc. v. State of Jammu & Kashmir & Os. in which
it was observed at page 252 thus:

(1) [1973] 3 S.C R 236.
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"That accounts for the raison d "etre of the principle
explained in Balaji’s case which pointed out that
backward cl asses for whose inprovenent specia
provisionwas contenplated by “Article 15(4) nust be
conparabl e to Schedul ed Castes and Schedul ed Tri bes who
are standing exanples  of backwardness socially and

educational | y".

This view is in conformity with the intention
underlying clause (6) of the resolution regarding the ains
and objects of the Constitution nmoved by Jawaharlal Nehru on
December 13, 1946 which asked the Constituent Assenbly to
frame a Constitution providing -adequate safeguards for
mnorities, backward and tribal = areas and  depressed and
ot her backward classesand also wth the provisions of
Article 338 and Article 340 of the Constitution. Unless the
above restriction is inposed on the GCovernment, it would
becorme possible for the Government to call any caste or
group or community which constitutes a powerful politica
lobby in the State as backward even-though in fact it may be
an advanced caste or group or community but just bel ow sone
other forward community. There 'is another inmportant reason
why such advanced castes or groups or conmunities shoul d not
be included in the list of backward classes and that is that
if castes or groups and conmunities which are fairly well
advanced and castes and groups and comunities which are
really backward being at the rock-bottom |evel are
classified together as backward classes, the benefit  of
reservation would invariably be eaten wup by the nore
advanced sections and the really deserving sections would
practically go wthout any benefit as nore nunber of
children of the nore advanced castes or groups or
conmuni ti es anongst them woul d have scored hi gher. marks than
the children of nore backward castes or groups or
comunities. In that event the whole object of reservation
woul d become frustrated. It is stated that it was with a
view to avoiding this anomal ous situation, the Governnent of
Devaraj Us had to appoint the Havanur Conm ssion to rake
recomendations for the purpose of effectively inplenenting
the objects of Article 15(4) and Article 16(4). Hence as far
as possible while preparing the list of backward cl asses,
the State Government has to bear in mind the above principle
as a guiding factor. The adoption of the above principle
will not wunduly reduce the nunmber of persons who will be
eligible for the benefits wunder Article 15(4) and Article
16(4) of the Constitution since over the years the |evel of
the Schedul ed Castes and Scheduled Tribes is also going up
by reason of several renedi al
488
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neasure taken in regard to them by the State and Centra
Covernment. At the sane tine, it wll also release the

really backward castes, groups and comunities from the
strangl e-hold of rmany advanced groups which have had the
advant age of reservation along with the really backward
classes for nearly three decades. It is tine that nore
attention is given to those castes, and groups comrunities
who have been at the lowest |level suffering fromall the
di sadvant ages and di sabilities (except per haps
untouchability) to which many of the Schedul ed Castes and
Schedul ed Tribes have been exposed but w thout the same or
simlar advantages that flow frombeing included in the Iist
of the Schedul ed Castes and the Schedul ed Tri bes.

Since economic condition is also a relevant criterion
it would be appropriateto incorporate a 'nmeans test’' as one
of the tests in determ ning the backwardness as was done by
the Kerala Government in Jayasree’s case (supra). These two
tests nanely, that the conditions of caste or group or
conmunity 'should be nore or less simlar to the conditions
in which the Scheduled Castes or Scheduled Tribes are
situated and that the inconme of the family to which the
candi dat e bel ongs does not exceed the specified Iimt would
serve as useful criteria in determ ning beneficiaries of any
reservation to be made under Article 15(4). For the purpose
of Article 16(4) however, it should also be shown that the
backward class in /question is in the opinion of the
CGovernment not adequately represented in the Governnent
servi ces.

There is one other basis on-which a classification nade
for purposes of Article 15 (4)  or Article 16 (4) of the
Constitution has received the approval of this Court in
Chitral ekha's case (supra). In that case the Court was
concerned with a list of backward classes prepared on the
basis of econom c condition and occupation. According to
that Governnment order, persons ~whose famly income was Rs.
1,200 per annumor |ess and who were engaged in occupations
such as agriculture. petty business, inferior services,
crafts or other occupations involving manual |abour’ were
treated as bel onging to backward classes. The petitioner who
had filed the petition in the H gh Court did not challenge
the validity of the said classification. But on a subnission
made on behalf of the State Governnent, the Court expressed
its general approval to the method of classification. Even
in the case before us now, there is a reservation of 15 per
cent of seats of posts in favour of nmenbers falling under a
classification styled as ’'special group’ which is based on
simlar
489
occupati on-cum i ncome considerations. Even here . no serious
objection is taken by any party to the said classification
treating A persons who satisfied the prescribed tests as
being eligible for reservation. It is apparent that this
"special group’ is a creature of social, econonmic and
political necessity. Since a classification nade on the
above said basis has received the approval of a Constitution
Bench of equal strength and its correctness is not
chal | enged before wus, we treat this classification as a
valid one even though a criticism of this kind of
classification was made, not unjustifiably as we now see, by
the Mysore Hi gh Court in D.G Viswanath’s case.(1l) This
classification would include persons of all castes, groups
and comunities provided the two tests nanmely, occupation
test and incone test are satisfied.

Next conmes the vexed question relating to the extent of
reservation that can be nade under Art. 15 (4) and Art. 16
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(4) of the Constitution. In Balaji’s case (supra) this Court
took the viewthat since Article 15 (4) is an exception to
Article 15 (1) and Article 16 (4) is an exception to Article
16 (1) and (2) any reservation made under Article 15 (4) and
Article 16 (4) should not exceed 50 per cent of the tota

nunber of seats or posts, as the case may be. The Court held
that reservation of 68 per cent of seats under Article 15
(4) which was a special provision was invalid. The Court
further held that 'speaking generally and in a broad way a
special ID provision should be less than 50 per cent, how
much | ess than 50 per cent would depend upon the rel evant
prevailing circunstances in each case’. This statenent was
understood by a Constitution Bench of this Court in T.

Devadasan v. The Union of India and Anr.(2) as |aying down
the rule that reservation under Article 15 (4) or Article 16
(4) could not be nore than 50 per cent of seats or posts. In
that case Midhol kar, J.~ speaking for the majority said at
page 698:

"Even if ~the Governnent had provided for the
reservation of posts for Schedul ed Castes and Tribes a
cent per —cent reservation of vacancies to be filled in
a particular year or reservation of vacancies in excess
of 50 per cent ~would, according to the decision in
Bal aji’s case, 'not be constitutional"

(1) AI.R 1964 Mys. 132.

(2) [1964] 4 S.C R 680.
490

But in the State of Kerala and Anr. v. N.M Thonas and
O's. (supra) the question relating to the perm ssible extent
of reservation arose for consideration. Ray, C.J. came to
the conclusion that taking into consideration the entire
Government service, there was no excessive concession shown
to the enployees belonging to the Scheduled Castes and
Schedul ed Tribes. Beg, J. (as he then was) was al so of the
same view Fazal Ali, J. Observed at page 1005 thus:

"This means that the reservation should be within
the permissible limts and (should not be a /'cloak to
fill all the posts belonging to a particular class of
citizens and thus violate Art. 16 (1) of the
Constitution indirectly. At the sane tine clause (4) of
Art. 16 does not fix any limt on the power of the
Government to nake reservation. Since clause (4) is a
part of Art. 16 of the Constitution it is nmanifest that
the State cannot be allowed to indulge in -excessive
reservation so as to defeat the policy contained in
Art. 16 (1). As to what would be a suitable reservation
within permssible limts will depend upon the facts
and circunstances of each case and no hard and fast
rule can be laid down, nor can this matter be reduced
to a mathematical fornula so as to be adhered to in al
cases. Decided cases of this Court have no doubt laid
down that the percentage of reservation should not
exceed 50 per cent. As | read the authorities, this is,
however, a rule of caution and does not exhaust all
categories. Suppose for instance a State has a large
nunmber of backward cl asses of citizens which constitute
80 per cent of the population and the Governnment, in
order to give them proper representation, reserves 80
per cent of the jobs for them can it be said that the
percent age of reservation is bad and violates the
permssible limts of clause (4) of Art. 16 ? The
answer rnust necessarily be in the negative. The
domi nant object of this provisionis to take steps to
make i nadequate representati on adequate."

Krishna lyer, J. in the sane case observed at page 981
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t hus:

"I agree wth ny |earned brother Fazal Ali, J. in
the view that the arithnetical limt of 50 per cent in
any one
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year set by some earlier rulings cannot perhaps be

pressed too far. Overall representation in a departnent

does not depend on recruitnent in a particular year
but the total strength of a cadre. | agree with his
construction of Art. 16 (4) and his view about the

"carry forward rule.”

After carefully going through all the seven opinions in
the above case, it is difficult to held that the settled
view of this Court that the reservation under Article 15 (4)
or Article 16 (4) could not be nore than 50 per cent has
been unsettled by a majority of the Bench which decided this
case. | do not propose to pursue this point further in this
case because if reservation is made only in favour of those
backward castes or-classes which are conparable to the
Schedul ed Castes and Schedul ed Tribes, it may not exceed 5()
per cent (including 18 per cent reserved for the Schedul ed
Castes and Schedul ed Tribes and 15 per cent reserved for
"special group’) in view of the total population of such
backward classes in the  State of Karnataka. The Havanur
Conmi ssion has taken the nunber of students passing at S
S.L.C. examnation in the vyear 1972 as the basis for
determ ning the backwar dness. The average passes per
thousand of the total population of the State of Karnataka
was 1.69 in 1972. The average in the case of the Schedul ed
Castes was 0 56 and.in_ the case of Scheduled Tribes was
0.51. Even if we take all the castes, tribes and communities
whose average is below 50 per cent of the State average i.e.
bel ow .85 per cent for classifying them as backward; |arge
chunks of popul ati on which are nowtreated as backward woul d
have to go out of the |ist of backward classes. Consequently
the necessity for reservation which wuld take the tota
reservation under Article 15 (4) and Article 16 (4) beyond
50 per cent of the total nunber of seats/posts woul d cases
to exist. The present arrangenent has been worked for nore
than five years already. It is now necessary to redetern ne
the question of backwardness of the various castes, tribes
and comunities for purposes of Article 15 (4) and Article
16 (4) in the light of the latest figures to be collected on
the various relevant factors and to refix the extent  of
reservation for backward classes. The reservation of 15 per
cent now mnade under Article 15 (4) and Article 16 (4) but
which may be traced to Article 14 and Article 16 (1) to
"special group’ based on occupation-cumincone can in any
event be availed of by nenbers of all conmunities and
castes.

At this stage it should be nmde clear that if on a
fresh deternmination some castes or comunities have to go
out of the list of
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Backward cl asses prepared for Article 15 (4) and Article 16
(4), the CGovernment  nmay still pursue the policy of

anelioration of weaker sections of the population anongst
themin accordance with the directive principle contained in
Article 46 of the Constitution. There are in all castes and
conmuni ti es poor people who if they are given adequate
opportunity and training may be able to conpete success
fully wth persons bel ongi ng to richer cl asses The
CGovernment  nay provide for them |iberal grants of
schol arshi ps, free studentship, free boarding and | odging
facilities, free wuniforns, free md-day neals etc. to make
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the life of poor students confortable. The Governnent may
al so provide extra tutorial facilities, stationery and books
free of cost and Ilibrary facilities. These and other steps
should be taken in the Iower classes so that by the tine a
student appears for the qualifying exam nation he may be
able to attain a high degree of proficiency in his studies.
The State Governnent shall now proceed to redeterm ne
the whole question of reservation of seats/posts under
Article 15 (4) and Article 16 (4) of the Constitution in
this judgnent.
S.R
493




